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ARGUED  AND  DETERMINED 

IN 

THE   SUPREME  COURT 

OP 

NORTH    CAROLINA. 


DECEMBER  TERM,  1843. 


BENNET  HESTER,  ABM'OR  dee.  vt.  HAMILTON  HESTER  AND 

OTHERS.^ 

Wbeie  an  •oooant  u  ordered  to  be  taken  of  the  adnunietntiott  of  an  Mtate,  j^^^  ^^^^ 
the  oommiMioDer  should  make  a  statement  of  the  bonds,  notes  or  other  s^- ._... 
cnrities  for  debts  exhibited  by  the  administrator  as  part  of  the  estate ;  and 
the  administrator,  unless  some  special  cause  be  shewn  to  the  contrary,  has  a 
right  to  deliver  over  these  to  the  parties  interested,  with  a  proper  indorse*    . 
meat  or  other  aathority  to  collect  them,  as  a  part  of  the  assets  in  his  hands. 

The  eoort  will  noi  charge  an  ailministrator  with  interest  on  moneys  bonajide 
collected  and  kept  for  the  benefit  of  his  ceatuia  que  intata,  unless  there  be 
plain  proof  of  misconduct  in  such  collection  and  custody/'  ^ 

Nor  will  the  court  make  a  rest  in  the  account,  so  as  to  charge  interest  on  both 
the  prindpal  and  inters^  found  to  be  a  balance  due  from  the  administrator 
upon  an  account  taken,  when  the  suit  was  afterwards  continued  forthe  pur-    I 
pose  of  making  new  parties. 

An  administrator  with  the  will  annexed,  in  his  account  with  the  residuary 
legatees,  is  entitled  to  charge  interest  from  the  prbbate  of  (he  wiU  on  a  lega- 
cy then  payable,  and  interest  after  two  years  on  a  legacy,  where  no  time  ia 
prescribed  for  its  payment. 

Where  in  a  suit  by  an  administrator  with  the  will  annexed,  against  the  legatees 
for  a  settlement  of  the  estate,  it  is  stated  in  the  bill  and  admitted  by  the  an- 
awers^  that  the  widow  of  the  testator  had  dissentcfd  from  the  will,  and,  un- 
der a  decree  of  a  competent  conrt,  had  receiTed  her  full  share  of  the  estate 
the  administrator  cannot  be  allowed  a  credit  for  any  alleged  balance  due  the 
widow  beyond  the  amount  specified  in  that  decree. 

Coonael  fees  paid  by  an  administrator  fairly,  and  on  account  of  the  estate,  are 
to  he  allowed  him  in  his  settlement. 

The  bill  in  this  case  was  filed  by  the  administrator,  with 

*  JVsle.    The  opinion  in  this  case  was  delirered  at  June  Term,  1843. 

A 
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June  1843.  the  will  annexed,  of  Benjamin  Hester  against  the  children 
■"JJ^^"  of  several  brolhers  and  sisters  of  the  testntor,  claiming  mi- 
▼  der  a  perticiUar  beqiiest  in  the  mW,  and  the  children  of  the 
HMicr.  deceased's  brother  Francis,  who  were  the  residuary  legatees 
and  devisees  of  the  testator ;  and  thereby  it  was  prayed  that 
the  coiiit  would  settle  the  construction  of  the  will,  declare 
the  rights  of  these  conflicting  claimants,  and  have  the  ac- 
counts of  the  estate  and  the  administration  thereof  taken, 
the  pidfntiff  oflfering  to  pay  unto  the  persons  declared  enti- 
tled whatever  might  be  found  due  to  them.  At  December 
Term,  1842,  (^e  the  report  of  the  case,  Hester  v  Hester^  2 
Ired  Eq.  330,)  an  interlocutory  decree  was  made,  whereby 
the  construction  of  the  will  was  settled,  the  nephews  and 
nieces  claiming  under  the  particular  bequest  declared  enti- 
tled to  iHit  the  sum  of  £100,  to  be  equally  divided  among 
them,  and  the  children  of  Francis  Hester,  deceased,  entitled 
as  residuary  legatees  and  devisees,  to  the  great  bulk  of  the 
estate;  and  whereby  it  was  further  ordered  that  the  cause 
be  referred  to  Mr.  commissioner  Freeman  to  take  the  ac- 
counts of  the  estate  and  the  administration  thereof.  The 
report  of  the  commissioner  was  made  at  this  term,  and  to 
that  report  both  the  parties,  that  is  to  say,  the  administrator 
and  the  residuary  legatees  and  devisees,  filed  exceptions 
which  now  came  on  to  be  heard. 
Exceptions  on  the  part  of  the  plaintiff: 
The  administrator  excepts  to  the  report  of  Mr.  Commis- 
sioner Freeman,  and  for  cause  of  exception  sheweth  the 
following  errors,  to  wit : 

1st.  Because  the  administrator  is  not  credited  by  the  a- 
mount  of  jndgnoents,  bonds,  notes  &c.  referred  to  in  his  af- 
fidavit filed  in  th]s  cause.  (Note.  The  affidavit  stated  that 
these  judgments,  bonds,  notes  &c.  which  were  particularly 
specified,  constituted  a  part  of  the  assets  in  his  hands.) 

adiy.  Because  the  exceptor  is  erroneously  charged  with 
interest  upon  the  sums  of  $1,662  and  $3,130  deposited  ia 
the  Bank  of  the  State  in  June  and  July,  1841,  aAer  the  said 
sums  were  received  by  the  administrator,  although  no  pro* 
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fits  were  made  theceon,  and  no  use  made  of  the  said  sums^^^^  ^^^^• 
pending  the  suit.  Hester" 

3d.  (As  to  the  allowance  of  commissions  by  the  commis-       t 
sioner,  which  the  court  overruled,  believing  the  allowance  to    ^^'^* 
be  reasonnblo.) 

4th.  (As  to  a  charge  of  iterest.  Disallowed  because  the 
exception  was  not  founded  in  fact.) 

5th.  Because  in  crediting  the  exceptor  for  the  amount  of 
a  legacy  paid  to  William  Eaton  for  Mr.  Hndgins,  the  inter- 
est is  omitted,  which  Hndgins  claims  to  be  due  to  him,  and 
which  ought  to  be  deducted  from  the  residuum. 

6th.  Because  there  are  sundry  special  legacies  in  the  said 
will  not  credited,  though  the  exceptor  will  be  obUged  to  pay 

the  same,  especially  a  legacy  to Worrall,  and  a  legacy 

of  £100  to  the  testator's  brothers  and  sisters'  children. 

7ih.  Because  the  commissioner  hath  adopted  «n  errone- 
ous rule  for  ascertaining  the  share  of  Mary  D.  Hester,  (wid- 
ow of  the  testator)  in  the  said  estate— and,  secondly,  after 
adopting  the  rule,  he  doth  make  great  mistakes  in  the  ap- 
plication. The  exceptor  hath  no  interest  in  this  beyond 
bis  liability  to  the  said  Mary's  estate. 

Exceptions  on  the  part  of  the  defendants,  the  residuary 
legatees  and  devisees. 

The  defendants  Garland  Hester,  &c.  except  to  the  report 
of  Mr.  Commissioner  Freeman,  and  for  cause  of  exception 
shew, 

Firslj  That  the  comissioner  has  credited  the  administra- 
tor with  the  sum  of  $2,002  33,  as  now  due  and  owing  from 
the  said  administrator  to  the  personal  representatives  of  Ma- 
ry D.  Hester,  deceased,  the  late  widow  of  the  testator  Ben- 
jamin Hester,  deceased  :  Whereas  it  is  alleged  in  the  bill 
and  admitted  by  the  answer  of  these  defendants,  that  before 
thA  filing  of  the  bill  the  said  widow  had  dissented  from  the 
will,  had  been  allowed  her  dower  and  bad  her  share  of  the 
personal  estate  allotted  to  her,  as  upon  an  intestacy — that 
the  administrator,  the  plaintiff,  had  settled  with  her  accord- 
ingly, and  at  the  filing  of  bill  held  all  the  remaining  proper- 
ty for  the  benefit  of  the  other  legatees  and  devisees  named 
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June  184a  ia  ij,e  will— And,  therefore,  the  eaid  defendants  do  huinbly 
Hester    ^^^^^^  ^^^^  ^he  Said  credit  is  altogether  erroneous. 
▼  Secondly ;  That  the  said  allowance  of  $2,002  33,  if  not 

**  '  altogether  erroneous,  is  certainly  erroneous  for  about  the  sum 
of  $1,800,  parcel  thereof,  because  so  much  thereof  is  made 
up  by  allowing  to  the  widow  a  ihare  of  the  rents  of  the 
lands,  hires  of  the  slaves  and  interest  and  increase  of  the 
^ther  effects,  accrued  after  the  widow's  share  of  the  whole 
estate  had  been  assigned,  allotted  and  put  into  her  posses- 
sion. 

2hivdly  ;  That  the  commissioner  has  not  made  a  rest  in 
his  account,  as  of  the  Istof  May,  1841,  or  about  that  time^ 
and  has  not  charged  the  plaintiff  with  interest  on  the  whole 
amount  of  principal  and  interest  due  the  estate  on  that  day, 
after  deducting  therefrom  the  legacies  which  that  amount 
was  liable  to  pay ;  which  rest  and  charge,  under  the  circum- 
stances of  the  case,  the  said  commissioner  ought,  as  the  de- 
fendants humbly  submit,  to  have  made, 

Fourihlf/  ;  That  the  commissioner  has  allowed  the  plain- 
tiff out  of  the  residue,  in  account  with  tliese  defendants, 
the  sum  of  266,  paid  to  W.  H.  H.  Esquire,  his  counsel — 
which  sum,  however  reasonable  and  even  inadequate  as  be- 
tween the  plaintiff  and  his  said  counsel,  is  not  a  proper 
charge  against  these  defendants,  full  counsel  fees  previously 
paid  out  having  been  also  allowed  by  the  said  commissioner 
to  the  plaintfi*,  and  the  plaintiff  being  not  a  mere  trustee 
asking  advice  of  the  court  in  the  settlement  of  his  accounts, 
but  also  a  party  in  interest,  claiming  fi;>r  himself  beneficial- 
ly and  against  these  defendants. 

Fifthly ;  (This  exception  relates  to  the  commissions  al- 
lowed the  administrator  and  was  overruled,  the  court  deem- 
ing the  commissions  allowed  reasonable.) 

W.  H.  Haywoody  Jr.  for  the  plaintiff. 
Badges   and  Iredell    for  the  defendants, 

Gaston  J.  The  commissioner  finds  a  large  balance  to 
beduefron  the  plaintiff^  but  states ''that  the  administrator  fi- 
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led  iritfa  the  clerk  a  large  amount  of  bonds  belonging  to  the  June  1843. 
estate,  and  reqnired  of  the  commissionerthht he  should  list    ^^^^ 
them  and  calculate  the  interest  due  on  each,  and  that  this       v 
has  been  declined  as  not  conoing  within  the  order  of  the  Hester, 
Court,"  and  ihejirat  of  the  plaintiff's  exceptions  is,  for  that 
the  commissioner  hath  given  the  plaintiff  no  credit  for  these 
bonds  and  other  seeurities  for  debt  in  the  account.      We 
think  the  commissioner  has  erred  in  supposing,  thatthe  order 
of  the  Court  does  not  require  a  statement  of  the  bonds,  notes 
or  other  securities  for  debts,  which  constittite  a  part  of  the 
estate.    The  administrator,  unless  there  be  some  special 
cause  shewn  to  the  contrary,  has  a  right  to  deliver  over 
tliese  to  the  defendants,  with  a  proper  indorsement  or  other 
authority  to  collect  them,  as  a  part  of  the  assets  in  his  hands. 
This  exception  is  therefore  allowed,  so  far  as  to  re-commit 
the  report  to  the  commissioner  for  the  purpose  of  examining 
these  securities,  and  with  instructions  to  give  the  plaintiff  a 
credit  for  such  of  them  as  belong  to  the  estate,  upon  their  be- 
ing delivered  as  aforesaid,  unless  some  valid  objection   be 
shewn  to  them  on  the  part  of  the  defendants. 

The  second  exception  of  the  plaintiff  and  the  third  excep- 
tion of  the  defendants  relate  to  the  same  matter  and  will  be 
considered  together.     It  is  stated  in  the  report,  that  the  ac- 
count was  heretofore   made  up  to  the  1st  of  May,  1841,  at 
which  time  it  was  expected  by  the  parties  that  a  final  decree 
would  be  rendered  at  the  approaching  June  Term  of  this 
Court-^hat  at  that  term  the  cause  was  remanded,  on  the 
motion  of  the  plaintiff,  to  the  Court  of  Equity  for  the  Coun- 
ty of  Granville,  where  it  remained  till  the  last  term  (Dec. 
Term  1842)  of  this  Court — ^that  the  commissioner  believing 
that  DO  necessity  existed  for  a  rest  in  the  account,  carried 
the  balance  into  the  statement  commencing  May  1st,  1841, 
but  calculated  interest  on  the  principal  money  only.     The 
commissioner  further  states,  that  the  administrator  deposi- 
ted in  Bank  on  the  5(h  of  June,  1841,  $1652,  and  on  the  1st 
of  July,  1841,  $3130,  and  that,  on   taking  the  account  he 
claimed  that  interest  on  these  sums  should  not  be  charged 
against  him,  alleging  that  he  collected  them,  expecting  that 


14  EQUITY  CASES  IN  THE 

Jose  1813  the  account  would  be  finalljr  closed  at  June  Term,  1841 — 
"^J^JIJ  that  the  agent  of  the  defendants  insisted  that  these  sums 
▼  were  unnecessarily  and  wantonly  collected,  and  that  interest 
Hester*  ought  to  be  charged  thereon — and  that  the  commissioner, 
being  of  opinion  with  the  defendants,  hath  not  noticed  these 
deposites  in  his  account.  The  plaintiff  excepts  to  this  part 
of  the  report,  tecouse  the  plaintiff  is  charged  with  interest 
on  these  sums,  and  the  defendants  except  to  it  also,  because 
the  commissioner  did  not  make  a  rest  in  his  account,  as  of 
the  l£t  of  May,  1841,  or  about  that  time,  and  has  not  charge 
ed  the  plaintiff  with  interest  on  the  whole  amount  of  princi- 
pal and  interest,  then  stated  as  due.  The  Court  is  of  opin- 
ion, that  the  exception  so  taken  by  the  plaintiff  ought  to  be 
allowed,  and,  of  course,  the  exception  of  the  defendants  dis- 
allowed. It  does  not  appear  to  the  Court,  upon  the  exami- 
nation of  the  affidavits,  that  these  collections  and  deposits 
were  not  made  in  perfect  good  faith  and  in  the  full  expecta- 
tion that  the  cause  would  be  definitively  settled  during  the 
term  of  the  Court,  when  the  deposits  were  made,  and  it  is 
positively  sworn  by  the  plaintiff,  and  this  statement  is  not 
denied  on  the  part  of  the  defendants,  that  the  deposits  were 
made  to  the  credit  of  the  plaintiff  as  administrator,  and  have 
never  since  been  used  by  him.  The  Court  knows,  that  the 
remanding  of  the  cause  was  made  at  the  suggestion  of  the 
court,  and  because  the  court  deemed  it  advisable  that  the 
pleadings  should  be  amended  and  the  widow  be  also  made  a 
party  defendant  to  the  cause.  Wherefore  the  cause  was 
retained  so  long  in  the  Court  l^elow,  or  wherefore  the  sug- 
gested amendments  were  not  then  made,  does  not  appear  to 
the  Court,  except  that  on  the  hearing  of  the  cause  it  was  ad- 
mitted by  the  counsel  on  both  sides,  as  is  set  forth  in  (he  de- 
cree of  the  last  Term,  that  the  widow  had  in  the  meantime 
died.  It  was  in  the  power  of  either  of  the  parties,  after  thecause 
was  remanded,  to  quicken  the  proceedings  therein,  or  to 
have  a  special  order  made  in  relation  to  the  money  so  de- 
posited in  Bank;  and  it  is  not  the  usage  of  the  Court  to 
charge  a  trustee  with  interest  on  moneys  bonajide  collected 
and  kept  for  the  benefit  of  his  eentuis  que  trusts,  unless 
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there  be  plain  proof  of  miscondact  in  such  collection  and  June  isis. 
custody.  "^■^"" 

The  third  exception  of  the  plaintiff  and  ibe  Jifth  excep-       v 
tion  of  the  defendants  are  both  disallowed,  because  the  Court    ^^"^* 
is  satisfied  that  the  amount  allowed  by  the  commissioner  to 
the  plaintiff  as  commissions  is,  on  the  whole,  reasonable  and 
just. 

The  foyrlh  exception  of  the  plaintiff,  for  that  the  interest 
after  May,  1841,  was  computed  upon  a  mistaken'amouct  of 
principol  is  disallowed,  as  nnfounded  in  fact.  The  only  in- 
stances, in  which  any  interest  has  been  converted  into  prin- 
cipal, are  where  such  interest  has  been  paid  to  the  adminis- 
trator. After  it  ^was  so  paid,  it  became  principal  in  his 
hands. 

The  Jifih  exception  of  the  plaintiff  is  allowed.  It  ap- 
pears from  the  receipt  of  Mr.  Hudgins,  given  on  account  of 
his  legacy,  that  there  was  an  express  reservation  made  of  his 
claim  to  interest  thereon.  The  clbim  is  well  founded,  for 
the  testator  directs  the  legacy  to  be  paid  upon  the  probate  of 
his  will,  and  therefore  the  legacy  draws  interest  from  that 
time.  -- 

The  sixlh  exception  is  allowed  also.  ITie  adminstrntor^ 
if  he  has  not  paid,  is  bound  to  pay  the  legacy  to  Mr.  Wor- 
rall  and  the  legacy  of  £100  to  the  testator's  nephews  and 
nieces,  with  interest  on  the  first  from  the  probate  of  the  will, 
because  it  was  then  payable,  and  on  the  other  from  the  end 
of  two  years  thereafter. 

The  seventh  of  the  plaintiff's  exceptions  it  becomes  unne- 
cessary to  examine,  for  the  reasons  stated  in  consdering  the 
first  exception  taken  by  the  defendants.  That  exception  is,. for 
that  the  commissioner  has  credited  the  administrator  with  the 
sum  of  $2002  33, as  nowdueand  owing  irom  the  said  adminis- 
trator to  the  personal  representatives  of  Mary  D.  Hester,  dec'd. 
the  widow  of  the  testator,  whereas  it  is  alleged  in  the  Bill 
and  admited  by  the  answers  of  the  defendants,  that,  before 
the  filing  of  the  Bill,  the  said  widow  had  dissented  from  the 
will,  had  been  allowed  her  dower  and  had  her  share  of  the 
personal  estate  allotted  to  her  as  upon  an  intestacy  ;  that  the 
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JaiM  1843 administrator  had  settled  with  her  accordingly,  and,  at  the 
„  jfilins:  of  the  bill,  held  all   the  remaining  property  for  the 

▼  benefit  of  the  other  devisees  and  legatees  under  the  will. 
Hfftter.  rp^g  pleadings  do«  as  set  forth  in  this  exception,  contain  the 
allegations  and  admissions  us  above  set  forth  ;  and,  there- 
fore, in  this  state  of  the  pleadings,  it  cannot  be  admitted  to 
the  plaintiflf  to  allege,  that,  besides  what  has  been  so  allotted 
to  the  widow  and  paid  to  her  for  her  interest  in  the  estate 
of  her  deceased  husband,  a  further  sum  is  due,  which  ought 
to  have  been  allotted  to  her.  It  is  alleged,  indeed,  that  the 
allotment  so  made  was  pcurtial  only,  and  included  the  wid- 
ow's dower  and  her  share  of  the  negroes  of  her  deceased 
husband,  but  no  part  of  bis  money,  choses  in  action  and 
perishable  property.  Were  we  at  liberty  to  indulge  in  con- 
jecture, we  might  think  this  allegation  correct;  for  it  does 
seem  very  extraordinary,  if  the  allotment  were  intended  to 
be  a  complete  one,  that  in  it  not  a  cent  of  money,  not  a  note 
or  bond,  nor  any  other  article  of  personal  property  is  set  apart 
for  the  widow,  but  only  negroes.  But  it  was  made  in  pursuance 
of  a  decree  upon  the  petition  of  the  widow  to  allot  unto  her  her 
dower  and  her  share  of  the  personal  estate  of  her  deceased 
husband ;  it  purported  to  be  such  an  allotment,  and  it  has 
been  accepted  and  confrmed  by  the  Court  as  such.  It  was 
because  of  the  difiiculties  thus  presented  in  the  way  of  as- 
certaining what  ought  to  have  been  allotted  to  the  widow, 
that  the  Court,  when  the  cause  was  heretofore  brought  on 
for  hearing,  suggested  that  it  should  be  remanded,  the  prop- 
er amendment  made  in  the  pleadings,  and  the  widow  made 
a  party  to  the  cause.  But  the  cause  was  broua^ht  back  with- 
out any  amendment  of  the  pleadings  or  addition  of  parties 
and  so  heard.  The  objections  now  made  by  this  exception 
to  the  credit  allowed  to  the  administrator,  for  this  addition* 
al  sum  to  complete  the  widow's  share  of  her  husband's  es- 
tate, must  be  sustained  as  valid.  The  ^rst  exception  of  the 
defendants  is  therefore  allowed. 

The  second  of  their  exceptions  it  becomes  unnecessary  to 
consider,  as  it  goes  but  to  a  part  of  the  item  embraced  in  the 
former  exception. 
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The  fourth  of  the  exceptions  or  the  part  of  the  defendants  Dec  I84t- 

is  disallowed,  because  the  disbursements  therein  and  thereby 

excepted  to  were  made  fairly  and  on   account  of  the  es- 
tate. 

The  report,  so  far  as  the  same  has  not  been  excepted  to  and 
in  respect  to  the  matters  embraced  in  the  exceptions  which 
have  not  been  allowed,  is  confirmed.  It  is  recommiited  to 
the  commissioner  to  be  revised  and  colrrecled,  in  respect  to 
the  matters,  wfaterein  the  ex<ieptions  of  either  party  have 
been  allowed,  and  to  complete  the  account. 

Per  Cjskiam^  Ordered  accordingly. 


M^ILLIAM  ARNOLD  vb.  BISHOP  HICKS.^ 

The  suretiei  for  the  purchase  money  of  land,  eold  hy  a  clerk  and  master  ttii« 
der  ft  decree  of  a  Court  of  Equity,  where  the  title  is  retained  until  the  pur- 
chase money  is  paid,  have  a  right,  upon  the  insolvency  of  the  principal 
and  their  own  payment  of  the  money,  to  have  the  land  sold  for  Ihdr  rs-im- 
hoTsement. 

The  case  of  Green  v  Crocket,  2  BoV.  d(.  Bat  Eq.  300,  cited  and  appprored. 

This  cause  was  removed  from  Randolph  Cdurt  of  Equi- 
ty at  Fall  Term,  184^i  to  the  Supreme  Court  on  Ihe  affida- 
vit of  the  plaintiff. 

The  Bill,  which  was  filed  in  Febrtidry,  1839,  stated  that 
in  the  year  1836,  upon  the  petition  of  the  heirs  of  one 
Smitherman,  a  decree  was  made  by  the  Ck>urt  of  Equity  for  the 
County  of  Randolph  for  the  sale  of  a  certain  parcel  of  land 
situate  in  that  County,  for  the  purpose  of  partition ;  and 
that,  at  the  sale  made  by  the  clerk  and  master  in  conformtfy 
to  the  decree,  the  defendant  Hicks  became  the  purcha- 
ser on  twelve  months'  credit  at  the  pribe  of  $1'74f  75,  up- 


*iVM«.    The  epinion  in  this  case  waft  detivensd  at' December  Term;  lS4t; 
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Hicks. 
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Dec'r,i842on  the  payYiienf  of  which  the  clerk  and  rooster  wds  to 
""^^j^J^" make  him  a  conveyance — that  for  the  purchase  money  ihe 
defendant  gave  his  bond  to  the  clerk  and  master,  and  the 
plaintiff,  Arnold,  was  his  surety  therein — (hat,  at  the  expira- 
tion of  the  credit,  and  upon  the  failure  of  the  defendant  to 
pay  the  debt  and  the  demand  of  the  clerk  and  master,  the 
plaintiff  discharged  tiie  bond  and  took  it  up.  The  Bill  fur* 
ther  charges,  that  when  the  plaintiff  became  surety,  as  be- 
fisre  stated,  the  defendant  Hicks  was  in  doubtful  circumstan- 
ces, and,  that  as  an  inducement  to  the  plaintiff  to  become  his 
surety,  he  ngreed,  that  if  he.  Hicks,  should  not  pay  the  bond 
at  its  raatuiity,  then  the  plaintiff,  upon  making  the  pay- 
ment, might  take  the  land  and  receive  a  conveyance  from 
the  clerk  and  master:  And  the  bill  prays,  that  accordingly 
the  clerk  and  master  may  be  decreed  to  convey  the  legal  ti- 
tle to  the  plaintiff,  or,  if  not,  that  the  land  may  again  be  sold, 
and  out  of  the  proceeds  of  sale  the  sum  paid  by  the  plain- 
tiff be  re-imbursed  to  him,  together  with  interest  and  the 
costs  of  this  suit. 

The  elerk  and  master,  as  well  as  Hicks,  was  made  a  party 
defendant,  and  in  his  answer  admits  the  payment  of  the  bond 
by  the  plaintiff  and  submits  to  any  decree  the  Court  may 
make.  The  answer  of  Hicks  admits  all  the  allegations  of 
the  bill  except  as  to  his  insolvency  and  the  special  agree- 
ment charged  by  the  plaintiff,  which  he  expressly  denies. 
This  answer  further  alleges,  that  the  land  is  of  greater  value 
tkaii^he  purchase  money  and  interest ;  and  insists,  that  the 
plaintiff  is  entitled  to  nothing  more  than  to  have  the  money 
paid  to  him.  To  this  answer  there  was  a  replication. 
Depositions  were  taken  and  the  cause  set  down  for  bearing 
upon  the  bill,  answers,  proofs  and  exhibits. 

Mendenhall  for  the  plaintiff. 
No  counsel  for  the  defendant. 

BuFFiN,  C.  J.  The  proofs  do  not  establish  any  distinct 
agieement,  respecting  the  conveyance  of  the  land  by  the 
Clerk  and  Master.    It  rather  appears,  that  there  was  a  con- 
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vers^tion,  that  the  purchase  should  be  made  (or  these  two  June  i843 

parlies  jointly.     But  it  does   not  appear  clearly,  that  even 

that  was  concluded  on  ;  and  if  it  had  been,  it  is  a  different  ^*J*' 
contract  from  that  stated  in  the  bill,  and  could  not  be  en-  Jonti. 
forced  in  this  proceeding.  But,  although  the  court  cannot 
decree  a  conveyance  to  the  plaintiff,  upon  the  footing  of  an 
a:;rce  nent  to  th^t  effect,  yet  he  is  entitled  to  have  a  re-sale  of 
the  premises,  unless  the  defendant  shall,  within  a  reasona- 
ble period,  pay  the  debt,  interest  and  costs.  Green  v 
Crockett,  2  D<;v.  &  Bat.  Eq.  390.  There  must  accordingly 
be  an  account  ordered  of  what  is  due  to  the  plaintiff  in  the 
premises,  and  a  declaration  that  he  is  entitled  to  have  the 
same  raised  out  of  the  land  by  a  sale. 

Per  Curiam,  Reference  ordered. 


^m^%%mmm 


LEWIS  SASSER  vi.  ALLEY  JONES,  ADM'X  OF  ARTHUR  JONES. 

On  a  bill  for  an  injunction  and  relief  against  a  jadgment  at  law,  when  a  fact 
in  is  ue  between  the  parties,  aa,  for  instance,  tha  delivery  of  a  deed  has 
been  determined  b;  the  verdict  of  a  jufy  and  judgment  of  the  court  of  law 
between  the  same  parties,  the  Court  of  Equity  will  not,  unless  under  pecu- 
liar cirea  instances,  rc-lry  it. 

A  father,  having  a  number  of  children,  by  deed  conveys  more  than  half  of  his 
estate  to  his  son  A.  Afterwards  the  father  makes,  by  deed  of  settlement, 
an  equal  division  of  all  his  estate  (including  what  had  been  conveyed  to  A.) 
am'ing  all  his  children,  at  the  execution  of  which  A.,  whose  deed  was  not 
known  to  the  other  children,  is  present,  and  he  assents  thereto,  as  well  as 
to  the  actual  division  subsequently  made  by  trustees  appointed  by  the  deed 
of  settlement  for  that  purpose.  Meld  that  A.  could  not  in  eqaity  set  up  his 
prior  deed  in  opposition  to  the  settlement  so  mado  by  his  assent  Espe- 
cially could  he  not  do  so,  when,  at  the  time  of  such  lettlement,  he  purpose* 
ly  concealed  the  existence  of  the  prior  deed  to  himself. 

This  canse  was  transmitted  by  consent  of  parties  from 
Wayne  Court  of  Equity  at  Fall  Term,  1842,  to  the  Supreme 
Court  for  hearing.  The  fncU  are  fully  stated  in  the  opiu* 
ion  delivered  in  this  coi^t. 
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J°"«  ^8^^'     Henry  for  the  plaintiff, 
fiuser        •'•  ^"  ^^y^^  *^"d  Mordecai  for  the  defendant. 

T 

JouM.  Gaston,  J.  This  bill  was  filed  on  the  2()th  of  Febrna- 
ry,  1838,  and  in  it  the  plaintiflT,  Levvis  i!>asser,  sets  forth, 
i<iat  Arthur  Jones,  senior,  of  the  county  of  Wayne,  was  in 
.his  life'time  possessed  of  a  hirge  real  and  personal  estate, 
and  that,  beingold  and  extremely  infirm,  he  was  desirous  to 
make  a  settlement  x>f  all  his  estate,  whereby,  after  securing 
p  provision  to  hinuself  for  a  jcomfortable  support  during  the 
residue  of  his  life,  he  alight,  subject  to  that  provision,  divide 
4he  whole  in  equal  portions  between  his  five  children,  viz^ 
Arthur  Jones,  Jun.,  Lydia  Jeruagan,  wife  of  Richard  Jerua- 
gnn;  Sarah  Langley,  wife  of  Bryan  Langley;  Nancey  Howell, 
wife  of  Cullen  Howellj  and  Charlotte  Smith,  wife  of  Saun* 
ders  Snaiih,  and  his  grand-dnughtcr  Polly  Sasser,  the  wife 
of  the  plaintiflf,  for  and  (]uring  the  life  of  said  Arthur,  and 
from  and  after  his  death  it  might  be  equally  divided  between 

bis  said  children  and  grandchild  absolutely  and  forever 

The  plaintiff  further  9ets  forth  that,  for  the  purpose  of  car- 
rying this  intention  into  execution,  the  said  Arthur  Jones, 
Sen.,  Arthur  Jones,  Jup.,  Richard  Jern^gan^  Bryan  Lmg- 
ley,  Cullen  Howell,  Sanders  Smiih  and  l^ewis  Sasser,  did, 
on  the  Uth  of  August,  1829,  execute  a  certain  deed,  (where- 
of a  copy  is  annexed  to  and  made  part  of  the  bill  of  com* 
plaint,)  of  which  the  material  provisions  are  a^  follows  : 

The  instrument  begins  thus:  "I,  Arthur  Jones,  Sen.,  do 
agree  and  make  the  following  pro[>ositions,  viz:  to  divide 
my  estate  between  my  five  children,  namely,  Arthur  Jones, 
Jun.,  Lydia  Jernagan,  Sally  Langley,  Nancy  tjovvejl  and 
Charlotte  Smith  and  my  grand-daughter  Polly  fiasspr,  in  the 
following  manner,  divided  by  Sampson  Lane,  Micajuh  Cox, 
William  Raiford,  John  Keoneday,  and  John  Wright,  iu 
equal  lots,  viz:  1  lend  to  my  son  Arthur  Jones,  Jun.,  the  lo|. 
lowing  property,  his  equal  proportion  in  the  division  made 
by  said  committee,  that  may  be  attached  to  his  drawn  num* 
ber,  .con^isjijig  of  the  articles  as  follows."  The  articles  so 
lent  arc  then  set  forth  aud  described,  and  qoqsist  of  several 
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fields  called  by  their  'espectire  names,  and  the  following  ne-  J"ne  1843 
proes:  "Raiford,  Milley  and  Mitchell,  my  grey  mare  and  "~^^^^ 
cripple  mare,  and  the  crop  on  the  Jnmes  Jones  field  and  my  v 
Island  field."  In  the  same  language  ihe  instrument  pro-  °"*'"' 
cecds  to  set  forth  the  loan  to  the  said  Arthur  Jones,  Sen'rs 
daughter  Lydia  Jernagan,  "  consisting  of  the  articles  as  fol- 
loivs,**  mentioning  several  fields  by  their  names  and  **  the 
following  negroes  :  Martin,  Amie,  Guilford,  Hannah,  Dave, 
my  horse  mule  lor  which  he  pays  Cullen  Howell  five  dol- 
jais  on  the  1st  of  January^  18t5l,  and  the  crop  on  the  Rye 
patch  field  and  crib  field  at  said  Fellow's  place."  Next  fol- 
lows in  the  same  words  the  loan  to  the  daughter  Sally  Lang- 
ly,  consisting  of  certain  fields  thereiij  named,  aiid  "  the  fol- 
lowing negroes:  Luke,  Phillis,  Patsey  and  Jsaiah,  and  my 
Musgrove  mare  and  the  crop  on  the  Coor  place,  for  which 
he  pays  five  barrels  of  corri  to  Cullei)  HowelJ  out  of  tho 
present  crop,  and  five  barrels  tp  Arthur  Jones,  Junior.*' 
Next  is  the  loan  in  the  same  words,  except  that  it  is  describ- 
ed as  her  equal  proportion  in  the  division  made  by  sqiid  com- 
mittee that  is  "attached,^'  not  that  may  be  attached,  "  to  her 
drawn  number,  consisting  of  the  following  articles."  Thes^ 
are  described  in  certain  fields  by  particular  names  and 
**  the  following  negroes,  Ben,  Chaney  and  William,  and 
my  old  horse  and  my  crop  on  the  house  field  at  the  Fel- 
lows place  and  the  Tom  Coor  orchard."  The  loan  to 
Charlotte  Smith,  the  youngest  daughter,  then  follows  in 
the  same  words  as  the  last,  <<  consisting  of  the  following 
articles:  the  Sharper  new  ground,  the  lower  field  and 
Island  field  at  the  Fellows  place,  and  the  following  negroes: 
Leah,  Esther,  Jack  and  Rose,  and  my  big  mare  for  which 
Acpays  Cullen  Howell  two  dollars  the  first  of  January,  1831, 
and  the  crop  on  the  corner  field  and  the  Sharper  new  ground 
for  which  he  pays  five  barrels  of  corn  to  Arthur  Jones  Sen.** 
Then  follows  the  loan  to  the  Grand-daughter,  the  plaintiff's 
wife,  Polly  Sasser,  in  the  same  language,  consisting  of  the 
following  articles:  "certain  fields  by  name,  and  "the  follow- 
ing negroes,  Sam,  Eliza  and  Nathan  and  my  grey  mule  for 
which  A«  pays  Cullen  Howell  five  dollars  on  the  first  of  Jan- 
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June  1843  i^ary  1831,  and  the t:rop on  his  own  land  and  (he  broke  np 
~  field."     This  inslrument  proceeds  to  declare  the  condition 

V  of  the  above  loans  as  follows:  *'thal  each  ol  my  children  or 
Jones,  ^i^gj^  husbandai,  that  is  willinjr  and  will  con  ply  viiih  the  fol- 
lowing terms,  shall  have  and  receive  as  above  loaned,  on  con- 
dition that  they  pay  me,  Arthur  Jones,  Sen.  annually  what 
Slid  CoiDmiltee  think  sufficient  to  support  i.e  and  that  prop- 
erty I  have  secured  for  my  own  use  during  ray  life,  and  to 
pay  a  note  I,  Arthur  Jones,  Sen.  owe  to  Saunders  Smith,  he, 
Smith,  discounting  his  proportion  of  said  note  and  delivering 
it  to  said  Arthur  Jones,  Sen.  at  or  before  the  signing  of  this 
transcript;  keepup  all  my  fenceson  their  aforesaid  loaned  parts 
of  my  lands,  pay  the  tax  of  the  negroes  they  have  in  pos- 
session and  equally  the  tax  of  all  my  lauds;  and  if  either  of 
my  children  fail  to  comply  with  these  terms  or  attempt  in 
any  way  to  conceal  or  make  away  of  any  of  the  above  nam- 
ed propcrty.it  is  and  shall  be  in  the  power  of  said  commit- 
tee to  investigate  said  offence;  and  if,  on  full  investigation, 
should  find  him  or  her  guilty  of  said  offence,  shall,  two  or 
more  of  said  Committee,  take  possession  of  such  property 
loaned  to  him  or  her  aforesaid,  and  dispose  of  it  as  I,  Arthur 
Jones,  Sen.  direct;  and  I  further  promise  and  agree  that  this 
agreement  shall  continue  in  full  force  from  year  to  year  or 
until  a  majority  of  said  committee  shall  find  it  advisable  to 
alter  or  do  away  said  agreement;  and  I  further  wish  the  a- 
bove  named  Committee  to  divide  my  property  both  real  and 
personal  if  I  should  not  live  to  see  the  expiration  of  said 
loan,  which  loan  is  to  stand  in  full  force  until  the  first  of 
January,  1831,  and  as  much  longer  as  said  Committee  or  a 
majority  think  it  advisable  as  above  stated — all  power  rest- 
ing and  forever  to  rest  in  a  majority  of  said  committee — and 
1  further  enjoin  it  on  my  grandson-in-law  Lewis  Sasser  and 
his  wife  Polly  to  come  and  live  with  and  cherish  me  in  my 
old  age,  and  see  that  the  propertywhich  I  reserve  lor  my 
own  use  is  properly  managed,  I.being  old  and  infirm  and  not 
able  to  attend  to  it  myself."  'J'his  instrument  is  sealed  by 
ArthurJones,Sen.,ArthurJones,  Jr.,  Richard  Jernagan,  Bryan 
LaiigJey,CuIlen  Howell,  Saunders  Smith  and  Lewis  Sasser, 
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and  its  execution  attested  by  Calvin  Coor,and  John  Coor  Pen  i^^ie  1343. 
der.  The  plaintiff  further  sets  forth  in  his  bill,  that  the  parlies  ~"^"^j^ 
who  had  executed  the  foregoing  inslrunaent,  and  the  persons       v 
therein  named  as  the  committee,  apprehending  that  the  same    ^^"^* 
might  not  fully  carry  into  effect  the  wishes  and  intention?  of 
the  said  Arthur  Jones,  Sen.,  agreed  that  a  more  perfect  in<- 
strument  should  be  prepared,  which  should  vest  the  title  of 
the  property  in  (he  persons  constituting  the  comminee,  and 
agreed  to  meet  ou  the  15th  of  said  month,  when  the  more 
perfect  instrament  was  to  be  ready,  and  than  to  execute  the 
same  and  finish  the  division  of  what  remained  undivided  of 
the  property ;  and  that,  in   pursuance  of  this  agreement, 
such  an  instrument  \^as  prepiH-ed,  and  all  the  parties  privy, 
to  the  foregoing  agreement  met  together,  and  that  instrnroeut 
so  prepared  was  executed  by  the  said   Arthur  Jones,  Sen., 
and  Sampson  Lane,  Micajah  Cox,  William  Raiford,  John 
Kenneday  and  John  Wright. 

A  copy  of  this  instrument  is  annexed  to  the  bill  as  a  part 
thereof.  The  instrument  purports  to  be  an  indenture  exe- 
cuted between  the  said  Arthur  Jones,  Sen.,  on  the  one  hand, 
and  the  said  Sampson  Lane,  Micajah  Cose,  William  Raiford, 
John  Kenneday  and  John  Wright,  "trustees  of  Arthur  Jones, 
Sen.;  Lydia,  wife  of  Richard  Jernagan;  Sally,  wife  of  Bryan 
Lansrty;  Nancy,  wife  of  Cullen  Howell;  Charlotte,  wife  ot 
Saunders  Snnith;  and  Polly  Sasser,  daughter  of  Polly,  wife  of 
Asa  Jernagan,  deceased  ;''  it  recites  the  inability  of  Arthur 
Jones,  Sen.,  by  reason  of  age  and  infirmity,  to  attend  to  his 
estate  as  formerly,  and  his  agreennent,  for  the  advancement 
of  his  said  children,  to  make  over  his  property  to  the  said 
trustees,  so  that  they  shall  pay  his  debts  and  afford  him  a 
maintenance  as  thereinafter  mentioned,  and  then  witnesseth 
"  that  Che  said  Arthur  Jones,  Sen.,  in  order  to  carry  said  a* 
greement  into  effect,  and  in  consideration  of  the  natural  love 
and  aflection  which  he  hath  for  and  towards  his  above  nam- 
ed ehildreo,  and  of  the  provisions,  covenants  and  agree- 
ments therein  after  mtntioned  by  the  trustees  of  the  said 
childreD  to  be  observed  and  performed,  hath  given,  granted 
and  asaigaedi  and  doth  gtve,  graut  and  assign  all  the  pro- 
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June  1843  perty  which  he   now  possesses,  ("which  I  now  possess,'^) 
"Easier"  ^^^'*  '"^*'  ®"^  personal,  to  have  and  lo  hold  the  said  proper- 
▼        \y  nnto  (he  said  trustees,  their  executors,  administrators  and 
^"^     assigns  forever,    without  rendering  any  account  or  being 
therefor  in  any  way  accountable  to  the  said  Arthur  Jones, 
Sen.,  for  the  same,  and  the  said  trustees  for  themselves,  ihcir 
heirs,  executors  and  administrators,  do  (doth)  covenant,  prom- 
ise, ^rant  and  a^ree  to  and  wnh  the  said  Arthur  Jones,  Sen., 
in  manner  and  forn>  folloving^  tha(  is  to  say  ;-  that  they,  the 
Trustees  of  said  children,  their  heirs,  executors  and  adminis- 
trators shall  and  will  settle,  pay,  discharge  and  satisfy,  or  cause 
to  be  settled,  paid  discharged  mid  satisfied,  all  accountF|debts, 
judgments  and  demands  of  every  nature  and  kind  whatsoev- 
er now  outstanding  against  or  due  from  or  payable  by  said 
Arthnr  Jones,  Sen.  or  for  the  payment  ol  which  {\\e  said  Ar- 
thur Jones,  Sen.  is  or  shall  be  liable  or  be  heM  liiible,  either 
at  law  or  equity,  on  account  of  any  thing  hei'eaftcr  had  or 
done,  and  at  all  times  hereafter  to  keep  harmless  and  indemni- 
fied the  said  Arthur  Janes,  Sen.   from   all  sueh  accounts, 
debts,  judgments  and  demands,  and   from  all  actions,  suits 
and  damages,  that  may  to  him  or  them  arise  by  ihe  reason 
of  the  non    payment  thereof;  and   moreover  thry,^  the  said 
trustees  of  said  children,  shall  and  will  annually  during  the 
term*  of  the  natural  life  of  the  said  Arthur  Jones,  Sen.  pay  to 
him  whatever  may  be  sufficient  for  his  support  or  mainten- 
ance during  life  in  a  comfortable  manner;  the  right  tind  title 
of  all  my  property  to  be  vested  in  my  Trustees  during  my 
natural  life,  empowering  my  Trustees  to  loan,  to  each  of 
my  children  an  equal  part  of  aH  my  estate  for  such  time  as 
t[u;y  may  think^  best,  Mid  after   my  death  to  make  an  equal 
di-visioQ  of  all  my  property  both  real  and   personal  to  my 
children  as  aforesaid;,  provided  always  and  upon  these  con- 
siderations, that^if  the  trustees  of  said  children,  their  heirs, 
exccutor5«  or  administrators  shall  neglect  or  refuse  to  pay  said 
accounts,  debtsj  judgments  and  all  demands  according  to  the 
covenants  aforesaid,  or  shall  suffer  the  said  Arthur  Jones, 
Sen.  to  be  put  to  any  cost,  charge,  trouble  or  expense  on  ac« 
count  of  the  »ame,  or  shall  refuse  to  support  him  in  a  deceat 
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and  comfortable  like  manner,  that  then,  in  all,  any  or  either  June  i84a. 
of  the  cases  aforesaid,  it  shall  be  lawful  to  and  for  the  said  "T 
Arthur  Jonas,  Sen.  all  the  premises  hereby  granted  to  take,  re.        t 
possess  and  enjoy  as  in  his  former  estate."    This  instrument,    ^*'"*^ 
sealed  with  theseals  of  the  said  Arthur  Jones,  Sen.  and  of  the 
several  trustees  therein  named  is,  like  the  former,  attested  by 
CalTin  Coor  and  John  C.  Pender. 

The  plaintiff  expressly  charges,  that  Arthur  Jones,  Jun., 
had  notice  of  the  agreement  to  meet  for  the  purpose  of  exe- 
cuting the  last  mentioned  instrument  onjthe  1 5:h  of  August, 
1829,  did  meet  with  the  other  persons  and  parties  according- 
ly, was  present  at  the  execution,  and  declared  his  approval 
thereof.    He  further  sheweth,  that  among  the  negroe/)  own- 
ed by  Arthur  Jones,  Sen.,  before  and  at  the  time  of  the  exe- 
cution of  this  last  mentioned  instrument,  was  a  boy  named 
Shepard;  that  before  and  at  the  time  aforesaid  the^e  Was  an 
enumeration  and  a  list  made  of  all  the  property  intended  to  be 
conveyed,  settled  and  assured  by  the  said  instrument;  that 
Arthur  Jones,  Jan.,*  being  better  ac<][uainted  than  any  one  else 
with  the  state  of  his  father's  property,  aided  in  this  enumer- 
ation;  that  the  said  boy  s^hepard  was   named  by  him  in 
the  presence  of  his  said  father  and  the  trustees,  as  one  of  the  ne- 
groes to  be  embraced  in  said  settlement,  and  was  one  of  the  ne- 
groes mentioned  in  said  list;  that  the  sard  boy  was,  by  the  ar- 
rangement of  the  trustees  under  (he  Said  Instrument,  assigned 
asoneio  wait  tfpon  the  said  Arthur  Jone5/Sen.  and  did,contin< 
Daily  thereafter  up  to  the  day  or  the  said  Arthur's  death,  re- 
main inr  the  possession  of  the  safd  Arthur»  who  notoriously 
claimed  and  held  him^as  his  the  said  Arthur's  property;  and 
be  avers  distinctly  that  Shepard  wasone  of  the  negroes,  which 
the  said  Arthur,  previous  (o  the  execution  of  either  of  the 
iastniments,  did,  with  the  full  knowledge  of  the  said  Arthur 
Jone^,  Jon.,  declarer  and  claim  to  be  a  part  of  the  property  by 
the  said  instrument  to  be  settled  and  secured  for  the  benefit 
of  bis  children  and  jgrand  child,  as  is  therein  done,  reserving 
to  (he  said  Arthur,  Senior,  the  use  of  the  said  Shepard  and 
scrme  otbiers  during  his  life,  giving  the  use  of  the  residue 
dtmng  bis  life  unto  the  said  children  and  grand-child,  and 
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Jant  iM$.pfoy[j"ipg  fof  au  absolute  division  among  them  after  his 
g^^y"  death;  and  insists  that  the  instruments  aforesaid,  whereby 
V  such  settlement  was  made,  were  executed  upon  vahiable 
^°*''  and  good  considerations ;  and  slieweth  that  the  said  instru- 
ments were  on  the  30th  of  December,  1829,  duly  proved 
and  immediately  thereafter  registered.  The  plaintiff  also 
saith  that  Arthur  Jones,  the  elder,  at  and  before  the  execu* 
tion  of  the  said  deeds  of  the  llth  and  15th  of  August,  1829, 
was  indebted  to  Saunders  Smith,  one  of  his  sonsin-law 
therein  mentioned,  in  the  note  which  is  stated  in  the  first  of 
the  said  deeds.  The  Bill  then  states,that  Arthur  Jones,Senior 
died  on  the  4th  of  April,  1830;  that  upon  his  death,  the  trus- 
tees hired  out  the  slaves,  including  the  saidShepard,  until 
the  Istof  January,183l;  and  that  on,  that  ddy,  they  proceed- 
ed to  make  the  final  division  of  all  the  property  of  the  de- 
ceased among  their  cestuys  que  trusts,  and,  in  this  division, 
alloted  to  the  Plaintiff,  the  husband  of  Polly  Sasser,  the  ne- 
gro boy  Shepard.  It  also  sets  forth,  that  after  the  execution 
of  the  aforesaid  deeds  of  the  llth  and  16th  of  August,  1829, 
that  is  to  say,  at  the  February  Term,  1830,  of  the  County 
Court  of  Wayne,  Arthur  Jones,  Jun.,  fraudulently  prevailed 
upon  his  father,  Arthur  Jones,  Senior,^  to  acknowledge  in  o- 
pen  Court  an  instrument,  purporting  to  be  a  deed  of  gift  from 
Arthur  Jones,  Sen.,  to  Arthur  Jones,.  Jun.,  to  bear  date  the 
6th  of  April,  1827,  and  to  convey,  among  other  property,  to 
the  said  Arthur,  Junior,  the  snid  negro  boy  Shepard;  and  that, 
subsequently  to  the  death  of  his  father  and  to  chs  division  so 
made  by  the  trustees  as  aforesaid,  he  has  instituted  an  action 
of  detinue  against  the  plaintiff  for  the  said  negro,  which  ac- 
tion, originally  brought  in  the  County  Court  of  Wayne,  has 
been  carried  by  appeal  to  the  Superior  Court  of  said  Coun- 
ty, and  thence  removed  to  the  Superior  Coutt  of  Lenoir, 
where  it  isstill  pending;  that  several  other  actions  at  law  have 
been  instituted,  and  are  pendins:  between  the  snid  Arthur, 
claiming  title  to  negroes  under  the  said  alleged  deed  of  gift, 
and  others  claiming  under  the  deeds  of  the  1 1t^i  and  15th 
August  1829,  and  the  division  so  as  aforesaid  made  by  tho 
irustees  under  the  said  deeds:  and  that  tho  parties  in  theso 
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last  mentioned  suits  have  entered  into  an  agreement,  by  J»n»  *WS 
vhich  their  claims  arcrto  be  determined  by  the  division,  ""Ttiiiir* 
which  may  be  made  in  this  suit  between  the  said  Arthur  and       ▼ 
the  plaintiff.  ^•■•* 

The  Plaintiff  charges,  that  the  said  pretended  deed  of  gift 
was  not  executed  as  a  deed,  previously  to  the  ackiiowledg* 
ment  thereof  in  Pebr.,  1830,  but  alleges,  thai  in   fact  one 
Calvin  Coor,  having  been  requested  by  Arthur  Jones,' Sen., 
some  time  before  the  day  on  which  it  bears  date,  to  draft  an 
instrument  for  the  conveyance  of  a  portion  of  his  estate  to  his  . 
son,  wrote  the  said  instrumnet,and  presented  itibr  e:cecution; 
that  the  said  Arthur  refused  to  execute  it,  because  it  con« 
tained  more  property  than  he  was  willing  to  convey;  thai 
the    said  Arthur,  on  consultation   with  a  friend,  Lodo* 
wickAlford,  was  informed  that  the  instrument  would  not 
be  binding  unless  it  was  delivered;  that  he  might  sign  it,  and 
afterwards,  upon  due  deliberation,  might  euher  deliver  it^ 
whereby  it  would  become  binding,  or  destroy  it;  that  in  pnr* 
snanceof  this fd vice,  he  did  sign  the  instrument,  and,  without 
a  delivery  thereof  caused  it  to  be  dej:>osited  with  other  pa- 
pers in  his  chest:  that  afterwards  having  determined  to  des* 
troy  it,  he  directed  his  said  son  to  go  to  his  chest  and  get  it 
for  him,  h.inding  to  his  son  the  key  of  his  chest  for  that 
purpose;  tliat  his  sou  opened  the  chest  and  took  it  out,  and 
then  delivered  to  his  o^d  father  another  paper,  which  the 
latter  supposed  to  ba  the  instrument  aforesaid,  threw  into 
the  fire  and  burnt. 

The  plaintiff  in  his  said  bill  insists  further,  that,  even  if 
the  said  alleged  deed  of  gift  was  bona  fide  executed  before 
the  said  deeds  of  the  11th  and  15th  August,  1829,  yet  that 
the  defendant,  having  deliberately  and  with  a  full  knowl- 
ed^e  of  the  objects  and  purposes  of  the  said  deeds,  and  that 
the  said  negro  was  part  of  the  property  thereby  intended  to 
be  limited  and  secured,  actually  executed  the  one  as  a  party 
thereto  and  assented  to  the  execution  of  the  other  by  his 
trastees,  is  concluded  thereby  from  asserting  his  title  at  law 
to  the  said  negro,  to  the  injury  of  the  plaintiff,  also  a  party 
in  like  manner,  to  the  said  deeds.    The  plaintiff  prays  thai 
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Junt  1843  the  defendant  may  be  enjoined  from  prosecuting  his  said 
g^^^  ~  claim  at  law  and  for  general  relief.  Upon  the  filing  of  this 
▼  bill,  a  special  writ  of  injunction  wa?  ordered  to  issue,  where- 
JoDM.  ^y  ^^g  defendant  was  restrained  from  prosecuting  his  said 
suit  further  than  unto  judgment.  The  defendant  put  in  his 
answer  on  the  5th  July,  1838.  Therein  the  defendant  ad- 
mits, that,  at  the  time  of  the  transactions  mentioned  iu  the 
bill,  his  father,  the  late  Arthur  Jones,  Sen.»  was  aged  and 
infirm,  having  aUained  at  the  time  of  his  death  the  age  of 
72  years  and  having  the  ordinary  infirmities,  but  no  more 
than  the  ordinary  infirmities,  incident  to  that  age;  that  his 
said  father  was  illiterate;  that  he  was  possessed  of  property, 
(including  therein  what  was  given  to  the  defendant)  to  the 
amount  of  $35,000,  and  saiih  that  all  this  property  his  fath- 
er had  accumulated  in  the  course  of  a  very  laborious  life; 
and  that  in  making  this  accumulation,  his  father  was  great* 
ly  assisted  by  this  defendant,  who  lived  with  his  father  un- 
til alter  he  had  attained  45  years  cf  age^  and  from  the  mo- 
ment he  was  able  to  labor,  had  worked  for  his  lather  most 
diligently  and  faithfully,  as  a  labourer  and  overseer,  and  had 
never  received  any  compensation  for  his  services,  except  be- 
tween three  and  four  months  schooling.  The  defendant 
further  saith  that  his  father  being  conscious  and  having 
often  so  declared,  that  the  defendant  by  bis  faithful  labors 
and  services  made  in  fact  a  large  part  of  the  property  so  ac- 
cumulated, had  deliberately  resolved  greatly  to  prefer  this 
defendant  to  his  other  children  in  the  distribution  of  his 
property;  and,  to  carry  that  resolution  into  efiect,  executed 
in  the  year  1826  his  last  will  and  testament,  whereby  he  de« 
vised  unto  this  defendant  the  same  land,  which  is  coctained 
in  the  deed  of  gift  hereafter  particularly  mentioned,  and  the 
negroes  with  the  exception  of  one  or  two  changes,  which 
were  made  to  keep  families  together,  and  that,  to  the  best  of 
this  defendant's  recollection,  Shepard  was  one  of  the  ne- 
groes so  bequeathed;  that  after  the  execution  of  the  will  it 
was  reported  to  the  testator  that  Hryan  Jernagan,  one  of  his 
sons-in-law,  had  complained  of  the  dispositions  therein  roade^ 
and  had  said  that  a  will  was  not  a  firm  conveyance  and 
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might  be  set  aside;  and  that  in  consequence  thereof  he  de- June  1843 
termined  to  make  the  provision,  which  he  intended  for  this  ""^ 
defendant,  by  deed;  that  in  pursuance  of  this  purpose  the  v 
instrument  of  the  5ih  of  April  1827,  wherein  Ihe  negro  boy  ^^^^' 
Sbepard  with  other  parts  of  the  property  ol  defendant's  fath- 
er, constituting  in  value  about  one  half  of  what  he  was 
worth,  was  conveyed  to  this  defendant,  was  prepared  and  ex- 
ecuted, that  defendant  was  not  present  at  the  execution,  being 
at  that  time  out  at  work,  but  has  learned  and  believes  that 
it  was  executed  at  the  house  of  his  father,^  in  the  presence 
of  Lodowick  AIford,a  highly  respectable  man  and  neighbor  of 
his  father,  of  Calvin  Coor  and  of  the  plaintiff's  wife,the  defen- 
ant's  sister  Polly;that  on  defendant's  return  to  the  house  his  fa- 
ther told  him  that  Cal vin,(nieaning  Calvin  Coor)*  had  bronght 
**the  deed,"  **or  your  deed;"  that  defendant  asked  where  it 
was,  the  old  man  pulled  il  out  of  his  pocket  and  handed  it 
to  him,  and  stated  that  he  had  got  Lodowick  Alford  and 
Calvin  Coor  to  witness  it,  that  they  would  do  as  well  as  John 
and  Blaney,  (meaning  John  Coor  Pender  and  Blaney  Coor 
whom  he  had  intended  to  get  as  witnesses)  and  the  defend- 
ant put  the  deed  in  his  pocket;  that  in  a  day  or  two  thereaf- 
ter Calvin  Coor  passed,  the  house  of  said  Arthur,  Seri.i 
on  his  return  homeland  the  old  man  seeing  him,'  told  him  to 
get  down  and  come  in;  that  the  said  Calvin  accordingly  came 
in,  whereupon  the  old  man  told  hitn  he  had  given  defendant 
his  deed,  and  by  direction  of  his  father,  this  defendant  hand. 
ed  Coor  the  said  deed  for  the  purpose  of  being  read,  and  ac- 
cordingly Coor  read  it  aloud  two  or  three  times  in  the  pres- 
ence and  hearing  of  the  old  man  and  this  defendant;  after 
reading  the  deed  the  said  Coor  threw  it  on  the  table,  towards 
the  old  man,  who  pushed  it  towards  this  defendant,  and  de- 
fendant took  it  and  put  it  in  his  pocket,  and  the  defendant 
has  said  deed  ready  to  be  produced,  and  annexes  a  copy 
thereof  to  his  answer,  and  prays  that  it  may  be  taken  as  a 
part  thereof  This  instrument  bears  date  the  6th  of  April 
1827,  purports  to  be  sealed  by  Arthur  Jones,  Sen.,  whose 
mark  is  attached  instead  of  signature,  and  is  attested  by  Cal. 
via  Coor  and  Lodowick  Alford  in  these  words:  <<signed  and 
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June  1843  acknowledged  in  presence  of  us,  who  were  present  at  the 
""^  time  of  assigning;"  and  declares,  that  in  consideration  of  the 

T  natural  love  and  affection  which  the  donor  bears  to  his  son 
Jones.  Arthur,  and*for  the  advancement  and  preferment  of  the  lat- 
ter  in  life,  he  doth  give  unto  his  said  son,  several  certain 
tracts  and  parcels  of  land  situate  as  follows,  being,  as  well 
as  can  be  ascertained  from  the  deed,  six  distinct  tracts  or 
parcels,  also  the  following  eleven  negroes:  Luke,  Ben,  Rai- 
ford,  Martin,  Tener,  Mil  I  y,  Esther,  Shepard,  Mason,  Lewis 
nnd  Ci)ane7,  also  two  thirds  of  the  negroes  which  fell  to 
the  donor  by  the  death  of  his  son  Willis,  the  negroes  named 
Daniely  Penny  and  Bill  after  the  death  of  the  said  Willis' 
Widow;  also  "three  thousand  dollars  in  money  to  be  paid 
him  by  my  executors  twelve  months  after  toy  death,  I  also 
give  him  four  horses  and  two  mules  to  be  distinguished  as 
follows,  the  mare  called  his,  named  Peg,  and  her  mule;  also 
an  one-eyed  horse  called  Boston,  and  the  gray  mare  and  her 
mule,  and  the  young  Truxton  horse  named  Radnor,  I  also 
give  him  myfarming  tools,  and  blacksmith's  tools  and  Dutch 
fan,  I  also  give  him  fifty  barrels  of  corn  to  be  delivered  him 
by  my  executors  at  the  Fellows  place  crib  and  twenty 
five  at  the  old  place,  to  be  delivered  at  the  said  crib,  also 
threebladestacks  of  fodder  his  choiccat  the  Fellows  placc,and 
two  his  choice  at  the  old  place,"  with  a  formal  habendum 
ot  all  the  things  given  and  their  appurtenances,  and  the 
deeds,  evidences,  and  writings  concerning  the  same  unto  his 
said  son,  his  heirs  and  assigns  forever,  and  a  covenant  of 
warranty  against  all  former  gifts,  grants,  bargains  and  sales 
by  the  said  donor  heretofore  made  and  all  persons  claiming 
or  to  claim  under  him.  The  answerst<ntes  that  in  June,  1827, 
in  consequence  of  some  disagreement  between  his  father  and 
his  wife,  he  moved  aw.ty  from  his  father  and,  has  not  since  liv- 
ed with  him;  that  upon  his  movingaway  Saunders  Smith  and 
his  wife  went  to  live  with  his  father,  and,  upon  their  moving  a« 
way,  the  plaintiff  Lewis  Sasserandhiswife  took  up  their  abode 
with  him.  The  defendantalsosaith,thatthere  was  an  under, 
standingand  agreement  between  him  and  his  father,  that,  not- 
withstanding  the  deed  ofgHt,  his  father  was  to  retain  the  posset- 
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sion  of  all  the  property  thereby  conveyed  as  long  as  he  liv-J«n«  ^^^^ 
ed,  and  that  the  defendant  should,  whenever  called  upon,  exe-  g^^^^ 
cut*)  a  bond  to  secure  to  his  father  the  use  and  possession  v 
thereof;  that  the  defendant  was  never  required  to  give,  and  ^®°*^ 
therefore  did  not  give8uchftbond,btU  in  thetruespirkof  his 
said  agreement  he  left  the  use  and  possession  of  all  the  said 
property  with  his  said  father.  He  further  saith,  that  he  is  an 
illiterate  man,  unacquainted  with  the  legal  operation  of  in- 
struments, and  that,  having  been  requested  by  one  of  the 
Trustees,  Mr.  Wright  he  believes,  to  sign  the  deed  of  the 
11th  August,  1829,  before  complying  therewith  he  sought 
an  interview  with  hrs  father,  and  represented  to  him  that 
they  were  both  ignorant  linen  and  that  defendant  was  afraid, 
if  he  signed  any  writing  about  the  property,  it  might  hurt 
his,  defendant's,  deed  of  April,  1827;  upon  which  his  father 
assured  him  that  he  was  not  to  be  injured  thereby,  that  sign- 
ing the  said  deed  would  not  hurt  his  right,  that  the  object  of 
the  instrument  prepared  was  to  loan  out  his  property  until 
January,  1831,  and,  if  then  satisfied  therewith,  to  continue 
it  from  year  fo  year  as  long  as  he  lived;  that  he  did  not  wish  any  * 
of  his  property  to  go  to  pay  the  debts  of  Jernagan  and  Lang« 
ley;  and  that  thereupon  and  upon  faith  in  his  father's  a^ssu- 
ranees,  the  defendant  did  affix  his  signature  to  that  deed.  He 
further  saith,  that,  [having  learned  by  consulting  a  person 
in  whom  he  had  coufidenee,  that  his  deed  was  a  good  one, 
and  that  it  was  not  essential  that  it  should  be  put  upon  re* 
cord  immediately,  and  knowing  that  his  father  preferred  his 
not  making  the  same  public,  lest  he  should  be  harrassed  by 
bis  other  children  and  their  husbands,  he  rested  content 
therewith  until  the  transactions  of  August,  1829,  having 
only  shewn  the  same  to  a  few  particular  friends,  among 
whom  was  Calvin  Blackman  now  deceased  but  then  sheriff 
of  the  county  of  Wayne,  and  who  was  examined  as  a  wit- 
ness on  the  trial  of  this  suit  in  the  County  Court  ^  but  on 
the  11th  of  August  "  being  jealous  and  apprehensive  he  did 
inform  some  of  the  trustees,  or  one  of  them,  (either  John 
Kennedy  or  John  Wright)  that  be  had  a  deed  for  a  conside- 
rable portion  of  said  property,  and  that  at  a  proper  timo 
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June  1848.  would  show  it — "that  nevertheless  he  did  no  more,  because 
^^  hefelthimselt  bound  not  to  interfere  with  any  disposiiion 

T  which  his  father  niio:ht  make  of  his  property  for  his  life 
Jonwk  ^£^g  ^^  account  of  his  agreement  that  his  lather  might  re- 
tain a  life  estate  therein,  and  because  he  thoujrht  nothing 
more  necessary  to  be  dune  by  him  by  reason  of  the  assuran- 
ces so  received  from  his  father.  The  defendant  admits  the 
execution  of  the  deeds  of  the  11th  and  ]5ih  of  August, 
1829,  but  insists  that  no  more  was  intended  thereby  on  the 
part  of  his  father  than  an  arrangement  to  continue  in  force 
from  year  to  year  so  long  as  he  lived,  whereby  a  comforta- 
ble support  might  be  assured  to  him  during  the  remainder  of 
his  days,  his  debts  paid  out  of  the  proceeds  or  income  of  his 
property*  and  at  his  death  such  property  as  he  then  owned 
might  be  so  secured  to  his  daughters^  as  to  prevent  its  being 
taken  to  pay  the  debts  of  their  husbands,  two  of  whom, 
Langly  and  Jernagan,  were  insolvent  and  indebted,  among 
other  creditors,  to  Lane,  Wright  and  Kennedy,  three  of  the 
Trustees,  one  of  whom,  Wright,  was  active  in  drawing  and 
pursuading  the  old  man  to  sign  said  deeds;  and  that  he  is 
eon  firmed  in  this  belief  of  the  intention  and  object  of  his 
father,  in  having  the  said  deeds  prepared  and  executed,  by 
information  which  he  has  received  from  both  the  subscribing 
witnesses  thereto.  He  admits  that  his  father  did  retain  pos- 
session of  Shepard  during  his  life,  but  aVers  that  he  held  said 
Shepard  under  the  agreement  wiih  this  defendant  asaforesaid, 
and  therefore  as  the  bailee  of  this  defendant,  and  therefore  in- 
sists, that,  as  the  deed  of  the  15th  August  does  not  specif ff 
any  property,  it  does  not,  under  its  general  ternni,  "all  thu 
property  whereof  I  am  possessed,"  embrace  the  said  negroes; 
he  also  admits  that  his  father  died  at  the  time  alleged  in  the 
bill,  and  that,  after  his  death,  the  trustees,  professing  to  act 
under  the  deed  of  the  15th  of  August,  undertook  to  divide 
all  the  property  whereof  the  deceased  was  possessed,  inclu- 
ding that  whereof  he  was  so  possessed  as  the  bailee  of  this  de* 
fendant,  and  under  that  division  allotted  the  negro  Shepard 
to  the  plaintifT.  He  says  that  he  has  no  recollection  of  hav- 
ing furnished  a  list  of  the  negroes  of  his  father  including 
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Shepard  to  he  inserted  in  the  deed  of  August  15tb,  admits  June  1843 
that  his  father  was  indebted  to  Saunders  Smith  as  Stated  in    g^^^ 
the  deed,  and  owed  sonae  other  small  debts  not  exceeding  in       ▼ 
the  whole  §50,  which  he  states  were  paid  off  equally  by  the      ^^ 
children  and  grand-child,  Repaying  his  part;  and  denies  that 
he  ever  heard  nnydeclaration.of  his  father  or  direction  given, 
that  his  whole  estate  includingf  Shepard  should  be  conveyed 
and  assured  to  tht  purposes  set  forth  in  the  deeds.  The  defend- 
ant denies  that  he  fraudulently  procured  tlie  deed  of  gift  of  the 
6ih  of  April,  1827,  to  be  acknowledged  by  his  father^  but  de- 
clares that  the  facts  in  relation  thereto  are  as  follows :  <*After 
the  execution  of  the  deeds  of  the  11th  &  15th  of  August,  1829, 
the  said  Arthur,  Senior,  understood  that  the  trustees  had  sent 
the  said  deeds  to  Raleigh  to  be  proved   before  one  of  the 
Jndges  of  the  Supreme  Court,  and  expressed  great  unea^^i- 
Dess  and  dissatisfaction  at  having  signed  the  same,  particu- 
larly as  be  bad  understood  that  he  could  dot  revoke  or  alter 
the  same ;  he  went  so  far  as  to  employ  counsel  and  pay  a  fee 
to  have  a  bill  filed  against  the  trustees  to  annul  the  said 
deeds,  and,  but  for  his  death  so  soon  thereafter,  this  defend- 
ant believes  he  would  have  done  so ;  and  at  or  about  this  . 
time,  he,  of  his  own  accord,  requested  this  defendant  to  bring 
his  deed  to  the  next  court,  (February  Term,  1830,)  which 
he  did,  and  his  father  having  received  said  deed  from 
him,  went  into  court  unattended,  and  acknowledged  the 
execution  thereof,  and   afterwards  declared   that  he  had 
never  done  any  act  with  greater  satisfaction.      The  de- 
fendant  further  saith,  that  at  (he  last   March   Term  of 
Lenoir  Superior  Courts   he  recovered  a  judgment  against 
the    plaintiff  in  the  action  stated  in  the  bill  to  be  therein 
pending;  and  he  admits  the  several  other  actions  named  in 
the  bill  to  be  yet  undcterminecf,  awaiting  the  final  decision 
of  this  cause.     He  denies  that  he  obtained  possession  of  his 
deed  in  the  manner  charged  by  the  plaintiff,  but  avers  that 
he  received   it  directfy  from  his  lather;  denies,  that  to  his 
knowledge  or  information  his  father  objected,  as  charged,  to 
the  execution  of  that  deed  when   presented  to  kim  for  that 
purpose,  or  that  Lodowick  Alford  gave  his  father  the  advice, 
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June  1843.  as  charged  in  Ihe  bill,  to  sign  it,  and  either  deliver  or  destroy 
~  it  as  he  should  afterwards  determine,  but  avers  that  he  hatli 

V  understood  and  believes,  that,  upon  stating  to  said  Alford 
Jones,  jj^g  motives  which  prompted  him  to  make  the  deed,  said  Al- 
ford highly  approved  thereof,  and  advised  him  to  execute  the 
deed.  He  further  saith  that  he  and  his  father  kept  their 
papers  in  the  same  chest  as  a  common  place  of  deposit,  and 
that,  upon  one  occasion,  when  he  came  to  his  father's  house, 
while  Polly,  the  wife  of  the  plaintiff  lived  there,  he  learned 
from  her  that  his  father  had  been  to  the  chest,  taken  out 
some  papers  and  burned  them,  became  uneasy,  lest  his  fa- 
ther, who  was  then  displeased  with  him,  might  have  burned 
this  deed,  but,  upon  examination,  finding  that  this  had  not 
been  done,  and  that  another  paper  of  his  of  little  consequence 
was  missing,  expressed  an  opinion,  which  was  conjectural 
only,  that  he  had  burned  this,  mistaking  it  for  the  deed  ; 
and  declares  that  his  father  never  did  ask  him  for  the  deed 
for  the  purpose  of  destroying  it,  or  of  depriving  him  of  his 
property  therein.  He  denies  that  he  made  any  agreement 
or  gave  any  assent  to  the  making  of  any  deed,  either  on  the 
15ih  of  August  or  any  other  time,  whereby  his  right  to  any 
of  the  property  conveyed  in  the  deed  of  gift  to  him  was  to 
be  impaired  or  divested,  and  while  he  admits  that  he  knew 
of  the  previous  agreement  to  meet  on  that  day,  with  a  view 
to  an  arrangement  of  his  father's  affairs,  denies  that  he  had 
any  knowledge  of  the  nature  of  the  deed  or  settlement, 
which  the  trustees  had  concluded  to  prepare,  further  than 
the  wishes,  which  he  understood  his  father  wanted  to  have 
carried  into  effect,  and  which  ho  believes  were  not  carried 
into  execution  by  that  instrument ;  denies  also  that  he  was 
privy  to  the  consultations  in  relation  to  said  instrument,  and 
avers,  that,  when  he  heard  it  read,  which  he  admits  he  did 
after  its  execution,  he  did  not  understand,  nor  does  he  now 
understand  it;  but  this  he  knows,  that,  if  it  has  the  opera- 
tion claimed  for  it  by  the  plaintiff)  his  father  did  not  intend 
to  execute  such  a  deed. 

Upon  the  coming  in  of  this  answer,  it  was  moved  by  the 
defendant's  counsel  to  dissolve  the  injunction,  which  bad  is- 
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sued  upon  the  fling  of  the  bill.    This  motion  was  granted ;  Jane  1843. 
and  the  plaintiff  entered  a  general  replication  to  the  answer.  ^^^ 
At  the  same  time,  upon  an  affidavit  of  the  plaintifi,  a  spe-       v 
cial  order  was  made  for  securing  the  negro  after  he  should     ^^^^' 
be  delivered  by  the  plaintiff,  and  Ihe  amount  of  hire  recov- 
ered as  damages,  so  as  to  await  the  final  decision  of  this 
cause.     In  the  mean  time  the  original  defendant  died  intes- 
tatCy  and  the  cause  was  revived  against  Alley  Jones,  his  ad- 
ministratrix, and,  the  parties  having  taken  all  their  proofs, 
the  cause  was  set  down  for  hearing  and  transmitted  to  this 
conrt. 

The  first  question  of  fact,  upon  which  the  parties  are  at 
issue,  is  in  relation  to  the  execution  of  the  deed  of  gift  to 
the  defendant.  Its  attesfation  in  the  special  manner  therein 
stated,  we  have  seen,  is  by  two  witnesses,  Calvin  Coor  and 
Lodowick  Alford,  4he  latter  of  whom  is  dead.  The  former 
has  been  examined  for  the  defendant,  and  his  testimony  is 
precise  and  circumstantial.  He  states,  that,  about  the  last 
ot  March  or  first  of  April,  1827,  passing^  by  the  house  of  Ar- 
thur Jones,  Sen.,  he  called  in,  and  wai  requested  by  Mr. 
Jones  to  write  a  deed  of  gilt  from  him  to  his  son  Arthur  ; 
that,  it  being  too  late  to  do  the  business  then,  the  witness 
requested  the  old  roan  to  give  him  the  boundaries  of  the 
land  and  the  names  of  the  negroes,  and  he  would  write  it 
at  home.  The  old  man  did  so,  and  requested  the  witness, 
when  he  had  written  the  deed,  to  bring  Blaney  Coor  and  John 
Coor  Pender  to  witness  it ;  that,  having  written  the  deed  on 
the  5th  of-  April,  1827,  he  left  home  to  visit  one  of  his  aunts, 
and,  on  his  way,  called  in  at  Mr.  Jones',  and  told  him  that 
he  had  brought  the  deed,  but  hod  not  seen  Blaney  Coor  or 
John  Coor  Pender ;  that  he  read  the  deed  to  Mr.  Jones,  and 
while  they  were  talking  upon  the  subject  Lodowick  Alford 
came  in,  and  he  said  that  Mr.  Alford  would  witness  it,  to 
which  the  witness  assented  ;  that  the  old  man  explained  to 
Alford  what  he  was  about  to  do,  to  give  some  property  to 
bis  son  who  had  worked  very  hard  for  him  and  had  never 
received  any  thing;  said  that  be  had  made  a  will  some  time 
before,  and  Bryan  Langly  and  Richard  Jernagan  had  laugh- 
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June  1848  ed  and  tftlked  about  upsetting  it;  that  he  wished  his  son  to 
have  the  property,  and  they  might   pick  a  flaw  in  the  will ; 
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V  that  the  property  was  about  the  same  given  to  his  son  in  a 
will  made  in  December,  1826;  that  Arthur  was  his  only  son, 
and  had  made  nearly  all  the  property,  and  that  he  thought 
he  ought  to  do  more  for  Arthur  than  any  of  the  rest  of  his 
children  ;  that  the  witness  thereupon  read  over  the  deed  to 
hjni  again,  and^  thereupon,  he  made  his  mark  in  the  pre- 
sence of  witness  and  Alford,  who  then  attested  it  at  his  re- 
quest. Witness  left  the  deed  with  him  and  went  on  his 
journey.  No  other  persons  were  present  but  the  old  man 
himself  and  Alford.  On  the  next  day  but  one,  the  witness 
was  returning,  and  saw  the  old  man  and  his  son  in  the  pi- 
azza, when  one  of  them,  as  he  thfnks  the  son,  called  him, 
and  he  went  in.  After  being  seated  there  some  time,  the 
father  told  witness  that  he  had  given  his  son  his  deed,  and 
witness  asked  young  Arthur  how  be  liked  it,  to  which  the 
latter  answered  that  he  did  not  know,  for  he  could  not  read 
it ;  the  old  man  then  told  his  son  to  get  the  deed  and  let  the 
witness  read  it  to  him,  whereupon  young  Arthur  took  it  out 
of  his  breast  coat  pocket,  handed  it  to  witness,  and  witness 
read  it  to  him  once  or  twice  and  then  threw  it  on  the  table, 
and  the  old  man  pushed  it  towards  Arthur.  In  answer  to  a 
cross-interrogatory  he  adds,  that  he  thinks  young  Arthur 
then  took  it.  Witness,  both  then  and  before,  was  requested 
by  the  old  man  not  to  say  any  thing  about  it  while  he  lived, 
for  it  might  offdnd  the  rest  of  his  children  ;  said  further  that 
he  had  intended  to  reserve  a  life  estate  in  the  properly  by  the 
deed,  but  understood  that  it  would  not  stand  in  law.  <<  Ar- 
thur then  promised  to  let  him  keep  the  property  his  life-time, 
and  told  him  he  would  give  him  a  bond  to  that  eflect,  and  wit- 
ness left  them  and  saw  no  more  of  the  deed  until  after  it 
was  proved."  The  defendant  has  also  examined  Isaac  Wise, 
who  deposes,  that,  in  the  year  1827,  old  Arthur  Jones  told 
the  witness  that  he  had  made  a  deed  of  gift  to  his  son  Ar- 
thur for  the  Fellows  place  and  several  negroes,  (of  which 
be  remembers  Shepard  and  Esther,)  but  that  the  old  man 
was  to  have  the  use  during  his  life ;  that  Arthur  Clones,  the 


SUPREME  COURT  OP  NORTH  CAROLINA.  37 

son,  has  often  told  him  that  he  had  a  deed  of  gift  for  the  Jnn«  184> 
Fellows  plantation  and  a  part  of  the  negroes,  and  further  g„,^"* 
told  witness  that  at  one  time  he  thought  the  old  man  had  v 
destroyed  the  deed,  but  that  he  a(ter\tards  found  it,  put  it  in  ^^"'^^^ 
a  handkerchief  and  carried  it  tied  to  his  back  for  several 
months.  When  cross-examined,  the  witness  says,  when  he 
bad  the  conversation  with  the  old  man,  young  Arthur  lived  , 
a  part  of  the  year  with  Mr.  Raiford,  and  a  part  with  James 
Rhodes  ;  and  on  being  asked  whether  he  had  never  told  a- 
vy  person  that  Arthur  Jones,  Junior,  had  often  bean  at  him 
to  become  a  witness,  and  that  he  had  said  he  knew  nothing 
about  the  affairs,  he  replies  that  if  be  ever  did  he  does  not 
now  recollect  it.  On  the  part  of  the  plaintiff  has  been  ex- 
amined San^pson  Lane,  whose  testimony  in  relation  to  the 
fact  of  the  execution  of  the  deed  is  very  much  at  variance 
with  that  of  the  principal  witness  of  the  defendant.  This 
witness  testifies,  that  at  the  Spring  Term,  1830,  of  Greene 
Superior  Court,  which  court  must  have  taken  place  very 
soon  after  the  death  of  Arthur  Jon^s,  the  elder,  Calvin  Coor 
asked  the  witness  what  he  thought  of  Arthur  Jonps's 
(youni;  Arthur's)  deed;  to  which  the  defendant  said  he  could 
not  answer  unless  he  knew  one  thing,  and  even  then  he 
might  not  be  lawyer  enough  to  anfwer;  Coor  asked  what 
that  was,  and  witness  said  it  was  the  delivery  of  the  deed 
from  old  Arthur  to  young  Arthur;  Coor  then  said  he  wrote 
the  deed  at  his  own  home,  and  going  to  his  aunt  Jones's  he 
took  the  deed  in  his  pocket,  and  when  he  got  opposite  the 
old  man's  house  he  alighted  and  said,  uncle  Arthur  I  have 
brought  the  deed,  and  that  old  Arthur  suid  to  him,  Calvin, 
read  it;  that  the  old  man  said  to  him,  Calvin,  I  cant  sign  it, 
it  gives  too  much,  it  gives  most  half  of  what  I've  got:  that 
Calvin  then  told  him  that  he  wrote  it  agreeably  to  instruc- 
tions; that  the  old  man  then  said  to  him,  Calvin,  read  it 
slow ;  that  he  then  read  it  a  secotid  time,  and  the  old  man 
made  the  same  reply,  I  cannot  sign  such  a  deed  ;  that  at 
that  time  Lodowick  Alford  passing  by,  he  said  to  the  old 
man,  yonder  is  Alford  i  that  the  old  man  said  tell  him  to 
•top  and  come  in^  and  that  Alford  came  into  the  piazza; 
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June  X843  that  then  himself  or  old  Arthur  said,  here  was  a  deed,  and 
g^^^^^lhe  old  man  was  unwilling  to  sign  it;  that  Alford  asked  to 
▼  have  the  deed  read  ;  that  after  it  was  read,  the  old  man  said 
Jones,  njj^  jj^^  name  of  God  I  can't  sign  il.  it  gives  too  much  ;" 
that  Alford  then  said,  Uncle  Arthur,  you  know  young  Ar- 
thur has  done  a  good  deal  for  you,  you  might  as  well  sign  it ; 
that  the  old  man  said  it  was  too  much ;  that  Alford  then  ob« 
served  to  the  old  man,  you  can  keep  the  deed,  and  if  you 
think  proper  you  can  destroy  it  and  make  another  at  any 
otiier  time ;  and  that,  upon  that  statement,  the  old  man  sign- 
ed it ;  that  Coor  further  told  this  witness  that  no  one  was 
present  but  old  Arthur,  Alford  and  himself,  and  that  after 
the  old  man  had  signed  the  writing,  he,  Coor,  "folded  it  up 
and  gave  it  to  the  old  man,  and  that  he,  Coor,  nev^rsaw  the 
deed  more  till  it  was  brought  into  court  and  acknowledged," 
and  that  from  conversations,  which  occurred  afterwards,  he 
thought  the  deed  was  destroyed  ;  that  the  witness  said  to 
Coor  he  thought  delivery  was  necessary,  and  Coor  replied 
that  delivery  was  never  made  in  his  presence.  It  is  further 
testified  by  a  number  of  witnesses,  who  concur  in  the  same 
account,  that  on  the  week  before  this  conversation  with  the 
preceding  witness,  which  was  that  of  Wayne  Superior  Court, 
the  trustees  of  Arthur  Jones  had  become  alarmed  at  a  report, 
that  young  Arthur  was  about  to  run  awoy  the  negroes,  and 
applied  to  a  gentleman  oi  the  bar  for  advice;  that  this  gen- 
tleman enquired  if  Jones  or  any  confidential  friend  of  his 
were  at  court ;  and,  on  being  informed  that  C^alvin  Coor  was 
there,  he  was  sent  for  and  enquiry  was  made  of  him  respect- 
ing the  deed  of  gift  under  which  Jones  set  up  title,  and 
Coor  was  asked  whether  he  could  prove  the  deed,  and  he 
declared  that  "he  could  not  prove  the  deed,"  "he  could  not 
prove  the  delivery."  William  Thompson  testifies  that,  a- 
bout  the  time  that  he,  as  sheriff,  served  the  writs  in  the  sev- 
eral suits  brought  on  account  of  these  negroes,  which  must 
have  been  early  in  1831,  he  and  Calvin  Coor  were  convers- 
ing together  on  the  subject  of  the  great  costs  which  would 
attend  such  a  litigation,  and  this  witness  remarked  that  he 
understood  that  he  (Coor)  was  to  be  a  witness  in  the  case, 
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to  which  the  latter  replied,  "  yes,  he  should  be  a  tvitness  on  J""*  1843, 
both  sides  ;  that  Arthur  would  havo  him  a  witness  to  prove  g^^g^" 
the  execution  of  his  deed,  and  the  heirs  would  have  him  a  ^ 
witness  to  prove  that  it  was  not  delivered  ;"  and  in  answer  ^^^^' 
to  a  question  from  witness,  what  he  thought  would  be  tiie 
issue  of  the  suits,  Coor  replied,  "  inasmuch  as  Arthur  will 
not  be  able  to  prove  the  delivery  of  his  deed^  I  should  think 
his  case  doubtful."  William  Turletan,  a  witness  for  the 
plainriflT,  testifies  that  he  was  living  with  Arthur  Jones,  Sen.i 
when  the  deed  of  gift  was  said  to  have  been  made,  but  nev- 
er, while  there,  knew  or  heard  that  there  was  such  a  deed. 
He  states  that  young  Arthur  Jones,  since  his  father's  death, 
had  insisted  on  his  going  to  court  to  prove  the  delivery  of 
the  deed,  and  in  the  course  of  the  conversation  on  this  sub- 
jcct,  informed  the  witness  that  Calvin  Coor  had  said,  that 
the  witness  need  not  be  afraid  to  go,  for  he  was  present  with 
the  witness  when  the  deed  was  delivered  ;  that  witness  told 
Jones  he  had  never  seen  the  deed,  and  would  not  go;  thati 
a  few  days  afterwards,  witness  saw  Coor,  and  told  him  what 
Jones  had  said  about  his  being  present  with  the  witness 
when  the  deed  was  delivered,  and  Coor  said,  *<  Arthur  had 
told  him  a  lie,  for  that  he,  Coor^  never  saw  it  delivered  him- 
self.^ 

William  K.  Lane  testifies,  that,  in  the  latter  part  of  the 
year  \8*3i),  he  heard  Isaac  Wise  state  in  a  conversation  be- 
tween them,  respecting  the  deed  from  Arthur  Jones,  deceas- 
ed, to  his  son,  that  Arthur  (the  son)  wished  hini  to  be  a 
witness,  and  had  asked  him  if  he  did  not  know  something 
about  the  matter,  upon  which  he  told  Jones  that  he  did  not 
know  any  thing  about  it,  and  Wise  then  added,  with  an  oath, 
that  he  would  never  swear  to  any  thing  respecting  it.  There 
is  some  other  testimony,  but  less  pointed  on  tfie  side  of  the 
plaintiff,  which  is  also  relied  on  to  contradict  or  discredit 
the  testimony,  by  which  the  complete  execution  of  the  deed 
of  gift  is  endeavored  to  be  established.  But  we  deem  it  un- 
necessary to  mention  it  minutely,  for,  whatever  conclusion 
upon  the  proofs  we  might  feel  it  our  duty  to  pronounce,  we 
do  not  regard  this  disputed  fact  as  oue  now  to  be  determia- 
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June  1843.  ed  upon  the  proors.   The  fact  of  the  execution  of  this  instru- 

Sasser"""^®"'  ®^  ^  deerf,  and  of  its  execution  as  such  previously  to 

V        the  deed  of  the  15th  August  1829,   was  directly  put  in  is- 

Jonea.    g^^^  between  these  parties  inrthw  suit  at  law.     The   verdict 

of  the  jury  upon  that  issue  and  the  judgment  of  the  Court 

thereon  have  established  that  fact,  and  nothing:  has   beea 

shewn  which  would  authorise  this  Court  to  retry   it.    We 

hold,  therefore,  that  the  deed  of  gift  was  delivered  prior  to 

the  execution  of  the  deed   of  trust  of  the  15th   of  Augustf 

1S29.  The  recapitulatiQU,  however,  which  has  been  made  of 

the  evidence  directly  bearing  upon  the  point,  will  be  found 

not  without  its  use  in  considering  other  matters,  which   we 

are  obliged  to  decide. 

The  next  part  of  the  transactions  to  which  our  attention 
is  directed,  is  to  the  execution  of  the  deeds  of  the  11th  and 
15th  August,  1829;  of  tlie  circumstances  attending  the  exe- 
cution of  these  instruments,  their  object,  purpose,  and  effect. 
The  factum  of  execution  is  not  disputed,  but  the  defendant's 
answer  has  set  up  specific  allegations,  wherefore  he  ought 
not  to  be  bound  thereby.  He  alleges  that  he  was  mduced  to 
execute,  as  a  party,  the  first  of  these  deeds,  and  to  yield  a 
passive  assent  to  the  execution  of  the  other,  by  persons  pro- 
fessing to  act  as  trustees  for  him,  because  of  assurances  from 
his  father,  in  which  he  confided,  that  the  purpose  of  the  inr 
struments  was  merely  to  make  a  temporary  arrangement  ia 
regard  to  the  property  so  long  as  his  father  should  live,  and 
that  they  were  not  intended  to  impair  and  should  not  impair 
his  vested  rights  under  the  deed  of  {^ifl;  and  further,  that  he 
gave  notice  to  one  of  the  trustees  at  the  time  of  his  claim  to 
the  property.  Here  again  this  defence  rests  on  the  testimo- 
ny of  Calvin  Coor,  which  is  in  these  words:  '<on  the  11th 
of  August,  1829,  old  Arthur  Jones  sent  for  me  in  the  morn- 
ing,! went,  he  stated  to  me  what  he  wanted,  he,  said  Arthur 
was  not  willing  to  come  and  live  with  him,  and  that  he 
could  not  attend  to  his  business  and  was  going  to  loan  his 
property  to  his  children  for  one  year,  perhaps  by  that  time  he 
should  be  able  to  attend  to  his  business  himself,  and  wished 
me  if  1  satv  that  he  was  going  to  do  any  thing  that  I  thought 
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vroD^  to  tell  him  of  it,  the  committee,  as  I  think  they  are  Jon«  1843. 
called  in  the  loan,  were  all  there;  John  Wright,  I  think,  was    g^^^  "" 
writing  the  loan  out  of  doors  in  the  yard;  I  went  into  the       ▼ 
house  to  the  old  man   and   was  sitting  talking  with  him ;      ^^ 
young  Arthur  came  in  and  said,  <<  Father,  I  am  unlearnedt 
and  so  are  you,  and  I  fear  this  business  will  have  an  eflect 
on  fny  right."     He  said,  "  nO;  it  should  or  would  not,  that 
it  was  to  prevent  the  property  being  taken  to  pay  Richard 
Jemagan  and  Bryan  Langly's  debts.      Arthur  then  stated 
io  public,  that  be  had  a  right  for  a  part  of  the  property,  and 
that  some  of  them  were  not  getting  so  rich  as  they  expected, 
some  of  them  told  him  if  he  had  a  right  to  shew  it,  he  said 
it  was  time  enough  to  do  that  yet  or  that  be  would  do  it  at 
a  proper  time,  I  then  witnessed  the  loan,  I  went  home." 
Now  it  seems  scarcely  possible  to  doubt,  from  the  manner  in 
which   these   occurrences   are  related  by  the   witness,  in 
connexion  with  the  transaction  respecting  the  execution  of 
the  deed  of  gift  of  the  6th  of  April,  1827,  that  he  means  to 
represent  that  the  impression,  made  on  bis  mind  by  the  an- 
swer of  the  father  to  his  son's  expressions  of  fear  respecting 
the  operation  of  the  acts  about  to  be  done  upon  his  rightf 
was  that  the  father  thereby  assured  the  son  that  they  should 
not  prejudice  "his  right''  under  that  deed;  and  this  we  are 
obliged  to  say  is  the  impression,  which  the  testimony  of  the 
witness  obviously  conveys  to  all  who  read  it.    Yet,  nothing 
is  more  certain,  if  faith  can  be  put  in  testimony,  than  that 
at  this  time,  young  Arthur  Jones  knew,  and  Coor  knew, 
that  the  old  man  believed,  beyond  doubt,  that  the  deed  of  the 
5th  of  April  had  been  destroyed.      Brittain  Hood  testifies, 
that,  at  the  May  term,  1830^  of  Wayne  County  Court,  (which 
was  after  the  death  of  his  father)  Arthur  Jones  asked  the 
witness  bis  opinion  about  the  deed,  when  the  witness  told  him 
that  be  had  heard  that  the  deed  was  destroyed,  or  that  the 
old  map   believed   it  was  destroyed,  when  Jones  told  him 
that  his  father  did  think  the  deed  was  burnt;  that  his 
father,  on  one   occasion  previous  to  the  acknowledgment 
of  the  deed,  asked  him  to  hand  him  the  deed  from  among 
lus  (old  Arthur's)  papers,  and  that  he  handed  from  among 
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Jim«  1849. bis  father's  papers  a  stud  horse  list  of  mares  purposely,  in- 
^^g^"  slead  of  the  deed  of  gift  ;  his  father  took  the  paper,  threw  it 
V  into  the  fire  and  destroyed  it,  believing  it  to  be  the  deed  ot 
joDffc  ^11*^ .  ^^^  ^^^^  i^g  (young  Arthur)  at  the  same  time  took  the 
deed  from  his  tather's  papers  without  his  father's  knowl- 
edge, and  kept  it,  and  that  when  his  father  executed  the 
deeds  of  the  11th  and  i5th  of  August,  1829,  his  father 
was  under  the  belief  that  the  deed  of  gift  was  destroyed  ; 
and  that  he  never  let  his  father  know  he  was  in  possession 
of  said  deed,  until  a  short  tkne  before  the  preceding  term, 
when  his  father  acknowledged  it  in  court.  Micajah  Cox 
testifies,  that^en  the  day  after  the  deed  of  gift  was  acknowledg- 
ed in  Court, younff  Arthur  Jones  shewed  it  to  him,  and  upon 
the  witness  expressing  bis  indignation  that  the  old  man  had 
not  apprised  the  trustees  of  the  fact  of  such  a  deed,  while 
they  were  aiding  in  the  arrangement  about  his  property, 
young  Arthur  told  him  not  to  blame  his  father,  for  his  fath- 
er did  not  know  that  he  had  the  deed.  On  a  subsequent  oc- 
casion, this  witness  declares,  that  Arthur  told  him  that  the 
old  man  thought  he  had  burnt  the  deed  of  gift,  but  instead 
thereof  had  burned  a  stud  horse  paper,  and  that  "  he  (the 
sou)  had  taken  care  of  the  deed."  The  witness,  Calvin 
Coor,  in  answer  to  a  cross  interrogatory  on  the  part  of  the 
plaintiff,  whether  he  ever  heard  the  old  man  say  the  deed  of 
gift  was  destroyed,  and,  if  so,  whether  he  heard  him  say  so 
before  the  execution  of  the  deeds  of  the  11th  and  15th  Au- 
gust, answers  « that  he  did  hear  the  old  man  say  he  thought 
it  was  destioyed'  before  the  loan  and  deed  of  trust  of  the  11th 
and  15th  August,  1*829,  but  some  time  after  the  signing  of 
the  deed  of  gift."  Micajah  Cox  testifies  further,  that,  after 
seeing  the  deed  of  gift,  which  was  shewn  to  him,  as  before 
stated,  by  young  Arthur,  and  noticing  that  Calvin  Coor  was 
one  of  the  attesting  witnesses  thereto,  he  complained  to 
Coor  of  his  uncandid  conduct  in  not  making  the  fact  of 
this  deed  known  when  the  transactions  of  the  11th  and  15th 
August,  1829,  took  place,  when  Coor  told  him  that  he  did 
not  then  know  that  Arthur  had  this  deed.  The  same 
witness  deposes,  that  the  old  man  made  a  will  in  Jnne 
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or  July,  1889,  in  the  presence  of  his  son  Arthur;  that  by^o««  ^^u 
this  will  be  gave  his  son  property»  eqnal  in  vahie  to  about  a' 


third  of  that  contained  in  the  deed  of  gift,  and  a  part  of  it  ▼ 
some  of  the  negroes  contained  in  it ;  that  this  witness  was  ^^"•^ 
entnisted  with  the  keeping  of  this  will;  and  that,  shortly  be- 
fore the  division  noade  in  August  following,  he  re-delivered 
Ihe  will  to  the  old  man  who  destroyed  it.  It  is  proved  by 
several  witnesses,  particularly  by  John  Kennedy  and  Samp- 
son Lane,  that  in  consequence  of  vague  threats  uttered  by 
young  Arthur  Jones,  on  the  evening  of  the  11th  of  August, 
After  the  deed  of  that  date  was  executed  and  the  division 
made,  that  he  would  play  the  mischief  with  the  estate  after 
the  old  man's  death,  he  was  asked  if  he  had  any  nght  to 
any  part  ot  the  estate,  and,  if  he  had,  was  requested  to  pro- 
duce it,  and  he  answered,  surely  he  would  do  so  at  another 
time  or  at  a  fit  time,  or  it  was  time  enough  yet ;  that  some 
suspicions  being  thus  excited,  that  perhaps  he  had  a  con- 
cealed deed  of  some  sort,  these  suspicions  were  communi- 
cated to  the  old  man,  who  positively  denied  that  he  had 
any  deed,  asseverating  '<  in  the  name  of  Ood  if  there  ever 
was  one,  there  is  none  now,  it  has  been  destroyed  long 
ago,  and  if  he  has  one  it  is  a  forgery."  John  Kenne- 
dy testifies  particularly,  that  on  the  15th  August  1829, 
the  day  when  the  second  deed  was  executed,  Arthur 
Jones,  the  elder,  spoke  to  William  Baiford  of  the  threats 
so  thrown  out  by  his  son  on  the  day  of  the  11th,  and  speci- 
ally enjoined  it  upon  Raiford  to  require  of  his  son  to  surren- 
der any  paper,  which  he  might  have  affecting  the  title  to  the 
property,  and,  if  he  refused,  to  file  a  bill  against  him.  Be- 
sides, Calvin  Coor  was,  according  to  his  own  account,  par* 
ticularly  relied  on  by  the  old  man  to  apprize  him,  if  he  were 
about  to  do  any  thing  wrong  in  the  matters  then  to  be  trans- 
acted. He,  at  least,  was  perfectly  aware  that  the  instru- 
ments about  to  be  executed  did  profess,  not  only  to  dispose 
of  all  the  property  in  the  old  man's  possession  during  his 
life,  but  provided  for  an  equal  division  of  it  after  his  death. 
He  knew,  if  the.deed  of  the  4th  of  April,  1829,  was  in  exis- 
imce,  that  these  instruments  were  absolutely  repugnan 
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Joo«  1843  thereto,  and  it  would  have  been  in  bim  an  act  of  the  gross* 
"""^  est  perfidy  to  his  trusting  friend,  as  weU  as  of  injustice  to  all 

T  the  parties  concerned,  not  to  suggest  this  repugnance,  not  to 
Jonai.  prevent  this  wrong,  instead  of  concurring  therein  by  attes- 
ting these  instruments.  We  have  no  hesitation,  therefore,  in 
pronouncing,  that,  if,  in  the  private  conversation  to  which 
the  witness  Coor  deposes,  the  words  were  used  to  which  he 
deposes,  they  were  intended  by  old  Arthur  Jones,  and  this 
was  known  to  young  Arthur  and  the  witness  Coor,  to  refer, 
not  to  tiie  right  under  the  deed  of  gift,  believed  by  him  to  be 
destroyed,  but  to  some  other  claim  or  right.  Possibly  for 
this  purpose  they  may  have  been  spoken,  and,  if  so,  proba- 
bly the  reference  was  to  a  claim  for  a  horse  and  part  of  the 
stock,  which  it  is  admitted  on  all  hands  was  afterwards  al* 
lowed  by  the  old  man,  the  trustees  and  the  persons  benefi- 
cially interested.  The  court  is  also  well  satisfied,  that  no 
notice  was  given,  either  publicly  or  privately,  by  Arthur 
Jones,  Jun.,  to  the  parties  or  any  of  them,  of  a  claim 
to  the  property  under  his  deed  of  gift,  or  under  any  o- 
ther  deed  which  can  exempt  him  from  the  obligations 
fairly  imposed  upon  him  by  his  concurrence  in  the 
transactions  of  the  1 1th  and  16th  of  August,  18S9.  The 
excuse  alleged  for  not  giving  notice  of  the  deed  of  gift,  is, 
we  are  compelled  to  say,  untrue.  Notice  of  it  was  not  for« 
borne,  because  his  father  wished  that  its  existence  should  be 
kept  a  secret  from  the  other  members  of  the  family,  but  be- 
cause he  knew  that  his  father  believed  it  no  longer  in  exis- 
tence, and  he  wished  his  father  not  to  be  undeceived.  In* 
deed,  it  may  be  remarked,  that,  according  to  the  statement 
given  in  the  answer  of  the  circumstances  attending  the  exe- 
cution of  this  deed,  all  the  pretences  assigned  for  delaying  its 
registration  and  withholding  the  knowledge  of  it,  except 
from  a  few  trusted  and  trustworthy  friends,  seem  to  be  very 
flimsy.  The  great  end,  it  seems,  of  this  mysterious  deport- 
ment, was  to  provide  that  no  one  of  those  interested  in  the 
disposition  of  the  old  man's  fortune  should  perchance  bear 
of  the  transaction,  lest  they  might  be  offended  thereat ;  and 
yet,  according  to  the  defendant's  statement,  derived  indeed 
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from  inforination,  but  from  information  which  he  believes  to  June  1843 
be  true,  one  of  these  very  persons,  Polly  Jernagan,  the  only ' 
child  of  the  old  man's  deceased  daughter,  and  the  present 
wife  of  the  plaintiff,^  was  present  in  propria  persona^  at 
the  very  transaction.  No  one,  on  examining  the  narra« 
five  in  the  deposition  of  Calvin  Coor  of  the  occurrences  at* 
tending  the  ezecntion  of  this  deed  and  the  statement  thereof 
10  the  answer,  can  avoid  being  struck  by  the  general  coin- 
cidence between  them.  It  is  such  as  to  leave  no  doubt,  but 
that  the  information,  on  which  the  statement  in  the  answer 
professes  to  be  founded,  was  sought  from  this  witness  with  great 
care,  and  meant  to  be  most  accurately  set  forth.  How  it 
happened,  that,  in  stating  this' information,  the  defendant 
should  misrepresent  it  in  regard  to  the  important  part  of 
Polly  Jemagan  being  present  with  the  witness  and  Alford, 
when  the  deed  was  read  over  Several  times,  signed  by  the 
donor  and  attested  by  the  witness  and  Alford,  or,  if  the  in- 
formation so  received  was  correctly  set  forth  in  the  answer, 
how  it  happened  that  the  witness  afterwards  discovered  that 
be  had  given  wrong  information,  and  that  no  one  was  pres- 
ent thereat  but  the  old  man,  Alford  and  himself,  is  not  ac- 
counted for,  aud  perhaps  cannot  be  fairly  accounted  for.  ft 
is  very  obvious,  however,  that  the  statement  in  the  deposi* 
tion  furnishes  a  more  suitable  or  at  all  events  a  mor  plausi- 
ble  case  for  secrecy,  than  that  which  was  made  in  the  an- 
swer. 

But  it  is  also  insisted  in  the  answer,  that  these  instru- 
ments did  not  conform  to  the  wishes  and  instructions  of  Ar- 
thur Jones,  Sen.,  who  intended  no  more  thereby  than  to 
make  a  loan  of  the  property  for  a  short  time,  and  provision 
that,  after  his  death,  the  shares  of  property  that  might  foil  to 
the  wives  of  Langly  and  Jernagan,  should  bo  secured  a- 
gaiost  the  creditors  of  their  husbands.  In  support  of  this 
allegation,  reliance  is  placed  on  the  testimony  of  Calvin 
Coor  and  John  Coor  Pender.  We  have  already  noticed  all 
of  the  deposition  of  the  former;  which  refers  to  the  transac- 
tions ot  the  11th  August,  from  which,  it  would  seem,  that 
be  went  off  immediately  after  the  execution  of  the  deed  of 
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June  1843.  that  date,  and  was  not  privy  to  any  arrangement  made  for 
"-^~^  another  meeting.  He  states,  that,  on  the  15ih  of  August, 
T  he  was  again  sent  for ;  and,  on  arriving  there  first,  had  a 
JoDM.  conversation  with  John  Wright,  who  shewed  him  the  form 
of  an  instrument  prepared  for  execution,  and  wished  him  to 
examine  it,  but  say  nothing  about  it  to  the  heirs ;  and  who 
stated,  as  a  reason  for  wishing  him  to  examine  it,  that  he 
knew  the  old  man  would  not  execute  it,  unless  it  was  ap- 
proved of  by  the  witness.  After  reading  it  once  or  twice, 
he  was  asked  by  Wright  what  be  thought  of  it,  and  answer* 
ed  that  if  he  were  the  old  man  .he  would  not  sign  it;  and 
Wright  replied,  if  Coor  .told  him  so  he  would  not.  The 
witness  then  went  into  the  house,  and,  at  the  old  man's  re* 
quest,  every  one  else  retired,  and  they  were  left  alone.  The 
witness  then  proceeds :  "  I  then  read  the  blank  deed  over  to 
him  once  or  twicoj  and  told  him  if  I  was  in  his  situation  I 
should  not  sign  it^  I  thought  it  was  too  binding  an  instru* 
mentfor  him ;  he  said  then  be  would  not  sign  it,  had  the 
trustees  called  in,  and  told  them  what  I  had  said  to  him,  and 
thnt  he  rould  not  sign  it.  John  Wright  and  William  Rai- 
ford,  I  think  it  was,  told  him  I  had  misconstrued  the  deed  of 
trust ;  that  the  object  of  it  was  to  secure  his  property  from 
paying  the  debts  of  Richard  Jernagan  and  Bryan  Langly  ; 
that  the  other  instrument,  they  doubted,  would  not  secure  it. 
Micnjah  Cox  said  it  was  nothing  to  him,. and  he  did  not  care 
whether  he  (Jones)  signed  it  or  not ;  but  the  old  man  said 
if  that  was  the  intention  of  it,  he  would  sign  it.  John 
Wright,  I  think  it  was,  drew  one  (that  is  a  deed)  from  the 
blank  copy,  and,  after  promising  the  old  man  he  should  have 
his  property  and  papers  any  time  when  called  for,  he  did 
sign  it,  and  myself  and  John  Coor  Pender  witnessed  it." 

Upon  this  part  of  the  deposition,  ft  may  not  be  irrelevant 
to  remark,  that  il  removes  all  doubt,  if  any  of  it  remained, 
that  this  witness  did  not  understand,  wliat  is  so  strongly  in- 
sinuated in  the  former  part  of  his  deposition,  that  Arthur 
Jones,  Sen.,  gave  any  assurance  to  his  son  that  he  should 
do  nothing  to  prejudice  his  song's  right  tinder  the  deed  of  A- 
pril,  1827.    Here  he  is  alone  with  the  old  man,  acting  as  a 
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ooofidential  counsellor.  He  has  read  once  or  twice — heJctmis^s 
reads  over  once  or  twice  more — the  form  of  the  instrument  "g^^^ 
about  to  be  executed,  and  sees  that  it  unequivocally  purports  ▼ 
to  make  a  disposition,  not  temporary  but  perpetual,  of  all  ^^"^ 
the  old  man's  property,  and  he  says  not  one  word  to  him  in 
relation  to  the  deed  of  gift  which  be  bad  made  to  his  son 
for  more  than  half  of  thai  property,  or  the  assurance  given 
to  his  son,  but  four  days  before,  that  nothing  should  be  done 
which  might  prejudice  the  right  under  that  gift.  It  is  ex- 
eeedittgly  to  be  regretted,  toa,  that,  instead  of  stating  his  ob- 
jection to  the  instrument  in  such  general  terms,  <*  he  thought 
it  too  binding  an  instrument  for  him ;"  the  witness  had  not 
entered  into  some  explanatiomr,  or  set  forth  his  objections 
more  in  detail ;  for,  as  the  deed  was  not  yet  written,  the, 
form  might  have  been  pursued  with  sueh  alterations  or  mod- 
ifications as  would  have  accomplished  all  that  was  desired, 
and  have  left  the  deed  not  too  binding  on  the  old  man.  But, 
be  this  as  it  may,  the  deposition  is  precise  in  charging,  that 
one  of  the  trustees  declared  the  object  of  the  deed  was  to  se- 
cure the  old  man's  property  from  bein?  taken  to  pay  Lnng-^ 
ly's  and  Jernagan's  debts,  and  that  Wright  promised  that 
the  old  man  should  have  hie  property  and-  papers  at  any 
time  when  called  for.  And  this  statement  is  corroborated 
in  some  degree  by  the  testimony  of  John  Coor  PenJer.— ^ 
This  witness,  after  proving  the  execution  of  the  deed  of  the 
lltb,  says,  that  when,  on  the  16th  of  August,  the  company 
was  called  in  after  the  private  confereuce  between  ^he  old 
man  and  the  witness  Coor,  the  oM  man  at  first  declared  ihac 
he  should  not  sign  the  deed,  and  said  "that  Calvin*  Cooi  had 
told  him  that  if  he  signed  the  deed  it  would  take  away  his 
right  to  the  property,  and  that  Wright  and  Raiford  then 
spoke  and  told  the  old  man,  that  Coor  had  misrepresented 
the  thing  to  him  and  that  it  would  not  take  his  right, 
sod  that  he  could,  if  he  should  be  dissatisfied,  have  his  prop- 
erty at  any  time."  And,  in  answer  to  an  interrogatory  wheth- 
er Wright  did  not  say  that  Langly  and  Jernagan  were  in  debt 
sod  the  deed  of  trust  would  prevent  the  property  from  being 
taken  to  pay  their  debts^  he  answers  that  he  did,  or  words 
to  that  effect. 
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June  1843  Qn  the  part  of  the  plaintiff  the  depositions  have  been  ta- 
~  J7"ken  of  each  and  every  of  the  trustees,  with  the  exception  of 
V  Raiford,  who  is  uufortunaiely  dead,  and  these  relate  nil  the 
Jooai.  transactions  connected  with  the  deeds  of  the  llth  and  15ih 
August,  1829,  in  such  a  manner  as  to  leave  no  reasonable 
doubt,  if  they  be  deserving  of  credit,  that  the  deeds  were 
prepared  with  an  anxious  attention  to  the  deliberately  form- 
ed wishes  of  the  old  man,  and  to  the  avowed  wishes  of  all 
the  persons  interested,  and  were  executed  under  no  xnisap* 
prehension  of  their  contents  or  of  their  operation.  It  would 
be  oppressively  tedious  to  follow  each  of  the  witnesses  ia 
his  narration,  and  it  will  be  sufficient  to  set  forth  the  sub* 
stance  of  what  they  state,  which  is  as  follows:  In  conse- 
quence of  previous  invitation  all  the  children  of  the  late 
Arthur  Jones,  and  a  number  of  his  neighbors,  met  at  his 
bouse  on  the  1  Ith  of  August,  1829,  to  make  a  division  of  his 
property.  This  had  been  requested  by  him  to  be  done,  be- 
cause, as  he  alleged,  he  was  confined  to  his  bed  and  not  able 
to  see  to  his  business.  When  they  were  all  assembled,  he 
told  his  children,  in  the  presence  of  his  neighbors,  what  was 
his  purpose  in  language  to  this  effect:  that  if  they  would  pay 
a  small  debt,  which  he  owed  to  Sanders  Smith,  and  main- 
tain  him  as  long  as  he  lived,  he  would  divide  his  property  e- 
qually  among  them,  by  lending  it  to  them  as  long  as  he  liv- 
ed, and  after  his  death  t»  be  equaUy  divided  among  them  by 
Sampson  Lane,  Micnjah  Cox,  John  Kennedy,  William  Rai- 
ford,  and  John  Wright.  This  proposition  was  acceded  to 
by  all  of  them.  The  old  man  named  over  every  one  of  his 
negroes,  alt  the  tracts^of  land,  the  several  crops,  and  the 
horses  and  mules,  as  afterwards  expressed  in  the  deed  of  that 
day.  The  persons  selected  among  the  neighbors  for  mak- 
ing the  several  allotments  went  over  the  fields  and  examined 
the  crops  and  then  proceeded  to  make  as  equal  a  division  as 
they  could,  in  which  they  were  particularly  aided  by  the 
old  man's  son  Arthur,  and  also  assisted  by  the  husbands  of 
the  daughters  and  grand  daughter;  and,  after  reserving  out 
of  the  negroes  Tiner,  Shepard,  Mason,  Lewis  and  Peggy, 
which  it  was  agreed  should  remain  with  the  old  man  to  take 
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care  of  him,  the  rest  were  put  into  lots,  and  the  children  and  Jai>«  ^s^^- 
grandchild  agreed  each  to  take  the  lot  that  might  be  drawn  g^^^^ 
to  hold  until  the  1st  of  January,.  1831,  at  which  time  they  ▼ 
were  to  be  surrendered  to  the  old  man,  if  living,  but,  if  not,  ^^^^ 
all  the  property  to  be  divided  equally  by  the  committee.  It 
was  afterwards  agreed,  upon  the  suggestion  of  Charlotte 
Smith,  who  wanted  a  lot  in  which  a  particular  negro  was 
contained,  that  they  would  agree  as  to  their  respective  allot* 
ments  without  an  actual  draw,  which  was  done.  The  deed 
oi  the  11th  August,  was  then  written  and  executed  by  the 
old  man,  his  son,  sons-in-la^  and  grand  son-in-law.  After 
this  wasdone,a  doubt  was  suggested  by  Kennedy  to  Raiford, 
whether  this  deed  was  sufficient  in  Jaw  to  transfer  the  title 
after  the  old  man's  death;  and  this  doubt  was  communicated 
to  old  Mr.  Jones,  who  expressed  a  strong  desire  to  have  the 
matter  done  effectually:  it  was  therefore  agreed  that  all  should 
meet  at  another  day,  the  division  of  the  stock  which  was 
not  yet  done  should  be  made;  and  Raiford  and  Wright  were 
enjoined  to  get  the  necessary  information,  so  that  a  perfect 
instrument  should  be  then  executed.  On  the  appointed 
day,  the  15th,  they  all  met  again;  the  deed  of  the  15th  of 
August  was  then  produced  by  Wright,  as  one  which,  accord- 
ing to  the  injunction  on  him  and  Raiford,  had  been  framed 
as  fitted  to  carry  into  effect  the  declared  intentions  of  all  con- 
cemed.  It  was  lead  several  times  to  the  old  man,  who  then 
requested  all  the  company  to  retire,  except  Calvin  Coor,  and 
when  they  were  readmitted,  the  old  man  said  that  Coor  had 
told  htm  the  deed  was  too  binding;  that  Raiford  and  Wright 
r«^presented  that  it  was  such  an  instrument  as  they  under- 
stood him  to  want;  the  property  was  all  for  his  benefit  as 
long  as  he  lived,  and  at  his  death  it  was  to  go  to  his  children; 
that  Cox  then  said  he  did  not  care  whether  the  old  man 
signed  it  or  not,  it  was  no  benefit  to  the  trustees,  but  for  his 
children  after  his  death,  which  he  (Cox)  understood  to  be 
what  he  wanted;  that  the  old  man  then  said,  *<that  is  what  I 
want,  Micajah,  and  I  will  sign  it,"  and  he  shortly  afterwards 
did  execute  it.  The  trustees  and  the  children  then  proceed- 
ed to  divide  the  stock,  when  Arthur  Jones,  the  son,  claimed 
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June  1843. apart  ns  being  his  own:  this  was  communicated  to  the  fa- 
~  ther,  who  directed  them  to  let  him  have  whatever  he  claimed 

▼  as  his,  whrch  was  done  accordingly.  After  all  was  done^ 
Joiies.  Aithnrexpresed  himself  perfectly  satisfied  therewith.  John 
Wright  particularly  declares,  that  one  object  of  the  deed  was 
to  secure  the  property,  so  long  as  the  old  man  lived,  from 
being  sold  for  the  debts  of  his  sons  in  law;  bnt  that  the  old 
man  expressly  declared  that  if,  after  his  death,  they  chose  to 
spend  it,  let  them  do  it  in  the  name  of  God.  He  declares 
that  the  deed  was  drawn  conformably  to  the  wishes  of  the 
old  man;  and,  if  any  thing  was  said  by  any  person  to  induce 
the  belief  in  him,  that  it  would  secure  the  proprrty  against 
the  debts  of  his  children  after  At«  death,  he  has  no  recollec- 
tion o(  it.  Arthur  Jones  and  all  the  others  took  the  respect* 
ive  shares  allotted  Ihem,  and  on  a  subsequent  dny  the  trus- 
tees also  divided  amongst  them  equally  a  considerable  sura 
of  money  belonging  to  tlie  old  man,  taking  their  accounta- 
ble receipts  therefor,  and  reserving  about  $100  for  his  imme* 
diate  use;  and  after  his  death,  they  hired  out  the  property  un- 
til the  1st  of  January,  1831,  when  they  made  a  final  divis- 
ion among  their  cesiuis  que  trusts.  It  is  hirther  proved  by 
James  Jones,  Edward  Sasser  pnd  Charles  Cogdell,  that  af- 
ter all  the  proceedings  which  took  place  on  the  Idth  of  Au- 
gust, 1829,  were  over,  Arthur  Jones,  the  younger,  express- 
ed his  entire  satisfiiction  therewith.  The  first  represents 
him  as  saying  that  his  father  had  done  what  he  wanted  him 
to  do;  the  second  repeats  the  same  expressions  in  substance, 
and  adds  that  young  Arthur  further  observed,  that  his  fath- 
er had  said  he  did  not  intend  to  give  Langly  or  his  wife  any 
thing,  for  that  Langly  would  spend  it;  but  he  was  glad  his 
father  had  given  her  a  fair  share,  for  she  had  worked  as  hard 
ns  any  of  the  rest,  and  if  Langly  did  spend  it,  Sally  had  no 
right  to  complain;  and  the  last  of  them  states  that  young 
Arthur  went  up  to  the  house  and  asked  his  father  if  he  was 
satisfied,  and,  being  answered  in  the  affirmative,  replied, 
"well  father,  if  you  are  satisfied,  I  am." 

It  is  alleged  in  the  answer,  that,  at  the  time  of  the  trans- 
actions of  August,  1829,  some  of  the  tmstees  were  creditors 
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of  Langly  and  Jernagan,  and  it  is  hinted  that  they  were  in-  Jum  i84a. 
duced  by  motives  of  interest  to  deceive  Arthur  Jones  the  el- 


der into  such  a  disposition  of  his  property  as  might  enable  v 
them  to  procure  satisfaction  of  these  debts.  But  no  proot  ''^*'^' 
has  been  oSered  of  this  allegation,  and  without  proof  we 
cannot  assume  it  to  be  true.  It  is  not  pretended  that  they 
have  not  honestly  and  faithfully  performed  every  trust 
which  was  reposed  in  them,  and  their  testimony  is  given  in 
a  spirit  of  candour  and  sincerity,  which  leaves  no  room  to 
isuspect  aiiy  purpose  to  deceive  or  mislead.  We  do  therefore 
give  full  credit  to  that  testimony.  It  is  manifest  that  they 
have  infinitely  better  opportunities  than  any  other  persons  of 
knowing  ihe  full  mind  of  old  Mr.  Jones,  in  relation  to  the' 
disposition  of  his  property  confided  to  their  legal  care,  and 
Che  expressed  wishes  of  all  the  parties  for  whom  they  un- 
dertook the  trusts.  And  it  would  be  extremely  dangerous 
to  the  security  of  property,  were  we  to  hesitate  a  moment  ia 
giving  effect  to  solemn  instruments,  deliberately  ezecutedi 
which  we  have  been  assured  by  those,  who  had  the  best 
means  of  knowing  and  who  are  worthy  of  all  reliance,  have 
been  carefully  and  advisedly  drawn  according  to  the  disclo- 
sed purposes  of  the  parties  thereto,  because  of  parts  of  cou« 
versations,  seemingly  not  consistent  therewith,  perhaps  mis- 
onderstood,  or  imperfectly  recollected  by  bystanders.  The 
deed  of  the  15th  August  declares  that,  during  the  life  of  the 
old  man,  the  lUle  of  the  property  designed  for  the  childrea 
shall  be  in  the  trustees,  permitting  them  to  Z^nd  aa  equal 
part  thereof  to  any  of  them  for  such  time  as  they  may  think 
proper.  This  provision  is  obviously  intended  to  secure 
this  property  from  being  liable  for  the  debts  of  the  childrea 
during  the  old  man's  life,  and  its  efiect  is,  that,  while  it  de- 
clares the  title  or  legal  estate  to  be  in  the  trustees,  it  leaves 
in  the  donor  the  beneficial  ownership  (subject  to  these  loans) 
of  all  the  property  during  his  life.  There  is  also  an  express 
condition,  that,  on  failure  of  the  trustees  acting  in  behalf  of 
the  children  to  perform  any  of  the  duties  enjoined,  the  in- 
strument shall  become  void.  These  were  the  provisions,  to 
which  the  trustees  referred  in  the  conversation  to  which  Mr, 
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Jam  184S  John  Ck>or  Pender  has  deposed,  and  we  have  not  a  suspi- 
g^^^    cion  that  ihey  misrepresented  in  any  way  the  character  of 

T  the  instrnment. 
ioDM.  1^  j^  ^^^^  j^  1^  considered,  what  are  the  obligations 
in  a  court  of  conscience  imposed  upon  the  younger 
Arthur  Jones,  in  relation  to  the  dispositions  of  property 
contained  in  these  deeds.  Notwithstanding  it  has  been  es- 
tablished that  the  deed  of  gift  of  April,  1827,  was  delivered 
before  the  transactions  of  August,  1829,  so  as  to  convey  to  the 
son  the  legal  estate  in  the  negroes  therein  contained,  there  is 
a  mysteiy  yet  hanging  over  that  instrument  which  it  is  nol 
easy  to  penetrate.  It  was  not  executed  at  the  time  it  bears 
date.  The  witness  Coor  proves  no  delivery  or  acknowledg- 
ment of  a  delivery,  and  the  singular  form  of  attestation  an- 
nexed shews  that  the  witnesses  subscribing  did  not  mean  to 
attest  the  exeatiion  of  it  The  instrument  contains  some 
gilts,  which  are  iestamentarff  in  their  character,  viz :  of  the 
83000  in  money,  and  sundry  barrels  of  com  to  be  paid  and 
delivered  by  the  executors  of  the  donor.  The  instrnment  is 
admitted  to  be  subject  to  a  condition  or  stipulation  not  ex* 
pressed  therein,  that  it  was  not  to  take  effect  in  possessionf 
until  after  the  death  of  the  donor.  No  one  knows  what 
passed  between  the  father  and  his  son,  when  the  former  first 
put  it  into  the  hands  of  the  latter.  But  one  thing  is  indis- 
putable, that  the  former  claimed  the  right  to  destroy  it  at 
any  time  while  he  lived,  and  the  latter,  if  he  did  not  direct- 
ly acknowledg3  that  right,  cheated  his  father  with  the  belief 
that  he  had  exercised  it,  and  with  the  assent  of  his  son.  It 
is  not  true,  therefore,  as  stated  in  the  answer  of  the  defen- 
dant, that  his  father  held  possession  of  the  property  mention- 
ed in  this  deed  of  April,  1827,  as  his  bailee ;  he  knew  that 
his  father  held  it,  and  claimed  to  hold  it,  as  his  own  property. 
With  a  full  knowldge  ot  the  understanding,  whatever  it  was, 
under  which  the  deed  was  delivered,  of  the  claim  of  his  fa- 
ther of  a  right  to  revoke  it,  of  the  trick  by  which  he  had  in- 
duced his  father  to  believe  that  it  was  destroyed  and  de- 
troyed  with  his  assent^  be  deliberately  and  advisedly  enters 
into  asoleom  contract,  under  his  hand  and  seal  with  bis  fa- 
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ther  and  the  olher  irembers  of  his  father's  family,  for  a  dis  Jnn«  >W3 
tribotion  of  all  the  father's  property,  including  that  which  g^^^^"" 
had  been  ^iven  by  the  deed  as  avowedly  a  pari  thereof ,  be-  ▼ 
tween  the  father,  hinaself  and  the  rest  of  the  family  during  ^^ 
his  father's  life,  thereby  obtaining  and  receiving  valuable  im« 
zoediate  interests  to  himself,  and  also  for  an  equal  division  of 
aU  the  property  between  himself  and  the  other  members  of 
the  family  after  his  father's  death.  He  then  had  in  his  pos- 
session the  deed  of  April,  1S27,  but  no  other  of  the  parties 
knew  or  believed  it  was  in  existence.  He  knew,  that,  if  he 
disclosed  that  fact,  the  contract  would  not  be  made,  he  would 
not  obtain  the  immediate  benefits  thereby  secured  to  him. 
and  he  had  reason  to  fear  that  he  aight  be  compelled  by  his 
father  to  surrender  the  deed,  and  therefore  he  conceals  the 
deed  ;  but,  as  a  cunning  contrivance  by  which,  while  he 
should  get  the  benefits  of  the  settlement,  he  might  be  enabled 
at  a  future  day  to  upturn  it  altogether,  threw  out  an  ambig- 
uous threat  that  "they  were  not  getting  as  rich  as  they 
expected."  He  \«as  bound  upon  every  principle  of  common 
honesty  and  fair  dealing,  if  he  meant  to  claim  under  the 
deed,  then  to  assert  that  claim  and  to  produce  the  deed.  If 
he  had  done  so  and  had  afterwards  entered  into  the  contract, 
had  actually  executed  one  of  the  deeds,  concurred  in  the 
execution  of  the  other,  resumed  the  property  allotted  to  him, 
and  finally  declared  his  entire  satisfaction  therewith,  un- 
doubtedly the  contract  would  have  been  upheld  in  Eqnity  as 
a  compromise  of  disputed  rights,  a  fair,  reasonable  arrange* 
tnent  made  for  value  and  providing  for  the  peace  and  harmo- 
ny of  the  family.  And  it  cannot,  we  think,  be  for  a  mo- 
ment adnoitted,  that  the  contract  is  less  binding  upon  him, 
because  of  this  his  fraud  and  deception. 

Holding,  as  we  do,  that  the  arrangement  made  by  the 
deeds  of  the  11th  and  15th  of  August,  1829,  is  one  which 
bound  the  conscience  of  the  original  defendant,  and  which 
a  Court  of  Equity  will  not  permit  him  to  contravene,  we 
think  it  clear  that  the  subsequent  acknowledgment  by  his 
father  of  the  said  deed  of  gift,  ia  no  manner  released  him 
from  the  force  of  that  obligation.    We  enter  not  into  a  con- 
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June  1843.  sideration  of  the  motives  which  induced  the  father,  when  he 
•~  unexpectedly  discovered  that  the  deed  of  gift  was  not  de- 

y  stroyed,  to  acknowledge  its  execution — except  to  say  that 
Jones,  there  is  no  evidence  on  the  one  side  of  undue  practices  on 
the  aged  man  to  seduce  him  into  such  an  acknowledgmeut| 
or  on  the  other  of  any  act,  omission  or  failure  of  duty 
on  the  part  of  the  trustees,  which,  according  to  the  terms 
of  the  deed  of  the  15th  of  August,  1829,  enabled  him  to 
make  it.  Thai  deed  was  efiectual  to  pass  the  property  to  the 
trustees  upon  the  trusts  therein  declared,  and  no  act,  unau- 
thorized thereby,  could  impair  its  effect. 

It  has  been  suggested  on  the  hearing  that  the  bill  was  de- 
fective, because  tlie  trustees  ought  to  have  been  made  par- 
ties thereto.  We  think  the  objection  unfounded.  They 
have  executed  all  their  trusts,  and  have  no  longer  any  inter- 
est or  concern  in  the  subject  matter  of  the  controversy. 

It  is  the  opinion  of  the  court  that  the  plaintiff  is  entitled 
to  restitution  of  whatever  he  has  lost  by  reason  of  the  re- 
covery at  law  against  him,  and  to  be  quieted  in  the  title  and 
possession  of  the  negro  claimed  by  him. 

Per  Curiam,  Decreed  accordingly. 


MELVIN  REDMAN  A,  AL.  vs.  JOHN  B.  GREBN  So  AL.   (a) 

Where  a  bond  has  been  given  on  the  setUement  of  an  account  and  the  obli- 
gor complains  of  errors  in  the  account  stated,  he  can  only  be  relieved  upon 
a  clear  exhibition  of  such  errors. 

If  the  defendant  denies  that  there  is  any  error,  as  far  as  he  knows,  and  avers 
that  the  stated  account  was  left  in  the  possession  of  the  plaintiff,  the  latter 
must  either  produce  the  account,  or  prove  ito  loss,  its  contents,  and  the  er- 
rors complained  of. 

This  cause,  at  Spring  Term,  1843,  of  Iredell  Court  of 


(AV/e  «).    The  opinion  of  this  ctuw  was  deUv«rad  at  Juno  Tona,  1943. 
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Equity,  having  been  set  forbearing,  was  removed  on  the  Jon®^  843. 
affidavit  of  the  defendants  to  the  Supreme  Court.  "r^^T" 

It  appeared  from  the  bill,  that  in  May,  1837,  the  plaintiffi  v 
Melvin,  and  the  defendants  entered  into  partnership  in  a  ^'^"' 
small  country  store  ;  and,  after  carrying  on  the  trade  for  a- 
bout  seven  months,  they  dissolved  by  the  defendants  selhng 
out  to  the  said  plaintiff,  who  was  to  take  the  debts  at  their 
Dominal  amount,  the  stock  of  goods  on  hand  at  cost  and  in- 
surance, and  some  goods  the  defendant  had  at  another  store ; 
aod  for  the  sum  that  might  be  found  due  to  the  defendants 
for  their  stock  and  advances  to  the  f  rm,  and  their  share  of 
the  profits  and  other  things,  the  plaintiff,  Melvin,  was  to 
give  his  bond  to  the  other  party.  On  the  14lh  of  December, 
1837^  the  parties  came  to  a  settlement  w  the  premises,  upon 
which  the  sum  of  $1,203  05  appeared  to  be  due  from  the 
said  plaintiff;  and  he  gave  his  bond  with  the  other  plniniiff 
as  surety  therefor.  The  accounts  between  the  parties,  on 
which  the  settlement  was  made,  were  slated  by  the  defend- 
aots,  who  were  supposed  to  be  the  more  competent  account- 
ants ;  and  they  were  not  particularly  examined  and  com|)ar- 
ed  with  the  books  by  the  plaintiff,  Melvin,  as  alleged  in  the 
bill.  A  few  days  afterwards,  the  defendants  informed  the 
said  plamtiff,  that  they  had  discovered  errors  in  the  accounts 
before  slated  by  theno,  which  were  in  their  (the  defendants') 
favor,  and  offered  to  correct  them.  What  these  errors  were, 
is  not  stated  in  the  pleadings.  But  the  parties  proceeded  to 
make  the  corrections  ;  and  by  the  second  settlement  the  sum 
due  to  the  defendants  was  reduced  to  $783  59;  upon  which 
the  former  bond  was  cancelled  and  a  new  one  given  for  the 
latter  sum.  At  that  time  all  the  books  and  papers  of  the 
firoaaud  the  accounts  stated  between  the  parties,  on  which 
the  plaintiff's  bonds  were  founded,  were  delivered  to  the 
plaintiff,  &lelvin.  The  defendants  afterwards  instituted  an 
action  on  the  bond  and  recovered  judgment ;  and  then,  in 
November,  1840,  the  plaintiffs  filed  this  bill,  and  therein  ask 
relief,  on  the  ground  that  the  settlement  was  erroneous,  and 
that  the  sum,  to  which  the  defendants  were  entitled,  was  not 
as  large  as  that  for  which  the  bond  was  given.    For  the  pur* 
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Jane  184«.  pose  of  establishing  that  fact,  the  bill  alleges,  that  the  plain- 

"~ tiff,  Melvin,  was  not  skilled  in  accounts,  and  adopted  the 

T^  statements  of  the  defendants  without  understanding  them  ; 
Green,  jj^  jj,^j  ^^  y^^^}^  since  caused  a  statement  to  be  made  from 
the  books  by  competent  persons,  whereby  the  shares  of  each 
partner,  for  capital  and  other  advances,  interest  and  profits, 
have  been  duly  ascertained,  and  whereby  the  whole  sum 
truly  due  from  the  said  plaintif!  to  the  defendants  appears  to 
have  been  only  $381  52,  instead  of  $783  59.  The  bill 
then  sets  forth  a  statement  of  the  effects  of  the  firm  at  the 
dissolution,  and  of  the  accounts  of  the  respective  partners 
with  it,  as  standing  in  their  books  ;  from  which  that  bal- 
ance of  $381  52  is  the  result;  and  it  stales  that  the  plain- 
tiff, Melvin,  had  applied  to  the  defendants  to  open  the  ac- 
counts and  correct  them,  and  that  the  latter  had  refused  — 
The  bill  further  states,  that  the  plaintiffs  are  unable  to  point 
out  positively  in  what  manner  the  error  arose,  or  in  what 
item  or  items  it  consisted  ;  but  it  alleges  that  the  defendants 
were  indebted  to  the  firm  in  the  sum  of  $478  12 ;  of  which 
$85  were  lor  merchandize  and  appeared  in  the  books  among 
the  general  accounts,  and  $393  12  were  charged  in  a  mem- 
orandum in  the  cash  book,  which  latter  sum  the  plaintiffs 
are  convinced  was  omitted  to  be  charged  to  the  defendants 
in  the  account  settled,  and,  with  some  other  small  mistakes, 
made  an  error  to  the  amount  of  $402  07.  The  bill  ihea 
seeks  a  discovery  from  the  defendants  of  the  items  compos- 
ing the  account  stated,  and  whether  they  did  not  omit  to 
chargethemselves  with  $478  12,  or  $393  12,  or  some  other 
sum,  with  which  they  ought  to  have  been  charged,  and  what 
sum  ;  and,  also,  whether  they  did  not  make  improper  char- 
ges against  rhe  plaintiff,  Melvin,  and  what  they  were.  And 
against  the  sum  of  $402  07,  the  bill  prays  an  injunction 
and  relief. 

The  answer  admits  the  settlements,  and  that  they  were 
founded  on  accounts  made  out  by  the  defendants  ;  that  there 
were  errors  in  the  first,  but  that  they  were  discovered  and 
corrected  on  the  19th  of  of  December,  1837,  when  the  se- 
cond bond  was  giveu.    The  answer  states  that  there  were 
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▼ariotts  other  dealings  between  the  partiea,  and  particularly  J«m  184S 

forgoods  furnished  from  another  store;  that  the  defendants "TT 

cannot  recollect  the  items  composing  the  accounfs,  as  Jtated       "*" 
by  them ;  but  that  they  were  drawn  out  at  length,  and  con-   ^^**"^ 
nectedly  and  minutely  set  forth  all  the  dealings  between  the 
parties  in  partnership  and  otherwise;  and  that  the  same,  as 
the  defendants  believed  and  still  believe,  contained  a  full, 
fair  and  just  account  between  the  parties,  and  was  at  the 
time  delivered  to  the  plaintiflF,  Melvin,  and  no  copy  kept  by 
the  defendants.     And  the  defendants  insist  on  the  same  as 
binding  and  conclusive,  unless  some  error  be  shewn  therein. 
The  answer  denies  that  the  defendants  refused  to  re-examine 
the  accounts ;  but,  on  the  contrary,  it  states,  that,  when  the 
plaintiff,  Melvin,  sometime  after  the  settlement,  suggested 
that  there  was  an  error,  the  defendants  offered,  if  the  said 
plaintiff  would  produce  the  settlement  and  point  out  any  er- 
ror in  it,  either  of  omission  or  false  chargre,  that  they  would 
correct  it ;  but  the  said  plaintiff  declined  or  omitted  to  shew 
the  accounts,  and  said  they  were  lost.    And  they  submit  now 
to  correct  any  error  that  can  be  established  in  their  settlement. 
A  witness,  examined  for  the  plaintiffs,  states  that  he  had 
been  a  clerk  in  the  store,  and  was  present  when  the  settle- 
ment of  the  14th  of  December  was  made.      He  is  unable  to 
state  the  contents  of  the  account  then  stated  between  the 
parties;  but  bethinks  that  the  account  against  the  defend- 
ants in  the  cash  book  of  about  $393  12,  as  stated  in  the 
bill,  was  not  brought  into  that  settlement;  and  he  also  states, 
that  some  of  the  cash,  which  made  up  thdt  sum,  might,  proba- 
bly, have  been  laid  out  by  the  defendants  for  cattle  and  other 
effects  for  the  firm,  and   not  applied  to  the  defendants'  owu 
nse.     This  witness  also  attested  the  bond  given  on   the  last 
settlement  of  December  19th  ;  and  says  it  was  given  for  the 
sum  as:reed  on  by  the  parties,  as  being  due  after  then  cor- 
recting all  the  errors  of  the  previous  settlement,  as  far  as 
then  detected  ;  but  that  those  corrections  were  made  on  the 
iMconnt  by  the  parties  themselves,  who  communicated  to 
him  the  result  alone,  and  did  not  mention  the  particular  cor- 
vections  on  either  side,  nor  does  he  know  them. 

G 
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JiuieiS43.     rphe  Cfiuse  Was  set  for  hearing  upon  the  bitl|  answsr  and 
lUdmaa  ^^^  deposition  of  this  witness. 

GiMD.        No  counsel  (or  the  plaintiffs. 
Hoke  for  the  defendants. 

RuFPiN,  C.  J.  The  plaintiffs  must  fail  for  want  of  the 
requisite  proof  of  their  case.  Having  given  their  bond  on 
the  settlement  of  accounts,  they  cannot  be  relieved  from  if^ 
but  for  error  in  the  accounts.  If  they  can  shew  an  error, 
they  may  surcharge  and  falsify  the  account  stated.  The 
statements  of  this  bill  as  to  errors  are  very  vague,  and  not, 
indeed,  very  intelligible  ;  and,  probably^  if  the  defendants 
bad  chosen,  the  plaintiffs  might  have  been  stopped  in  limivc 
for  that  reason.  But  the  defendants  submit  to  answer,  and 
in  the  answer  submit  to  correct  any  error  the  other  party 
may  be  able  to  establish.  By  the  answer  the  defendants 
purge  themselves  of  all  knowledge  or  belief  of  error,  though 
they  state  themselves  to  be- unable  to  answer  to  particular 
items  being  or  not  being  charged  or  credited  in  the  account 
stated,  because  one  of  the  plaintiffs  himself  had  the  posses- 
sion of  the  original  settlement,  and  the  defendants  had  no 
counterpart  thereof^  and  the  defendants'  memory  would  not 
serve  them  to  re-state  the  accounts  at  the  distance  of  more 
than  three  years.  The  plaintifis,  therefore,  gain  nothing  by 
the  discovery  sought  from  the  defendants ;  and  the  latter 
give  a  reasonable  account  of  thetr  inability  to  make  it  more 
full,  and  insist  that  the  contents  of  the  account  should  be 
made  appear  by  the  production  of  the  account  itself.  Cer- 
tainly* like  every  other  writing,  the  contents  must  be  shewn 
by  the  instrument  itself;  and,  without  being  informed  what 
were  the  matters  embraced  in  the  account,  ii  is  impossible  to 
determine,  whether  the  settleuoent  was  right  or  wrong. — 
Therefore,  the  plaintiffs  should  have  accounted  for  the  non- 
production  of  that  document ;  which  they  have  not  done.  It 
is  true,  the  defendants  state  the  plaintiff,  Melvin,  told  them 
that  be  had  lost  it,  and,  for  that  reason,  urged  him  to  go  in- 
to 0  settlement  anew,  which  the  defendants  deelined.    But 
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the  plaintiffs  have  not  proved  the  destruction  of  the  instru-  J«n«  1«48 
ment,  nor  stated  npon  their  own  oath  what  has  become  of" 
it,  nor  even  given  secondary  evidence  of  its  contents.  They 
have,  indeed,  examined  one  witness,  to  prove  that,  in  a  pre-  ^"«»" 
vious  settlement,  which  ail  parties  admit  to  have  been  erro- 
neous, a  particular  debit  against  the  defendants  was  proba- 
bly omitted.  But  the  witness,  without  clearly  establishing 
even  that,  informs  us,  that  there  was  a  subsequent  settle-* 
ment,  of  the  contents  of  which  he  is  ignorant,  and  upon  which 
the  bond  was  given,  which  gives  rise  to  the  present  contro- 
versy. Now,  it  may  have  been,  that  one  of  the  errors  of 
the  first  settlement,  which  was  corrected  in  the  second,  was 
with  respect  to  the  sum  of  $393  12,  which  the  plaintiffs 
state  was  omitted,  as  they  suppose ;  and  this  is  the  more 
probable,  as  that  sum  is  so  near  the  amount  of  tlie  total  er- 
rors claimed  in  the  bill,  namely  $402  07.  But,  however  that 
may  be,  it  is  the  plaintiffs'  misfortune  not  to  be  able,  by  an 
admission  drawn  trom  the  defendants  or  by  other  evidence, 
to  shew  us  what  was  included  in  tlie  settlement;  and,  con- 
sequently, we  cannot  see  that  the  account  embraced  any 
false  charge,  or  omitted  any  proper  credit. 

PfiB  Curiam,  Bill  dismissed  with  costs. 


PETER    BEAM  v».  CHARLES    BLANTON    AND    JAMES 
CLARK. 

Aoeording  to  the  rales  of  a  Court  of  Equity,  an  injunction  to  restrain  pro. 
oeeding  with  an  execution  is  a  mandate  to  the  creditor,  not  to  the  oflioer,  and 
the  person  to  be  lejtrained  thereby  should  be  made  a  party  to  the  proceed- 
ings. 

A  vendor  of  a  chattel  has  no  lien  upon  the  chattel  for  the  unpaid  purchase 
money. 

Korhaa  tiie  surety  of  the  Tendee  of  a  diattel  any  audi  lien. 

Caase  removed  from  the  Ck>urt  of  Equity  of  Cleveland 


J 
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Dec  1848.  County,  at  Fall  Term  1843,  by  consent  or  parties,  to  the 
g^^^    Supreme  Court. 
▼  The  Bill  was  filed  in  July  1842,  and  its  material  allr^a- 

Blaaton.  ^^^^^  ^^^^  i}^^^  ^1  ^  g^j^  made  on  the  seventh  day  of  the  pre- 
ceding month  by  Prior  McBntire  as  administrator  of  Rebec- 
ca McEntire,  the  defendant,  Clark,  bid  off  a  negro  man 
slave  by  the  name  of  Brisk  at  the  price  of  three  hundred  dol- 
lars and  five  cents,  and,  according  to  the  terms  of  the  sale^ 
executed  his  bond  jointly  witn  the  plaintiff  Beam  for  the 
said  sum,  payable  at  12  months;  that,  in  bidding  off  the 
said  negro,  the  said  defendant  acted,  by  express  agreement 
with  the  plaintiff,  merely  as  his,  the  plaintiff's  agent  and  for 
his,  the  plaintiff's,  benefit;  that  the  said  defendant  was  an 
utterly  insolvent  man,  and  the  plaintiff  never  would  have 
joined  the  defendant  in  the  said  bond,  but  upon  the  express 
agreement  and  promise  of  the  said  defendant,  immediately  to 
transfer  to  the  plaintiff  the  legal  title  in  the  slave  so  bought 
for  the  plaintiff;  that  as  soon  as  the  bond  for  the  price  of  the 
negro  was  executed,  the  defendant,  Blanton,  as  sheriff,  levied 
an  execution  or  executions  upon  the  slave  as  the  property  of 
Clark,  although  the  said  Blanton  knew  that  the  slave  had 
been  purchased  by  Clark  lor  the  plaimtiff;  that  the  defend- 
ant, Clark,  bad  refused  to  convey  the  slave  to  the  plaintiff, 
alleging  that  he  purchased  for  himself  and  that  the  plaintiff 
was  to  give  him  one  hundred  dollars  for  his  bargain,  which 
allegation  the  plaintiff  alleges  to  be  utterly  false;  and 
that  the  said  defendant  hath  sold  the  said  slave  to  the 
said  Blanton,  who  claims  him  as  his  own  property.  The 
prayer  of  thebill  is,  that  the  defendants  may  he  declared  trus- 
tees for  the  plaintiff,  ond  be  decreed  to  surrender  the  said 
slave  to  him,  ond  that  Clark  be  decreed  to  execute  a  title 
therefor  to  the  pinintiff,  that  the  said  slave  be  held  liable  for 
the  payment  of  the  bond  aforesaid,  and,  in  the  mean  time,  an 
injunction  may  be  awarded  to  restrain  the  defendant,  Blan. 
ton,  by  himself  or  deputy,  from  selling  the  said  slave,  and 
for  general  relief.  An  injunction  was  granted  according  to 
the  prayer  of  the  bill,  and,  notwithstanding  its  dissolution 
was  prayed  for  upon  the  coming  in  of  the  answers  of  tbede- 
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fendants,  it  has  been  coDiioaed  until  the  hearing.  ^^-  1^43 

The  defendant,  Clark,  denies  by  his  answer  that  he  bid  ""^^ 
off  the  slave  as  the  agent  of  the  plaintiff,  oral  his  request,  or       r 
under  any  agreement  of  any  kind  with  him;  biU   declares  ^^^^^^ 
that  he  purchased  solely  (or  himsell  a^id  with  a  viewto  spec- 
ulation, and  that  the  plaintiff  joined  him  in  the  execution  of 
the  bond  for  the  purchase  money  as  his  surety.    He  declares 
further,  that,  after  the  levy  of  certain  executions,  one  by  the 
defendant  Blanton  and  the  other  by  a  constable,   upon  the 
said  slave  as  the  property  of  the  defendant  Clark,  the  plain- 
tiff proposed  to  the  said  defendant  to  take  the  said  negro  off 
Ills  hands,  and  it  was  finally  agreed  between  them  that  the 
plaintiff  should  satisfy  said  executions,  substitute  his  bond 
with  good  suieties  in  the  place  o(  that  previou^ily  given  for 
the  price,  and  the  defendant  should  relinquish  the  slave  to 
him;  that  the  plaintiff  failed  to  comply  with  this  agreement; 
that  Blanton  then  took  the  slave  into  his  possession,  and  the 
plaintiff  told  this  defendant  to  do  the  best  he  could  with  him; 
that  thereupon  it  was  arranged  between  this  defendant  and 
Blanton,  that,  i/  this  defendant  could  not  sell  him  for  a  great- 
er price,  which  he  was  at  liberty  to  do,  the  negro  should  be 
put  up  at  sale  under  the  execution  at  the  price  of  $259,  and , 
if  no  person  bid  any  more,  Blanton  should  take  him  at  that 
price.    This  defendant  further  states,  that  he  has  satisfied 
both  the  executions  levied  on  the  negro,  that  the  bond  for 
the  purchase  money  is  not  yet  due,  and  that  he  will  be  able 
to  make  arrangements  to  meet  it,  when  it  shall  fall  due. 

The  defendant  Blanton  denies  in  his  answer  all  knowl- 
edge whatever,  that  thedefendant  Clark  had  bought  the  slave 
in  question  under  any  agreement  with,  eras  the  agent  or  at 
the  request  of  the  plaintiff;  declares  that  he  levied  upon  the 
said  slaves  as  the  property  of  his  co-defendant,  without  any 
suspicion  that  the  plaintiff  had  or  claimed  an  interest  there- 
in; states  the  subsequent  attempts  that  were  made  by  tf:6 
plaintiff  to  make  an  arrangement  wrth  Clark  and  the  final 
ftbaodonmeat  thereof,  as  set  forth  in  the  answer  of  his  co- 
defendant;  admits  that  tl^e  execution  in  his  bands  has  been 
satisfied;  and,  after  setting  forth  the  inchoate  and  ^conditional 
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Dec.  1848  agreement,  mentioned  by  his  co-defendnnt,  for  his  purchase 
"~r         of  the  slave,  represents  the  same  as  having  been  put  an  end 

V       to  by  the  filing  of  the  bill. 
Blanton.       fo  these  answers  replication  was  filed,  the  parties  pro- 
ceeded to  take  proofs  and  the  cause  was  set  for  hearing. 

No  counsel  for  the  plaintiff. 
Hoke  for  the  defendants. 

Gastoit,  J.  As  the  cause  is  before  ns  to  be  heard  upon 
the  pleadings  and  proofs,  it  is  not  necessary  to  express  an 
opinion  upon  the  regularity  or  propriety  of  the  injunctioni 
which  was  granted  upon  the  filing  of  the  bill  and  contin- 
ued until  the  hearing,  (o  forbid  the  sheriff  from  selling  the 
slave  under  legal  process.  But  it  may  not  be  amiss  to  sug- 
gest, that,  according  to  the  rules  of  a  Court  of  Equity,  an 
injunction  to  restrain  proceeding  with  an  execuction  is  a 
mandate  to  the  creditor,  not  to  the  officer,  and  the  person  to 
be  restrained  thereby  should  be  made  a  party  to  the  pro- 
ceedings. 

We  see  no  ground  for  a  decree  that  the  slave  shall  be  IL 
able  for  the  payment  of  the  bond  given  Ja  secure  the  pur- 
chase money.  In  England,  where  the  lien  of  a  vendor  for 
the  unpaid  purchase  money  is  carried  very  far,  we  are  not 
aware  that  such  a  lien  is  recognized  in  the  case  of  the  sale 
of  a  chattel^  and,  still  less,  that  it  exists  in  favor  of  a  surety, 
who  fears  that  he  may  be  compelled  to  pay  the  price. 

But  we  hold  that  the  plaintiff  is  entitled  to  relief,  upon 
the  proofs  that  the  defendant  Clark  purchased  for  him  and 
as  his  agent,  it  is  unnecessary  to  go  through  the  evidence 
minutely.  One  fact  is  established  by  the  testimony  of  a 
number  of  witnesses,  in  direct  opposition  to  the  answer  of 
Clark,  that  there  was  a  previous  agreement  that  be  should 
buy  for  tlie  plaintiff.  It  is  proved  by  them,  tliat,  when  char- 
ged by  the  plaintiff,  as  soon  as  the  difficulty  arose,  that  he 
bad  bid  and  bought  as  the  plaintiff's  agent,  be  admitted  the 
truth  of  the  allegation.  Besides  this,  one  witness  (Well- 
man)  declares  that  be  was  present  with  the  parties  when  it 


SUPREME  CODRT  OF  NORTH  CAROLNIA.  63 

was  agreed  Ihat  Clark  should  bid  for  theplaintiff  asfnr  as  $300;  Dec.  1843. 
that,  after  that  sum  had  been  bid,  Clark  applied  to  the  plaintiff  "^^ 
to  know  whether  he  might  bid  more;  that  he  was  told  he  y 
might  bid  as  far  as  ten  or  twenty  dollars  more;  and  therefore  ^^•^^"• 
he  bid  five  cents  more  and  was  declared  the  highest  bidder. 
It  may  be,  that  he  was  to  receive  some  price  or  compensa- 
tion for  performing  this  agency,  but  there  is  no  such  aUega- 
tion,  nor,  if  there  were,  is  there  any  proof  to  sustain  it.  We  are 
satisfied,  also,  upon  the  testimony,  that,  after  the  executions 
were  levied  and  Clark  insisted  on  claiming  the  negro,  the 
plaintiff  did  endeavor  to  make  the  arrangement  set  forth  in 
the  answers.  But  this  fact  is  not  inconsistent  with  the  aver- 
ment, that  the  purchase  had  been  made  by  Clark  as 
bis  aorent.  It  is  in  proof  that  Clark  was  insolvent.  The 
purchase  had  been  ostensibly  made  by  him,  and  he  having 
taken  possession  of  the  slave  as  his  property.it  was  not  ex- 
traordinary that  the  plaintiff,  who  had  joined  in  the  bond, 
should  be  willling  to  make  some  sacrifice  to  obtain  the  pos- 
session of  the  slave  and  to  be  quieted  in  his  title.  It  is  also 
proved,  that  when  the  proposed  arrangement  had  failed,  the 
plaintiff  did  declare,  that  he  woiild  forego  his  claim  and  run 
the  risk  of  being  compelled  to  pay  the  bond  ;  and  if,  upon 
the  faith  of  this  declaration,  any  person  had  bought  from 
Clark,  we  should  not  allow  the  plaintiff  to  enforce  his  equi- 
table title  against  such  purchaser.  But  no  such  purchase 
was  made,  nor  is  any  title  set  i>p,  adverse  to  that  of  the 
plaintiff,  except  the  title  of  his  trustee,  and  this  bill  was  filed 
to  enforce  the  plaintiff's  claim  within  a  few  weeks  after  the 
transaction. 

It  does  not  appear,  whether  the  bond  for  the  purchase 
iDoney  has  been  paid  or  not,  nor  by  whom  the  slave  has 
been  held  since  the  filing  of  the  bill.  While  we  declare,  there* 
fore,  that  the  slave  was  purchased  by  the  defendant  Clark, 
as  the  agent  of  the  plaintifi,  it  mtist  be  referred  to  the  clerk 
of  the  Court  to  enquire  and  report,  whether  the  purchase 
money  has  been  paid,  and,  if  so,  by  whom — what  is  the  value 
of  the  hire  or  services  of  the  slave^  since  he  has  been  with- 
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Dec  1843  held  from  the  plaintiff— and  who  has  received  the  benefit  of 
"  snch  hire  or  services. 

Per  Curiam,  Reference  ordered  accordingly. 


RODERICK  B.  GART  &  AL.  vt.  HENRT  J.  GANNON. 

Whether  a  surety  Co  a  debtor  can  or  cannot  in  any  ease  require  the  creditor  to 
retort  to  a  collateral  security,  which  he  has  obtained  from  the  principal  debt- 
or, he  certainly  cannot  require  him  to  look  to  such  security  in  the  first  in- 
stance, if  it  be  not  plainly  a  valid  security,  under  which  the  creditor  can 
have  speedy,  direct  and  certain  redress. 

The  court  will  never  undertske  to  dictate  to  the  guardian  of  a  ward  to  whom 
he  shall  lend  money,  nor  how  long  he  shall  lend  it  to  a  particular  person. 
The  investments  of  the  ward's  money  are  in  the  guardian's  discretion,  as 
th«*y  are  upon  his  responsibility. 

This  was  an  appeal,  by  permission  of  the  court,  from  an 
interlocntory  order  of  the  Conn  of  Equity  of  Northampton 
county,  at  Spring  Term,  1843,  his  Honor  Judge  Manlv 
presidini;:,  dissolving:  the  injunction  which  had  been  obtain* 
ed  by  the  plaintiffs  in  vacation. 
The  facts  appearing  in  the  pleadings  are  as  follows  : 
The  bill  sets  forth  that  Samuel  B.  Spruill  was  appointed 
the  gnardian  of  two  intents,  Robert  and  William  Cannon, 
and  received  their  estates — that  the  plaintiff,  Joseph  J.  Ex- 
nm,  and  Bryan  Randolph,  the  testatcr  of  the  other  plaintiff, 
Britton,  were  Spruili's  snreties  for  the  guardianship — that 
Spniill,  after  converting  to  his  own  use  considerable  sums  of 
money  belonging  to  his  wards,  resifi:ned — that  Henry  J.  can- 
non,  the  defendant,  was  then  appointed  the  guardian,  and  in 
behalf  of  his  wards  instituted  actions  on  the  guardian  bonds 
against  Spruill,  Bxum,  and  Britton  the  executor  of  Ran* 
dolph,  then  deceased — that  in  the  suit  brought  in  behalf  of 
Robert  Cannon  judgment  was  given  in  February.  1842,  for 
$6  211  42^  with  interest  until  paid;  and  in  that  in  behalf  of 
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William,  the  jtidgnikent  was  for  $6,389  31,  with  interest  in  ^^^  iB^ 
like  maDner.  The  bill  further  states  that  Spmill  was  much  ""^]Z 
embarrassed, and,  indeed,  insolvent,  when  he  resigned  ;  and  ▼ 
that  soon  afterwards,  to  wit,  on  ihe  16th  of  August,  1841,  ^*n»<»»- 
he  executed  to  Henry  J.  Cannon  a  deed  and  assignment  of 
all  his  property,  in  trust  to  secure  certain  debts  therein  spe- 
cified, and  amounting  to  about  $40,000 ;  with  authority  and 
directions  to  the  trustee  to  sell  the  estates  conveyed,  and  ap- 
ply the  proceeds  in  satisfaction  of  the  debts  pro  rata,  if  not 
sufficient  to  pay  the  whole — that  among  the  debts  thus  se. 
cured  are  those  to  the  two  infant5>,  Robert  and  William  Can* 
DOD — and  that  in  January,  18442,  oi  within  a  short  time 
thereafter,  the  trustee  sold  the  property  for  the  fium  of 
$13,308  20  cts.  This  bill  was  filed  in  November,  1842, 
and  further  states  that  the  defendant,  Henry  J.  Cannon,  gave 
his  bond  to  Spruill,  while  the  latter  was  guardian,  for  $2000 
of  the  money  of  the  wards,  lent  to  him  ;  and  that  aAer  the 
judgmenu  Spruill  surrendered  that  bond  to  the  defendant, 
the  succeeding  guardian,  who  accepted  it  in  part  payment  of 
the  judgments,  and  who  was  then,  and  at  the  filing  of  the 
bill,  fully  able  to  pay  it.  The  bill  further  states,  that  the 
plaintiffs  had  applied  to  the  defendant  for  an  account  of  the 
trust  fund,  and  requested  him  to  apply  immediately,  in  part 
satisfaction  of  the  judgments,  a  just  dividend  of  such  portion 
of  the  fund  as  might  be  in  hand,  and  for  any  residue  of  the 
judgments  to  give  a  reasonable  indulgence,  until  the  trust 
fund  could  be  entirely  got  in,  and  upon  a  final  settlement 
distributed.  The  bill  also  states,  that  the  necessities  or  in- 
(erests  of  the  infants  do  not  reqnire  that  these  debts  should 
be  called  in  ;  for  that  their  estates  are  not  involved,  and  they 
have  other  ample  means  of  maintenance,  and  the  debts  are 
perfectly  secure— and,  moreover,  that  the  plaintifis  had  of* 
fered  to  the  present  guardian,  and  still  offered,  any  further 
security  he  might  require,  and  to  advance  any  sums  he  might 
judge  proper  for  the  use  of  the  wards,  until  the  true  balance 
of  the  debts  could  be  ascertained,  after  the  application  of 
their  proportion  of  the  trust  fund.  'I'he  bill  then  charges, 
that  the  guardian,  the  defendant,  refuses  to  admit  any  credit 
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Bee.  1848.  n^hatevcr.  or  to  grant  any  forbearance,  and  insists  on  raising 
T         the  whole  amounts  of  the  judgments  forthwith,  and,  to  that 
T       end,  has  sued  out  executions.     The  prayer  of  the  bill  is, 
Cannon,  ^jj^^  ^^  {juardinn,  Henry  J.  Cannon  may  be  decreed  to  ac- 
knowledge  satisfaction  of  the  judgments  or  one  of  them,  as 
to  the  sum  of  $2,000,  paid  to  him  in  his  own  bond  ;  and  al- 
so that  he  may  render  an  account  of  Spruill's  trust  estate, 
and  that  such  part  of  it  shall  be  applied  to  these  judgments 
as  may  be  found  to  be  their  rateable  share ;  and,  in  the 
mean  while,  for  an  injunction  against  further  proceedings  at 
law. 

On  the  bill,  supported  by  the  usual  affidavits,  an  injunc- 
tion was  awarded  in  vacation,  as  to  the  sum  of  SBjOOO,  part 
of  the  judgments. 

Henry  3.  Cannon  put  in  his  answer,  in  which  he  admits, 
that  he  was  indebted  to  his  wards  in  the  sum  of  $2,000,  and 
/  that  he  gave  a  bond  therefor  to  Spruill,  then  the  guardian. 
But  he  denies  that  he  refused  to  allow  a  credit  therefor  on 
the  judgments ;  ahd,  on  the  contrary,  he  states  that  he  re- 
ceived the  bond  from  Spruill  at  the  time  the  judgments  were 
rendered,  and  that  he  imtnediately  acknowledged  satisfac- 
tion of  record  for  so  much  of  one  of  the  judgments ;  and 
that  it  is  only  for  the  residue,  after  allowing  that  credit,  that 
he  took  out  execution.  The  answer,  after  admitting  tho 
deed  of  trust  made  by  Spruill,  as  charged,  further  states, 
that,  when  he  was  about  to  sell  the  property,  many  judg- 
ment creditors  of  Spruill  alleged  that  the  deed  was  fraudu- 
lent in  law,  and  void,  and  caused  the  property  to  be  seized 
by  the  sheriff  on  their  executions ;  and,  the  title  being  dis- 
puted, it  was  manifest  that  the  property,  if  sold  either  by  the 
trustee  or  the  sheriff,  would  be  sacrificed,  to  the  great  injury 
of  those  creditors,  whoever  they  might  be,  that  were  entitled 
to  it — and,  therefore,  that  it  was  agreed  on  the  7th  of  Janu* 
ary,  1842,  by  both  sets  of  creditors,  that  a  sale  should  be  so 
made  as  to  convey  to  the  purchaser  a  good  title  at  all  events, 
and  thereby  get  fair  prices — and,  in  order  thereto,  that  the 
sheriff  should  discharge  his  levies,  and  the  sale  be  made  un- 
der the  deed  and  the  price  received  by  the  defendant,  as 
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trustee ;  bat  that  a  case  should  be  made,  or  an  action  at  law  Dee.  1843. 
instituted  between  the  sheriff  and  the  trustee,  tor  the  pur-  ""^^ 
pose  of  having  the  validity  of  the  deed  determined  ;  and,  as  v 
it  might  be  held  to  be  valid  or  invalid,  that  the  defendant  C«^«»- 
should  pay  the  money  to  the  creditors  provided  for  therein, 
or  to  those  entitled  under  the  execution — ^and  that,  in  the 
mean  while,  the  defendant  should  invest  the  money  in  the 
purchase  of  such  judgments  as  he  might  deem  secure,  so  as 
to  be  abl3  to  raise  it  upon  short  notice,  when  needed  lor 
those  who  might  be  held  entitled  to  it.  As  a  part  of  the  an- 
swer, the  defendant  exhibited  the  agreement  referred  to, 
which  was  executed  under  seal  by  the  sherifT,  the  creditors 
by  execution,  by  the  defendant  and  by  the  present  plaintiffs 
and  the  other  creditors  in  the  deed  of  trust.  The  answer 
then  states,  that  the  defendant  made  the  sales  as  before  men- 
tioned, and,  in  conformity  to  the  agieement,  invested  the 
proceeds  in  good  judgments,  to  await  the  decision  as  to  the 
right — that,  immediately  after  the  agreement,  an  action  was 
broQghc  and  a  case  made  therein  by  counsel  for  the  two 
classes  of  creditors,  for  the  purpose  of  getting  the  judgment 
of  the  highest  legal  tribunal  of  the  State  npon  the  point, 
whether  the  deed  was  good  or  not — and  that  the  same  has 
been  diligently  pursued  on  both  sides,  but  has  not  yet  been 
determined ;  whereupon  it  is  uncertain,  and.  as  the  defend- 
ant is  advised,  doubtful,  whether  the  deed  will  be  supported 
or  not,  and,  consequently,  whether  any  thing  will  be  deriv- 
ed from  that  source,  applicable  to  these  xiebts.  The  answer 
further  states,  that  some  money  is  needed  to  discharge  claims 
upon  the  estates  of  the  wards,  which  their  former  guardian 
left  unpaid,  and  to  defray  the  expenses  of  their  education  at 
the  University  where  they  are  students.  But  the  defendant 
admits,  that  the  plaintiffs  offered  to  make  advances  for  those 
purposes,  and  to  give  further  security  for  the  debt ;  and  that 
be  declined  the  (tier,  because  he  did  not  consider  his  wards 
or  himself  under  any  obligation  to  do  so,  and  it  was  the  in- 
terest of  his  wards,  as  he  thought,  as  well  as  more  conveni- 
ent to  himself,  to  have  the  business  of  the  former  guardian- 
ship closed,  and  the  funds  invested  in  other  bauds. 
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Dec  1843.     UpoD  the  aoswer,  the  defendant  moved  for  a  dissolution 
^         of  the  injunction,  which  wasdecreed;  and  the  plaintiffs  were 
▼       then  allowed  to  appeal. 

Cannon* 

Whitaker  for  the  plaintifls. 
Bragg  for  the  defendant. 

RuFFiN,  C.  J.  All  the  statements  of  the  Bill,  on  which 
an  equity  might  be  raised,  are  so  directly  denied  or  effectual- 
ly avoided  in  the  answer,  as  to  leave  no  doubt  of  the  correct* 
ness  of  his  Honor's  decree.  With  respect  to  the  debt,  which 
the  present  guardian  owed  bis  wards,  it  appears  that  the 
bill  proceeds  on  an  entire  mistalce  of  fact.  The  answer  ad- 
mits, that  it  ought  to  have  been  credited  on  the  judgments; 
but  it  states,  that  it  was  so  credited  at  the  time  of  taking  the 
judgments. 

With  respect  to  the  transactions  connected  with  Spruill's 
assignment,  without  admitting  that  a  creditor  has  not  tho 
choice  of  remedies,  either  upon  a  securety  obtained  from  the 
principal  debtor,  or  against  a  surety — ^leaving  to  the  latter 
the  benefit  of  the  security  by  way  of  re-imbursing  him;  and, 
particularly,  without  admitting  that  infant  creditors  can4>e 
restricted  to  such  a  security  on  property  as  the  debtor  may 
have  thought  proper  to  provide;  we  hold,  that,  at  all  events, 
the  surety  cannot  require  the  creditor  to  look  to  such  a  se- 
curity in  the  first  instance,  if  it  be  not  plainly  a  valid  secu- 
rity, under  which  the  creditor  can  have  speedy,  direct  and 
certain  redress — as  much  so  as  that,  which  the  law  gives 
him  against  the  surety  himself.  The  debtor  and  the  surety 
have  no  power  to  embarrass  the  creditor  in  any  such  manner. 
And  we  hold  this  the  more  especially,  when  the  supposed 
security  cannot  be  enforced,  but  is  suspended  in  its  opera- 
tion indefinitely  by  a  litigatiouj  instituted  to  determine  its 
validity,  under  in  arrangement  between  the  sureties  them* 
selves  and  those  who  contest  the  deed.  The  trustee  might 
have  sold  for  cash  such  title  as  he  had  under  the  deed;  and, 
after  applying  the  proceeds^  whether  little  or  much,  there 
could  be  no  objection  to  the  creditors  then  raising  the  balance 
from  the  sureties.    But  to  avoid  a  loss  to  themselves  from 
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snch  a  sale,  the  sureties  interposed  and  had  a  sale  in  another  !>««•  ^843. 
manner,  by  which  better  prices  were  to  be  realized,  and  for     ~ 
their  benefit,  in  case  the  deed  should  be  held  good;  but  that       t 
question  is  yet  to  be  determined  at  law.     It  would  be  un-  ^*^^^* 
reasonable,  that  the  creditor  should  be  compelled  to  awjiit 
the  decision,  and  suspend  proceedings  on  a  judgment,  alrea- 
dy obtained  at  law  against  the  principal  and  the  sureties. 

As  to  the  allegations,  that  the  debt  is  or  will  be  made  se- 
care,  and  that  the  situation  of  the  infants  creates  no  necessi- 
ty for  calling  it  in;  it  is  sufficient  to  say,  that,  if  true,  it  con- 
stitutes no  equity  iu  bar  of  the  execution.  It  is  the  duty  of 
a  guardian  to  keep  the  ward's  money  at  interest  and  on  good 
security;  and  that,  under  the  penalty  of  being  answerable 
for  conapound  interest,  if  he  will  not  reasonably  endeavor  to 
make  it,  and  for  the  debt,  if  he  allows  it  to  remain  on  insuf- 
ficient security.  The  court,  therefore,  never  undertakes  to 
dictate  to  whom  a  guardian  shall  lend  money,  nor  how  long 
he  shall  lend  it  to  a  particular  person.  The  investments 
are  in  the  guardian's  discretion,  as  they  are  upon  his  respon- 
sibility. 
It  must,  accordingly,  be  certi£ed,  that  there  is  no  error  in 

the  decree;  and  the  plaintiffs  must  pay  the  costs  in  this 

Court. 

Per  Curiam,  Ordered  accordingly. 
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JOHN  LUNN,  ADMINISTRATOR  OF  A.  GRIFFIN,  w.  JAMBS  P 
JOHNSON,  ADMINISTRATOR  OF  B.  JOHNSON. 

Dec*  1843  Silence  in  an  answer  as  to  any  matter  charged  in  (he  bill  does  not  ameunt  to 
—     an  admission  of  the  fact 

When  an  answer  is  belieyed  to  be  designedly  defective,  for  the  purpose  of 
imposing  on  the  plaintiff  the  burthen  ofproving  what  the  defendant  is,  in  con- 
science, bound  to  admit,  the  pr<^r  course  is  to  except  to  the  answer  and 
compel  the  defendant  to  put  in  a  complete  one. 

When  in  justification  of  conduct,  not  equitable,  charged  in  the  plaintiff 'sbill, 
the  defendant  alleges  that  the  plaintiff  had  improperly  pleaded  at  law  the 
statute  of  limitations  to  some  of  his  claims,  it  is  incumbent  on  him  to  ehow 
that  it  was  unconscientious  in  the  plaintiff  to  avail  himself  of  such  plea- 

This  cause  was  removed  by  consent  from  the  Court  of 
Equity  of  Davie  County  at  Spring  Term  1843,  to  the  Su- 
preme Court. 

The  plaintiff's  bill  was  filed  in  January  1840,  and  therein 
he  alleged,  that  he  was  the  administrator  of  Anderson  GriE- 
fin,  who  departed  this  life  in  the  year  1834  intestate — that 
the  said  intestate  and  one  Buker  Johnson  had  carried  on  va* 
rious  dealings  with  each  other — that  the  said  Griffin  held 
various  notes  of  said  Johnson  payable  to  different  persons, 
which,  at  the  request  of  the  said  Johnson  and  upon  an  an* 
derstanding  that  the  amount  thereof  should  be  credited  to 
the  said  Griffin  upon  a  settlement,  he  had  purchased,  with* 
out  taking  an  assignment  thereof — that  Griffin  had  also  paid 
off  a  bond,  in  which  he  had  been  the  surety  of  Johnson,  ex* 
ecuted  to  one  Josiah  Cox,  in  Februpry  1833 — that,  since  the 
death  of  Griffin,  the  plaintiff,  with  the  funds  and  for  ^the 
benefit  of  the  estate  of  his  intestate,  had  purchased  two  notes 
executed  by  Johnson  to  Foster  Turner^  Co.,  but  had  taken 
no  assignment  thereof— that,  in  a  conversation  between  the 
plaintiff  and  the  said  Johnson,  the  latter  admitted  all  the  a- 
bove  claims  to  be  good  and  agreed  that  they  should  be  al- 
lowed in  the  settlement  of  the  dealings  between  himself  and 
the  plaintiff's  intestate,  and  on  the  18ih  of  April,  1839,  con- 
fessed judgments  for  all  of  them,  except  the  claim  for  money 
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paid  as  his  surety  on  tlie  note  to  Josiab  Cox  and  that  ior  the  ^^^  ^^^ 
twro  notes  purchased  from  Turner  ic  Co.  The  plaintiff "^^^^ 
further  alleged,  that,  a  suit  having  been  instituted  s^ainst  v 
bim  as  the  administrator  of  Andrew  Griffin  by  the  said  Ba- 
ker Johnson,  on  account  of  certain  demands  of  the  said  John- 
son against  the  said  Griffin,  arising  out  of  their  dealings  a- 
foresaid,  the  canse  came  on  to  be  tried  at  the  Fall  Term 
1839,  of  Davie  Superior  Court,  and  on  the  trial  the  plaintiff 
claimed  a  credit  for  the  respective  items  herein  before  men* 
tioned,  but  the  said  Johnson  utterly  refused  to  allow  them^ 
aod  they  were  rejected — that  the  said  Johnson  obtained  a 
judgment,  excluding  these  credits,  for  the  sum  of  $271  and 
costs,  and  issued  an  execution  to  compel  the  payment  there- 
of, and  that  shortly  thereafter  the  said  Johnson  died  intes> 
late  and  insolvent  to  a  large  amount.  Tlie  prayer  of  the 
bill  was  for  an  injunction  and  for  general  relief. 

The  defendant,  the  administrator  of  the  said  Johnson,  an- 
swered the  bill,  and  admitted  that  there  had  been  many  deal« 
ings  between  the  said  Johnson  and  the  plaintiff's  intestate — 
that  a  suit  had  been  brought  to  ascertain  the  balance  due  up- 
on such  dealings,  and  judgment  obtained  at  the  time  and  for 
the  sum  set  forth  in  the  plaintiff's  bill.  By  the  answer 
it  was  further  admitted,  that  the  plaintiff  claimed  on  the  tri- 
al,  as  set  offs  or  credits  against  the  demands  of  the  defend- 
ant's intestate,  the  same  credits  as  are  claimed  in  his  bill» 
and  that  they  were  ail  rejected;  but  the  answer  insisted  that 
thereby  no  injustice  was  done  to  the  plaintiff  or  to  tlie  estate 
which  he  represents,  because  just  demands  of  the  defend- 
ant's intestate  to  an  amount  exceeding  that  of  all  these  offered 
set  offs  or  credits,  especially  one  for  $300  with  nine  years' 
interest  and  one  for  $170  with  six  years'  interest,  and  which 
demands  were  sought  to  be  recovered  in  that  action,  were 
held  to  be  barred  by  the  statute  oi  limitations,  whereof  the 
plaintiff  unconscientiously  availed  himself.  The  answer 
was  entirely  silent  as  to  the  agreement,  charged  in  the  bill, 
to  allow  as  credits  the  claims  now  brought  forward  by  the 
plaintiff,  and,  in  regard  to  the  insolvency  of  the  estate  of  the 
defeadaot's  testator^  distinctly  charged  in  the  bill,  uses  this 
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Dee.  1843  language,  'Hhe  derendant  admits  that  his  intestate  had  very 
""7  little  property  at  the  time  of  his  death,  except  the  judgnaent 

Y  against  the  plaintiff's  intestate." 
Johnson.  Upon  the  coming  in  of  the  answer,  a  motion  was  made  to 
dissolve  the  injunction,  which  had  issued  upon  the  filing  of 
the  bill.  This  motion  was  refused  and  the  injunction  held 
'  over  until  the  hearing,  and  the  plaintiff  replied  generally 
to  the  answer.  The  parties  having  taken  their  proofs^ 
the  cause  was  set  down  for  bearing  and  removed  to  this 
court. 

No  counsel  appeared  for  the  plaintiff. 
Boyden  for  the  defendant. 

Gaston,  J.  The  ground,  on  which  the  plaintiff  rests 
his  title  to  relief  here,  is  the  breach  of  good  faith  on  the 
part  of  the  defendant's  intestate,  in  refusing  to  allow  the 
credits  claimed,  as  he  was  bound  to  do  by  his  agreement. 
The  silence  in  the  answer  as  to  that  agreement  is  a  suspi- 
I  cious  circumstance;  but,  according  to  the  rules  of  a  court  of 

equity,  it  does  not  amount  to  an  admission  of  the  matter 
charged.  When  an  answer  is  believed  to  be  designedly  de- 
fective, for  the  purpose  of  imposing  on  the  plaintiff  the  bur- 
then of  proving  what  the  defendant  is  in  conscience  bound 
to  admit,  the  proper  course  is  to  except  to  the  answer  and 
compel  the  defendant  to  put  in  a  complete  one.  The  agree- 
ment being  neither  admitted  nor  denied,  the  plaintiff  is  put 
to  proof  of  it,  and  the  only  evidence  tending  to  establish  it 
is  that  of  Tennison  Cheshire.  This  witness  deposes,  that 
on  the  18th  of  April,  1839,  the  defendant's  intestate  confess- 
ed before  him  as  a  magistrate,  and  upon  that  confession  the 
witness  rendered,  nine  judgments,  which  he  particularizes 
by  their  respective  amounts — that  the  said  intestate  request- 
ed the  plaintiff  not  to  press  their  collection,  and  assured  him 
that  they  should  alt  be  allowed  in  the  settlement  of  whatev  - 
er  recovery  the  said  intestate  might  make  in  the  suit  then 
pending.  No  proof  is  offered  of  an  agreement  extending  to 
the  other  claims  of  the  plaintiff,  nor  does  he  prove  at  all  the 
liability  of  or  a  payment  by  his  intestate,  because  of  the 
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note  alleged  to  have  been  executed  by  him  as  surety  for  thel>«5-  ^^43 
defeDdant's  intestate.    To  the  extent  of  the  agreement  thus    j^^^^  " 
proved,  we  think  the  plaintiff  is  entitled  to  relief. ,  He  could       v 
not  set  up  these  claims  as  set  ofis  at  law,  for  the  judgments  J<^^"^°- 
were  rendered  since  the  death  of  his  intestate,  and  therefore 
were  not  due  in  the  same  right  as  the  demands  sought  to  be 
enforced  by  the  plaintiff  in  the  suit  at  law — and  besides,  the 
judgments  were  not  rendered  until  atter  the  suit  at  law  had 
been  brought  and  the  cause  put  to  issue. 

The  breach  of  the  agreement  to  allow  these  judgments 
as  credits  is  sought  to  be  excused,  because  the  plaintiff  ua- 
conscientiously  availed  himself  of  the  statute  of  limitations 
to  bar  some  of  the  deouinds  against  his  intestate,  sought  to 
be  recovered  in  that  action.  The  alleged  jfacf  is  not  shewn 
by  any  proof,  and,  if  it  were  shewn,  there  is  no  matter  in  e- 
quity  alleged  or  established,  rendering  it  unconscientious  to 
plead  that  statute. 

The  court  directs  a  reference  to  ascertain  what  will  be 
the  true  balance  due  to  the  defendant  as  administrator  of  Ba- 
ker Johnson  upon  the  judgment  rendered  in  favor  of  his  in- 
testate, after  deducting  the  amount  of  the  several  judgments 
confessed  by  the  said  intestate  before  the  magistrate,  and  re- 
serves the  case  for  further  directions  upon  the  coming  in  of 
the  answer. 

Per  Curiam,  Reference  ordered  accordingly. 
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JAMES  DALRtMPLE  A  AL.  va.  ANDREW  8HEFPARD  A  AU 

Dee.  1648.  A.  having  a  judg^nent  at  law  against  B.   a  contract  was  made  between  them^ 
i  i»*      by  which,  as  B.  understood  it,  he  was  to  pay  the  amount  on  a  note  or  bond 

due  by  A.  to  another  person.  B-  accordingly  so  paid  the  amount  and  haJ 
•  credit  endorsed  on  the  note  of  A.  for  (he  amount  of  the  said  judgment. 
But  A.  declaring  bis  understanding  to  be  that  B.  was  to  pay  the  whole  a- 
mount  of  the  note  which  was  greater  than  that  of  the  judgment,  and  alleg- 
ing that  he  claimed  no  benefit  from  the  credit  which  had  been  placed  on 
the  note,  issued  an  execution  on  his  judgment,  whereupon  B  obtained  an 
injunction.  Seld,  upon  these  fiM;ts  appearing  in  the  bill  and  answer,  that 
the  court  would  not  dissolve  the  injunction  upon  rootioD,  but  would  continue 
it  until  the  hearing. 

Appeal  firom  an  interlocutory  order  dissolvings  the  injunc- 
tion at  Fall  Term,  1833,  of  Moore  Superior  Cdurt  of  Equi- 
ty, his  Honor  Judge  Battle  presiding. 

The  plaintifTs  state  in  their  bill,  that  two  judgments  were 
recovered  hy  the  defendant  Sheppard  to  the  use  of  the  de- 
fendant Curry  in  Moore  County  Court  against  the  plaintiffs 
Dal rymple  &  Cox,  in  which  Dalrymple  was  the  principal 
debtor — that  Curry  was  indebted  at  the  time  to  one  Mc- 
Neill's executors  in  a  sum  of  more  than  $600 ;  a  sum  much 
larger  than  the  amount  of  the  two  judgments — and  that  it 
was  agreed  between  Curry  and  Dalrymple,  that,  if  Dulrym- 
pie  would  procure  a  credit,  to  the  amount  of  the  two  judg- 
nients  to  be  endorsed  on  Curry's  note  in  the  hands  of  Mc- 
Neill's executors,  it  should  be  a  satisfaction  of  the  two  judge- 
ments— that  the  plaintiffs  did  procure  the  said  credit  to  be 
endorsed  on  Curry's  note  by  McNeill's  executors — and  that 
they  gave  the  said  executors  their  own  note  for  the  amount 
thus  endorsed  as  a  credit  on  Curry's  note.  The  bill  further 
sets  forth,  that  Curry^  when  informed  of  what  had  been 
done,  refused  to  enter  satisfaction  on  the  judgments,  allege- 
ing  that  the  plaintiflEs  were,  by  the  agreement,  to  pay  off  and 
extinguish  his  entire  note  in  the  hands  of  McNeill's  execu- 
tors, before  he  was  to  enter  satisfaction  or  release  the  said 
judgments  ;  which  allegation  the  plaintiffs  say  is  not  true — 
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end  that  Curry  has  since  issued  executions  on  the  judo:ment8,  Dee.  184S. 
and  caused  tKem  to  be  levied  on   two  tracts  of  land,  and  j^^^  ^  . 
threatens  to  have  them  sold.    The  bill  then  prays  for  an  in-       ▼ 
junction.  Sheppwd. 

The  defendant  Curry  put  in  his  answer,  and  therein  he  ad- 
mits all  the  material  charges  of  the  bill ;  except  that  he 
says,  be  offered  to  Dalrymple,  that,  if  he  would  take  up  the 
note,  which  McNeilTs  executors  held  against  bim,  Curry, 
(which  he  admits  was  lorger  than  the  judgments)  and  sur- 
render the  said  note  to  him,  he  would  then  couse  satisfaction 
to  be  entered  on  the  said  two  judgments.  Wheretipon,  he 
says,  Dalrymplfl  left  him,  without  saying  anything  more  on 
the  subject^and  thai,  afterwards,  instead  of  taking  up  his 
note,  the  plaintiffs,  without  his  knowledge,  made  an  arrange- 
ment with  McNeills  executors,  whereby  a  credit  of  five  hun- 
dred dollars  was  entered  on  his,  Curry's,  note  in  their  hands. 
The  defendant,  Curry,  further  says,  that  he  now  claims  no 
benefit  of  this  credit ;  and  that,  if  be  is  bound  to  admit  it, 
the  amount  of  his  two  judgments,  costs  and  sheriff's  com- 
missions was  five  hundred  and  thirty  dollars^that  thirty 
dollars  are  still  due  him  on  the  said  judgments.  The  said 
defendant  denies  that  he  ever  made  the  agreement  set  forth 
in  the  bill,  or  any  other  agreement,  except  as  above  stated. 

On  this  answer  coming  in,  the  court,  on  the  motion  of  the 
defendant,  dissolved  the  injunction  in  ioto  ;  and  the  plain- 
tiffs, by  permission  of  the  court,  appealed  to  the  Supreme 
Court. 

Winston  for  the  plaintiffs. 
Strange  for  the  defendants. 

Daniel,  J.  The  defendant,  Curry,  has  got  credit  for 
^00  on  his  note  to  McNeill.  In  his  answer  he  says,  indeed, 
that  he  does  not  claim  the  benefit  of  that  credit.  But  he  has 
not  caused  the  endorsement  of  that  credit  on  his  note  to  be 
expunged,  nor  has  he  procured  the  plaintiffs'  note  to  Mc- 
Neill's executors  to  be  given  up :  he  has  as  yet  the  benefit  of 
the  said  ciedit.    And  it  seems  to  us,  that  it  would  be  impro- 
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Dec.  1843.  per,  in  the  present  state  of  the  case,  to  permit  him  to  collect 
Dalrympie  '^®  whole  of  the  money  on  his  two  judgments.  The  de- 
V  fendant,  Curry,  contends,  that  the  arrangement  made  by  Dal- 
^eppard.  yynjpje  with  McNeill's  executors,  was  volunttiry  and  with- 
out his  request  or  authority:  and,  therefore,  if  the  plaintiffs 
should  be  placed  in  any  difficulty  in  consequence  of  the  is- 
suing of  his  execntions  on  the  two  judgments,  that  difficulty- 
will  have  been  brought  about  by  the  improper  conduct  of 
Dalrympie  himself.  But  the  answer  admits  there  was  a  com- 
munication between  the  parties,  whereby  Dalrympie  might 
satisfy  the  judgments  against  himself  by  discharging  Curr7 
from  his  debt  to  McNeill,  either  pro  iaiiio  or  entirely. 
Whether  the  agreement  was  for  the  one  or  the  other,  is  a 
question  upon  which  the  parties  are  at  issue.  But  admit 
that,  in  fact,  it  was  the  latter:  It  is  yet  clear,  that  Curry 
ought  not  to  avail  himself  of  Dalrymple's  mistake  ot  the 
agreement,  or  his  inability  to  comply  literally  with  it^  by  ta- 
king the  benefit  of  what  Dalrympie  has  done  toward  the 
performance  of  the  agreement,  and,  at  the  same  time,  to 
raise  the  sumlrom  Dalrympie  a  second  time  on  execution. 
Curry  has  a  credit  with  McNeill  for  $500,  paid  for  him  by 
Dalrympie;  and,  therefore,  the  latter  is  entitled  to  credit 
therefor  on  his  debts.  But,  it  is  said,  that  Dalrympie  was  to 
pay  $30  or  $40  more,  before  the  judgments  against  him  were 
to  be  deemed  satisfied.  If  that  be  so,  it  will  form  a  good 
reason  why  he  should  yet  be  decreed  so  to  do,  when  the  a- 
greement  shall  have  been  established  by  proofs,  and,  as  es- 
tablished, appear  to  be  fair  and  legal.  But  until  the  case 
can  be  heard  upon  the  proofs,  the  injunction  should  stand  as 
a  necessary  protection  to  the  plaintiffs  from  being  compelled 
to  pay  again  what  they  have  already  paid  for  Curry.  A- 
gainst  this,  it  is  said,  that  the  answer  disclaims  the  benefit  of 
the  payment  to  McNeill.  But  that  is  manifestly  a  subter- 
fuge; since,  as  has  already  been  stated,  he  actually  has  the 
credit,  and  the  plaintifis,  in  his  stead,  are  actually  bound  to 
McNeill  for  the  money.  The  contract  must  either  be  re- 
scinded or  executed,  in  t9lo ;  and,  as  that  has  not  been  done 
by  .the  parties,  it  can  now  only  be  done  by  the  court  on  the 
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hearing— to  which  time  the  injunction  should  be  kept  up,  ex-I>ec.  1843. 
ccpt  as  to  the  sum  of  thirty  dollars.    The  decree  wns  there-         ■■~' 
fore  erroneous,  and  must  be  so  certified ;  and  the  defendants 
must  pay  the  costs  in  this  court. 

Per  Curiam,  Ordered  accordingly. 


JOHN  KINO  V8.  WILLIAM  P.  LINDSAY  &  AL. 

Where  A.  covenanted  to  deliver  to  B.  a  qaantity  of  corn,  and  B.,  in  consid- 
eration thereof,  by  a  separate  covenant,  executed  at  the  same  time,  contract- 
ed to  deliver  to  A.  a  quantity  of  bacon,  and  A.  having  failed  to  perform  hia 
eoTenant,  sued  B.  at  law  upon  his  (B*b)  coyenBnl-'ffeld  that  the  two  cov- 
enaota  growing  out  of  the  same  contract,  and  executed  at  the  same  time,  an 
to  be  taken  together  and  regarded  as  one  instrument ;  and  B.  not  being  able 
to  defend  himself  at  law  was  entitled  to  relief  against  his  covenant  in  Equity. 

Held  further,  that  one  who  had  purchased  B's  covenant  and  taken  an  assign- 
ment of  it  from  A.,  without  notice  of  B's  equitable  defence,  was  still  bound 
by  the  same  equities  to  which  A.  was  subject. 

It  l»  the  duty  of  the  assignee  of  an  unnegotiablo  paper  to  make  enquiries  of 
the  obligor,  and,  if  he  does  not,  he  takes  it  subject  to  all  the  equities  a- 
gainst  the  assignor. 

If  tlie  obligor,  upon  such  enquiry  being  made,  misinform  the  assignee,  or  if  he 
acquiesce  in  the  assignment,  and  delay  for  a  long  time  to  biing  forward  hia 
equity,  such  conduct  might  relieve  the  assignee  from  such  equity. 

The  caaes  of  IVelch  v  JFatkins,  1  Hay.  369,  and  Moody  v  Sitton,  2  Ired. 
£q.  381,  cited  and  approved. 

Appeal  from  an  interlocutory  cder  of  the  Court  or  Equi- 
ty for  Guilford  county,  at  Fall  Term,  1843,  his  Honor  Judge 
Manlt  presiding. 

The  bill  in  this  case,  which  was  filed  in  September,  1841, 
sets  forth,  that  on  the  2lst  of  February,  1840,  the  defend- 
ant Lindsay  contracted  with  the  plaintiff  to  sell  him  400 
bushels  of  corn,  to  be  delivered  the  next  day,  for  1280 
pounds  of  bacon,  to  be  delivered  by  the  plaintiff  on  the  15th 
of  April  following ;  that  the  plaintiff  then  gave  his  cove- 
nant to  Lindsay  for  the  delivery  ol  that  quantity  of  bacon 
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Dec  1843  on  the  day  mentioned,  and,  at  the  same  time,  Lindsay  exe- 
J^T  cuted  to  the  plaintiff  a  covenant  for  the  delivery  of  the  corn; 
V  that  this  occurred  in  Guilford,  where  the  plaintiff  resides  ; 
m  «ay.  ^j^^^  Lindsay  also  ^nve  the  plaintiff  a  letter  to  a  person,  ia 
whose  care  he  alleged  he  had  corn,  directing  him  to  deliver 
400  bushels  to  the  plaintiff.  Tlie  bill  further  states,  that,  im- 
mediately thereafter,  Lindsay  went  to  Madison,  in  Rocking- 
ham county,  where  the  defendant  Black  resided,  and  there,  ia 
satisfaction  of  a  previous  debt  of  $75  and  for  the  further  sum 
of  $55  then  advanced,  he  sold  to  Black  the  covenant  given  b7 
the  plaintiff  and  delivered  it  to  him — that  Lindsay's  agent 
did  not  deliver  to  the  plaintiff  any  corn;  but  informed  him, 
when  he  applied  for  the  corn,  (and  such  was  the  fact,}  that, 
whatever  there  was,  it  had  been  seized  by  attachments  a- 
gninst  Lindsay,  who  did  not  return  to  Guilford^  but,  being  in- 
solvent, immediately  absconded.  The  bill  further  stated, 
that,  when  the  plaintiff's  covenant  fell  due.  Black  caused  a 
suit  to  be  instituted  in  the  name  of  Lindsay,  and  recovered 
judgment  for  the  value  of  the  bacon,  Interest  and  costs;  and 
the  plaintiff  prayed  for  an  injunction  and  relief. 

In  the  answers  of  the  defendants  the  agreements  stated  ia 
the  bill  are  admitted,  and  it  is  alleged  that  the  plaintiff  did 
receive  some  corn  from  Lindsay's  agent;  but  no  quantity  is 
mentioned;  and  the  defendants  further  state,  that,  by  dili- 
gence, the  plaintiff  mi^ht  have  obtained  the  whole  quantity 
contracted  for,  before  the  levy  of  the  attachments.  Black 
also  answers  that  he  had  no  knowledge  of  the  considera* 
tion,  on  which  the  plaintiff  gave  his  covenant,  which  ex- 
pressed no  consideration  nor  condition,  but  is  absolute  on  its 
face,  for  the  delivery  of  the  bacon  ;  and  that  on  the  faith 
thereof  he  purchased  it  for  a  full  price — and  he  insists,  th.nf, 
being  a  purchaser  for  a  valuable  consideration,  and  without 
any  knowledge  or  supicion  of  an  equity  on  the  part  of  the 
plaintiff,  he  has  a  right  to  raise  the  money  on  the  judgment 
*to  his  use. 

Upon  the  answers  the  defendants  moved  to  dissolve  the  in- 
junction; but  the  Court  refused  the  motion  and  continued 
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the  injunction  to  the  hearing;  from  which  the  defendant  !>«•  ^^^^ 
Black  appealed.  ~ 

Graham  for  the  plaintifT.  Lindsay. 

Morehead  for  the  defendant. 

RuPFiN,  C  J.  In  the  view  of  this  Court  the  two  cove- 
nants, growing  out  of  the  same  contract  and  executed  at  one 
and  the  same  time,  are  to  be  taken  together  and  regarded  as 
one  instrument;  and  although  at  law,  from  the  forms  of 
pleading,  the  present  plaintiff  could  not  avail  himself  of  the 
default  or  Lindsay  in  not  performing  the  agreement  on  his 
part,  but  was  obliged  to  submit  to  a  judgment  for  the  value 
of  the  articles,  which  he  contracted  to  deliver,  yet  there  is 
DO  principle  of  equity  better  settled,  than  that  a  person  shall 
not  insist  upon  the  execution  of  a  contract  by  another,  when 
he,  himself,  has  failed  and  is  unable  to  fulfil  the  stipulations 
on  his  part,  which  formed  the  inducement  to  the  other  parry 
to  enter  into  the  contract.  It  is  a  case  in  which  the  consid^ 
eration  wholly  fails;  but  as  that  cannot  be  shewn  at  law^ 
vhen  the  contract  is  in  the  form  of  iudependent  covenants  in 
separate  instruments,  the  plaintiff  is  under  tha  necessity  of 
coming  here  to  restrain  the  other  party  from  the  unconscien- 
tious use  of  that  legal  advantage.  There  is  a  clear  equity 
in  favor  of  the  plaintiff  against  Lindsay,  who  cannot  be  al- 
lonred  to  make  the  plaintiff  pay  for  what  he  never  got  and 
cannot  get.  That  equity,  indeed,  was  but  feebly  question- 
ed at  the  bar;  but  the  case  was  put  on  another  point. 

It  was  said,  that  an  equal  or  superior  equity  arises  in  fa- 
vor of  the  other  defendant,  Black,  as  a  purchaser  for  value 
and  without  notice  of  the  plaintiff's  equity.  But  that  is  con- 
trary to  settled  principles.  For  the  advantage  of  trade  and 
the  credit  of  negotiable  paper,  the  assignees  of  such  instru- 
menXs,  before  their  dishonor,  held  them  as  absolute  owners 
both  at  law  and  in  equity,  without  any  regard  to  the  stale  of 
the  dealings  between  the  original  parties,  unless  the  assignee 
have  notice  that  his  assignor  ought  not  to  pass  off  the  paper. 
That  is  by  force  of  the  law  merchant,  or  the  statutes  which 
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Dec  1843  authorize  and  encourage  the  negotiation  of  those  instru- 

^r"     raenis,  and,  consequently,  should  protectthose  whoinnocent- 

▼        ly  take  them.      But  for  that  reason,  it  is  clear  that  an  as- 

Lmd«ay.  gjg^ee  could  have  only  the  rights  of  the  assignor;  since 
the  latter  can  pass  no  more  than  he  has.  And  such,  there- 
fore, is  the  rule  of  equity  in  respect  to  the  assignment  of 
choses  in  action  or  instruments  not  legally  negotiable.  The 
rule  has  been  often  laid  down  and  never  disputed.  In  Coles 
V  Jones^  2  Ver.  692  it  is  said,  that  the  assignee,  though 
he  comes  in  upon  full  and  valuable  consideration,  takes  a 
bond  (not  negotiable)  subject  to  the  same  equity,  as  it  was 
in  the  obligee's  hands.  In  Tuston  v  Benson^  2  Tern.  764, 
it  is  again  said,  that  the  assignment  to  the  creditors  did  not 
alter  the  case:  a  bond,  being  assignable  only  in  equity,  is 
still  liable  to  and  attended  with  the  same  equity,  as  if  remain- 
ing with  the  obligee.  And  in  the  same  case,  as  reported  in 
1  Pr.  Wms.  496,  the  doctrine  and  the  reasons  for  it  are  yet 
more  fully  stated.  It  is  there  declared,  that  the  assignee  is  ia 
no  better  condition  than  the  assignor;  for  suppose  one  should 
assign  over  a  satisfied  bond  as  a  security  for  a  just  debt,  the 
assignee  could  not  set  it  up  in  equity,  as  it  receives  no  new- 
force  from  the  assignment.  And  it  was  laid  down,  that  it 
was  incumbent  on  any  one,  who  took  an  assignment  of  a 
bond,  to  be  informed  by  the  obligor  concerning  the  quantum 
due  upon  it;  which  if  he  neglected  to  do,  it  was  his  own 
fault,  and  he  should  not  take  advantage  of  his  own  laches. 
In  truth,  the  assignee  of  a  chose  in  action  gets  no  title  to  it, 
properly  speaking,  and  cannot  be  said  to  be  a  purchaser 
without  .notice.  He  gets  only  the  right  to  use  the  assignor's 
name  to  enforce  the  claim,  and  therefore  to  recover  what  the 
assignor  might;  and  the  very  nature  of  the  subject  warns 
him  of  the  necessity  of  enquiring  respecting  the  obligor^s  e- 
quity,  and,  therefore,  amounts  to  notice  of  such  equity.  If, 
upon  enquiry,  the  obligor  misinform  him,  or  if  the  obligor 
acquiesce  in  the  assignment,  and  delay  for  a  long  time  to 
bring  forward  his  equity,  such  conduct  might  vary  the  rule, 
and  give  the  assignee  rights,  which  the  assignment  itself 
would  not.    The  general  principle  has  also  been  long  recog- 
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nized  in  this  State;  WeJch  v  Walkins,  1  Hay.  369,  and  was  Dec.  I84a. 
recently  acted  on  by  this  Court  in  Moody  v  Siitonj  2  Ired.  '~~j7, 
Eq.  381.    The  present  plaintiff  has  by  no  conduct  of  his      \^ 
impaired  his  equity,  as  between  him  and  Black ;  and,  there-  '^»n<^»J' 
fore,  the  latter  stands  merely  in  the  place  of  Lindsay,  and 
the  plaintiff  has  a  right  to  have  deducted  from  the  judgment 
against  him  the  value  of  such  part  of  the  corn  as  he  did  not 
receive  and  the  interest  thereon.      What  that  was  will,  of 
course,  be  the  subject  of  enquiry  in  a  future  stage  of  the 
cause,  and  in  the  meantime  the  injunction  was  properly  con- 
tinued. 

It  will  therefore  be  certified  to  the  Court  ot  EJquity  that 
there  is  no  error  in  the  decree  appealed  from;  and  the  ap- 
pellant must  pay  the  coita  of  this  Court. 

Per  Curiam,  Ordered  accordingly. 


EDMUND  B.  FREEMAN  w.  AL8EY  EATMAN. 

A  voluntary  con^janoe  of  land,  before  our  Statute  of  1640,  ch.  %8,  though 
for  the  oeritoiioua  purpose  of  providing  for  a  wife  or  children,  wac,  bj  the 
Statute  27  Eliz.  c  4,  fraudulent  and  void  against  a  subsequent  purchaser  for 
a  fair  price,  whether  the  purdiaaer  had  notice  or  not  of  the  prior  convej- 


Even  where  the  contract  of  purchase  is  executory  and  the  purchaser  is  in- 
fonwd  of  a  prior  meritorious  settlement,  that  settkment  is  a  nullity  as  againut 
the  puxchaser,  who  has  a  right  to  call  for  the  legal  title. 

The  case  of  Clanton  t  Burgess,  2  Dev.  Eq.  13,  cited  and  approved. 

This  cause  was  transmitted  by  consent  of  parties,  from 
the  Court  of  Equity  of  Wake  County  at  Fall  Term,  1843| 
to  (ha  Supreme  Court.* 

The  plaintiff  set  forth  in  his  bill,  That  on  the  13ih  of 
March,  1843,  he  contracted  to  sell  to  the  defendant,  at  and 
for  the  price  of  three  dollars  per  acre,  a  certain  tract  of  land 
in  Wake  County,  and  the  defendant  then  executed  under 

J 
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Dec.  1843.  bis  hand  nnd  seal  a  memornndum  of  the  said  contract  of 
^^^  sale,  which  was  annexed  to  the  said  bill  and  prayed  to  be 
V  taken  as  part  thereof— that,  immediately  alter  the  said  con- 
Eatman.  ^^^^^  ^^^  made,  the  defoodant  took  possession  of  the  premi- 
ses under  the  said  contract,  and  had  ever  since  continued  to 
occupy  the  same — that  sometime  in  the  month  of  August^ 
1843,  he  applied  to  the  defendant  to  complete  the  contract^ 
ofiering  on  his  part  to  have  the  land  surveyed  according  to 
the  contract  and  to  make  a  proper  deed  for  assuring  the  title 
to  the  defendant,  and  desiring  the  defendant  to  pay  for  t-hd 
same  or  to  give  his  bond  according  to  the  contract,  so  sooa 
as  by  a  satisfactory  survey  the  number  of  acres,  and  there- 
by the  amount  of  the  purchase  money,  should  be  ascertain- 
ed: But  that  the  defendant  declined  to  take  any  steps  for  ex- 
ecuting the  said  contract,  alleging  that  the  plaintiff  was  not 
in  a  condition  to  make  him  a  good  title  to  the  premises.  The 
bill  then  further  stated,  that  one  Merchen  Morris  was  the 
owner  of  the  premises,  and  on  the  8th  of  November,  1833, 
by  deed  conveyed  or  attempted  to  convey  the  same  for  the 
consideration  of  love  and  affection  and  of  one  dollar  to  his 
sons  Hilliard,  Henry,  William  and  Rufus,  after  his  death — 
that  on  the  6th  of  February,  1834,  the  said  Merchen  Mor- 
ris sold  the  said  premises  to  one  Lott  Uarrell  for  the  sum  of 
seven  hundred  dollars  paid  by  the  said  Harrelf,  and  by  a 
depd  of  that  date,  in  consideration  of  that  payment,  bargain- 
ed and  sold  the  same  to  the  said  Lott  Harrell  and  his  heirs 
— that  the  said  sum  of  $700  was  a  full  and  valuable  consid- 
eration lor  the  said  land — that  the  said  Harrell  was,  at  the 
time  of  his  said  purchase,  payment  and  taking  the  said  deed, 
entirely  ignorant  of  the  said  vt>luntary  conveyance  to  the 
said  Morris'  sons,  and  had  no  notice  thereof  either  actual  or 
constructive — and  that  the  said  Harrell,  immediately  aAer 
his  purchase,  took  possession  of  the  premises,  and  continued 
to  hold  the  same  until  the  day  of  November,  1838,  when 
he  sold  and  by  deed  duly  conveyed  the  same  to  the  plaintiff 
for  the  consideration  of  five  hundred  and  ninety  one  dollars, 
the  plaintiff  having  no  notice  whatever  of  the  said  volun- 
tary conveyance— and  that  the  plaintiff,  immediately  after 
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his  purchase,  went  into  possession,  and  so  continued  until  l>ec  1843. 
his  contract  of  sale  with  the  defendant  and  his  going  into  p^^^ 
possession  as  before  stated.    The  bill  further  set  forth  that       v 
the  defendant,  not  disputing  any  of  the  facts  here  stated  as  to  ^^^"^^^ 
the  title  and  conveyances,  yet  insisted,  that,  in  consequence 
of  the  said  conveyance  to  the  sons  of  the  said  Morris,  the 
plaintiff  had  not  himself,  and  of  course  could  not  convey,  a 
good  title  to  the  said  premises.    And  the  plaintiff  then  pray- 
ed for  a  specific  performance  of  his  said  contract,  alleging 
that  he  could  convey  a  good  and  valid  title. 

The  defendant  in  his  arswer  admitted  the  facts  stated  in 
the  bill,  and  averred  his  willingness  to  complete  the  contract 
of  purchase,  provided  the  plaintiff  could,  under  these  cir-    < 
cumstances,  convey  to  him  a  good,  legal  title,  a  question 
which  he  submitted  to  the  Court 

Badger  for  the  plaiutiff. 
Whitaktrtot  the  defendant. 

RvFFiN,  C.  J.  The  parties  are  agreed  as  to  the  state  of 
the  title,  as  respects  the  facts^  and  it  is  particularly  set  forth 
in  the  pleadings.  The  defendant's  objection  to  carrying  in- 
to effect  his  contract  of  purchase  is,  that  in  point  of  law  the 
plaintiff  cannot  make  him  a  good  title.  That  depends  up- 
on the  operation  of  the  deed  made  in  November,  1833,  by 
Mr.  Morris  to  his  four  sons,  as  against  the  plaintiff  and  his 
veudoTj  Harrell ;  who  were  both  purchasers  for  full  value 
paid  and  took  conveyances  in  fee,  without  any  notice  of  the 
deed  to  the  sons.  That  deed  is  expressed  to  be  made  for 
love  and  affection,  and  one  dollar,  and  purports  to  convey  the 
land  io  the  sons  at  the  death  of  the  father.  The  pecuniary 
part  of  the  consideration  is  so  obviously  nominal  and  colour- 
able, that  the  deed  must  be  regarded  as  founded  on  blood  on- 
IjTy  and  the  instrument  is,  therefore,  really  a  voluntary  cov- 
enant of  the  father  to  stand  seized  to  his  own  use  during  his 
life  and  afterward  to  the  use  of  his  sons.  The  opinion  of 
the  court  is,  that  as  a  conveyance  to  the  sons,  it  is  void  as  a- 
gainst  the  subsequent  purchasers  for  a  valuable  considcra- 
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Dec  1843  tion,  withoiU  notice ;  and;  therefore,  that  the  plaintiff  is  able 
Freeman  ^^  ^^^^^  to  the  defendant  a  good  title. 

T  Whatever  doubt  may  be  entertained,  whether  the  purpo- 

Eatman^  ses  or  the  language  of  the  act  of  the  27tb  Eliz.  c.  4,  author- 
ized the  construction,  we  conceive,  that,  before  our  act  of 
1840,  c.  28,  it  was  settled  so  firmly  as  not  to  be  shaken  by 
any  authority  but  that  of  the  Legislature,  that  a  voluntary 
conveyance,  though  for  the  meritorious  purpose  of  providing 
for  a  wife  or  children,  is,  by  that  statute,  made  fraudulent 
and  void  against  a  subsequent  purchaser  for  a  fair  price, 
though  with   notice  of  the  prior  conveyance.     It  was  held 
that  notice  made  no  difference ;  because,  if  the  purchaser 
knows  of  the  deed,  he  knows  also  that  by  law  it  is  void. 
OoecKs  casty  5  Rep.  60.     The  doctrine  has  in  more  recent 
periods  been  several  times  much  discussed  and  confirnaed. 
At  law  there  are  the  cases  of  Doe  v  Martyr,  1   New.  Rep. 
332,  Doe  v  Mannings  9   East,  59,  and  Hill  v  Bishop  of 
Exeter,  2  Taunt.  69.     It  never  has  been  doubted,  that  a 
purchaser  without  notice   was  within  the  meaning  of  the 
act,  for  upon  such  a  purchaser  the  fraud  is  actual.    The 
struggle  was,  wliether  one,  who  had  notice  of  a  prior  deed 
before  he  bought,  could  or  should  be  also  said  to  be  defraud- 
ed by  it.    As  it  has  been  just  remarked,  it  was  held  at  law 
in  the  cases  cited  and  others,  that  notice  did  not  prevent  the 
operation  of  the  statute.     To  the  same  effect  there  are  also 
many  cases  in  equity.  Evelyn  v  Templar,  2  Bro.  C.  C.  148. 
Taylor  v  Stile,  stated  in  2  Snyden  Vend.  160.    In  Turvcr- 
toft  v  Purvertofi,  18  Vcs.  84,  Lord  Eldon  held,  that  a 
husband,  who  after  marriage  made  a  fair  settlement  on  his 
wife,  could  not  at  her  instance  be  restrained  from  selling 
the  estate;  because  under  the  act  the  purchaser,  though  with 
notice,  would  get  a  good  title,  and,  conscquntly,  it  could  not 
be  against  conscience  to  do  what  the  statute  sanctioned. 
And  afterwards  the  purchaser  of  the  estate  in  controversy  in 
that  suit,  who  bought  and  took  his  conveyance  pendente  lite 
and  who  was  under  the  necessity  of  going  into  equity,  be- 
cause the  wife  had  the  possession  of  the  land  and  title  deeds, 
and  was  threatening  to  fell  limber,   was   relieved   bv  Lord 
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Eldon  by  having  a  receiver  appointed  before  answc  r,  which  Dec.  1843. 
his  Ijordsbip  put  expressly  on  the  ground,  that  the  voluntary  'Z  "^ 
aettlement  gave  do  title  whatsoever  against  the  purchaser,  v 
Mdealfe  v  Purvertoft,  1  Ves.  &  Bra.  180.  In  his  judg-  batman, 
meat  Lobd  Eldon  relied  on,  and  must  be  considered  as  ap- 
proving, the  previous  decision  of  Sir  William  Grant  in 
Buckle  V  JUiUhellf  18  Ves.  100  ;  which  is  a  very  strong 
case  indeed.  It  was  there  decided,  that  a  voluntary  settle- 
ment is  void,  not  only  wt  against  a  purchaser  who  is  so  by 
conveyance,  but  also  as  to  one,  whose  purchase  rests  in  ar- 
ticles; and  such  a  purchaser  had,  upon  his  bill,  a  decree  for 
specific  performance  against  his  vendor,  and  those  claiming 
beDeficially  under  the*  settlement,  and  the  trustees  in  whom 
the  legal  estate  was  vested.  Sir  William  Grant  said, 
the  construction  of  the  statute  was  settled  at  law ;  and  that 
it  mast  receive  the  same  construction  and  produce  the  same 
effect  in  a  Court  of  Equity  as  in  a  Court  of  Law.  There- 
fore the  purchaser  of  an  equitable  estate  ought  no  more  to 
be  affected  by  a  voluntary  settlement,  than  the  purcha- 
ser of  the  legal  estate  ;  for  the  party  having^  the  equitable  ti- 
tle is  in  equity  to  most  purposes  considered  as  the  complete 
owner  of  the  estate.  The  same  doctrine  has  been  held  by 
this  court.     Clantonv  Burgess^  2  Dev.  Cq.  13. 

The  foregoing  cases,  most  of  them,  need  not  have  been 
cited  for  the  purposes  of  the  question  now  before  the  court, 
since  there  are  here  both  au  innocent  purchase,  without  no- 
tice, for  full  value,  and  an  actual  conveyance  from  the  for- 
mer owner,  who  was  still  in  possession.  But  those  cases 
bave  been  adverted  to  as  clearly  showing,  that  even  when 
the  contract  is  executory  and  the  purchaser  is  informed  of  a 
prior  meritorious  settlenr.ent,  that  settlement  is  made  a  nulli- 
ty as  against  the  purchaser,  who  has  a  right  to  call  for  the 
legal  title.  It  follows,  of  necessity,  that  there  can  be  no 
question  of  the  title  now  under  consideration,  even  if  no  ac- 
tual fraud  were  contemplated  by  Morris  and  his  sons.  There 
must  therefore  be  the  usual  decree  for  specific  performance 
of  the  contract. 

Per  CuaiAH,  Decree  accordingly. 
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MALCOLM  &  GAUL  6l  OTHERS  vs.  T.  R.  PURNELL,  TRUSTEE 
&c  6t  OTHERS. 

Dec.  1843  x.  makes  a  deed  in  trust  to  satisfy  his  creditors.  The  deed  recites  that  A. 
"""  owed  several  debts,  which  are  specified  by  the  namet  of  the  creditors  and 
his  sureties.  It  states  too  that  **  he  is  indebted  also  to  other  persons  whom 
be  cannot  now  specify /'  and  ftirther  recites  that  <<he  is  desirous  of  saving 
harmless  the  above  named  sureties  and  paying  all  his  just  debts,  as  well  oth- 
ers  as  those  named  above,  and  of  providing  for  his  wife  &c,"  He  then  con- 
veys his  property  in  trust,  that  out  of  the  same  the  debts  above  named  shall 
be  first  paid  and  the  sureties  should  be  saved  harmless,  and  the  remainder 
&c.  shall  be  applied  to  the  sole  use  and  benefit  of  his  wiie—ffeld  that,  un- 
der the  directions  of  this  deed,  aQ  the  creditonii  as  well  those  particalarly 
named,  as  those  not  named,  came  in  equally. 

Appeal  from  an  interlocutory  order  of  the  Court  of  Equi- 
ty of  Halifax  county,  at  the  Pall  Term,  1843,  his  Honor 
Judge  Bailey  presiding. 

This  was  a  bill  filed  in  order  to  have  a  proper  construc- 
tion of  a  deed  of  tiust  made  by  Jnmes  Frazier  to  the  defend- 
ant, Purnell,  and  to  have  the  trust  fund  applied  under  the 
direction  of  the  court.  The  material  parts  of  the  deed  upon 
which  the  construction  was  asked  were  these  :  The  deed 
recited  <<that  whereas  Robert  C.  Bond  and  M.  H.  Pettway 
were  sureties  for  the  said  Frazier  to  a  note  to  James  Moore 
for  the  sum  of  seven  hundred  and  fifty  dollars,  and  R.  C. 
Bond  and  R.  J.  Hawkins  were  sureties  for  the  said  Frazier  to 
the  Bank  of  the  State  for  §1,100,  and  S.  H.  Gee,  T.  R.  Pur- 
nell, R.  J.  Hawkins  and  Henry  M.  Purnell  were  sureties  for 
the  said  Frazier  to  certain  notes  to  B.  P.  Moore  for  $1,700, 
and  the  said  Frazier  was  justly  indebted  to  Michael  Ferrall 
in  the  sum  of  $200,  and  to  other  persons  whom  he  cannot 
now  specify."  And  it  further  recited  that  "  whereas  the  said 
Frazier  was  honestly  desirous  of  saving  harmless  the  above 
named  sureties,  and  paying  all  his  just  debts,  as  well  otheis 
as  those  named  above,  and  of  providing  for  his  wife  Mary." 
The  deed  then  conveyed  the  grantor's  property  to  the  trustee 
"  iu  trust  and  confidence  that  rhe  debts  above  named  shall 
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be  first  paid,  and  the  sureties  saved  harmless — and,  then,'>  I^<^<^*  i^^^* 
the  remainder  "shall  be  applied  to  the  sole  use  and  '^^"^6' 'jJfaiTo^ 
of  the  said  Mary,  wife  of  the  said  Frazier."  v 

The  matters  of  account  being  referred  to  the  Clerk  and  ^^"^•'^* 
Master,  a  report  was  made,  shewing  the  state  of  the  fund, 
and  submitting  io  the  court,  whether,  according  to  the  con- 
struction of  the  deed,  the  said  fund  should  be  applied  in  the 
first  place  to  the  satisfaction  in  full  of  the  debts  and  liabili- 
ties particularly  specified  and  named  in  the  deed,  and  the 
residue  only  to  be  liable  to  the  satisfaction  of  the  other  debts 
of  the  said  Frazier.  Upon  consideration  whereof,  his  Hon- 
or was  of  opinion,  that  the  said  fund  was  not,  according  to 
the  true  construction  of  the  deed,  previously  applicable  to 
the  said  specified  debts,  but  should  be  applied  pro  rata  to 
and  amongst  all  the  debts  of  the  said  Frazier  provided  for 
by  the  said  deed,  and  he  ordered  and  directed  accordingly. 
From  which  order  the  said  M.  H.  Pettway,  R.  C.  Bond  and 
S.  H.  Gee  prayed  an  appeal  to  the  Supreme  Court ;  and  there 
remaining  in  the  said  cause  other  matters  to  be  settled  be- 
fore a  final  decree  could  pass,  his  Honor  was  pleased  tool- 
low  the  said  appeal  and  directed  the  foregoing  statement  to 
be  certified  unto  the  Supreme  Court,  according  to  the  stat- 
ute regulating  appeals  from  interlocutory  orders  and  decrees. 

Badger  and  B,  F.  Moore  for  the  plaintiffs. 
Iredell  for  the  defendants. 

RuFFiN,  C.  J.  We  thick  the  intention  is  unequivocal, 
to  put  all  the  debts  on  the  same  footing. 

The  language  is  express,  that  it  was  the  purpose  to  pay 
all  the  debts — "a^  well  others  as  those  named  above." 
It  is  said,  however,  that  a  preference  is  given  to  the  enumer- 
ated debts  in  that  part  of  the  deed,  which  declares  the  trusts, 
and  provides  that,  '*the  debts  aiove  named  shall  be j^r^t 
paid."  But  the  expression  <<  above  named"  is  not  used  in  a 
restricted  sense,  as  meaoinq;  the  debts  particularly  specified, 
as  contradistinguished  from  the  debts  generally,  but  is  used 
to  signify  '<all  the  debts  which  had  been  mentioned  in  the 
previous  part  of  the  deed. 
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Dec.  1843.  This  coiistrnciion  is  unavoidable  ;  for  unless  it  be  correct, 
Tr~  there  is  no  provision  for  the  debts  not  specifically  designated, 
V  inasmuch  as  according  to  the  deed  alter  '^  the  debts  above 
Purucii.  named  shall  be  first  paid,  fAen"  the  provision  for  the  wife 
arises.  But  to  exclude  any  of  the  debts  is  contrary  to  the 
declared  purpose  of  the  deed;  und,  according  to  the  obvi- 
ous intention,  all  debts  are  to  be  discharged  before  the  wife 
is  to  get  any  thing.  That  is  the  order  to  which  the  word 
"  first"  applies  in  the  declaration  of  the  trust;  which  means 
that  the  debts,  as  a  whole,  are  to  be  paid  before  the  wife  can 
come  in.  The  provision  for  her  shews  the  expectation  of  a 
surplus  after  satisfying  ail  the  creditors.  There  was,  there- 
fore, no  motive,  at  the  time  of  making  the  deed,  for  distin- 
guishing between  the  different  debts ;  and  no  preference  is 
given.  It  will  be  certified  to  the  Court  of  Equity,  that  there 
is  no  error  in  the  decree. 

Per  Curiam,  Ordered  accordingly. 


-*■*>»#»»»— 


LEMUEL  H.  MEBANE  m.  ALGERNON  S.  YANCY  4fc  AL. 

The  real  estate  of  a  deceased  person  was  sold  under  our  act  of  Assembly  for  a 
diTision  among  the  hein.  The  land  was  sold  and  the  money  put  at  inter- 
est under  the  direction  ef  the  court,  and  a  considerable  amount  of  interest 
accrued  from  the  inyestment.  One  of  the  heirs  became  a  feme  covert  ap* 
ter  the  sale  and  investment.  Held  that,  on  her  death,  without  having  had 
issue  and  under  age,  her  surviving  husband  was  not  entitled  to  any  part  of 
the  principal,  but  was  entitled  to  her  share  of  the  interest,  accrued  during 
the  coverture,  in  his  own  right,  and  to  her  share  of  the  interest,  accrued  be* 
fore  the  coverture,  as  her  administrator- 

The  case  of  Scull  v  Jernigan,  2  Dev.  6c  Bat  Eq.  144,  dted  and  aj^oved. 

Transmitted  by  consent  of  parties  from  the  Court  of  Eqin- 
ty  of  Jaswell  county,  at  Pall  Term,  1843,  to  the  Supreme 
Court. 

From  the  pleadings  and  proofs  the  case  appeared  to  be 
this  :  Bartlett  Yancy  died  intestate  in  the  year  1828,  seized 
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in  fee  of  lands  in  Caswell  county,  and  leaving  several  chil-J>«c-  is^s. 
dren,  his  heirs  at  law ;  of  whom  one  was  Caroline  L.,  who  "^J[^^~ 
intermarried  with  the  plaintiff,  Mebane,  in  1841,  and  died  ▼ 
in  December,  1842,  without  having  had  issue,  and  under  the  ^^^y* 
age  of  twenty-one  years.  Some  years  anterior  to  the  mar- 
riage of  Mrs.  Mebane,  npon  a  suit  instituted  between  her- 
selt  and  the  other  heirs  for  that  purpose,  the  Court  of  E« 
quity  decreed,  that  a  part  of  the  Ipnd  should  be  sold  for  a 
division,  and  they  were  sold  by  the  Clerk  and  Master,  and 
brought  about  $26,000.  The  money  was  subsequently  paid 
into  the  office  of  the  Master,  and  he  was  directed  by  the 
court  to  lend  it  out  at  interest  for  the  benefit  of  the  parties 
iu  the  cause  ;  and  he  did  so,  and  received  for  interest  about 
the  sum  of  $6,000,  which  he  re-invested  from  time  to  time 
as  opportunity  offered.  After  the  marriage  of  the  plaintiff, 
to  wit,  in  March,  1842,  he  took  a  loan  of  $2,500,  part  of  the 
fund,  and  executed  his  bond  therefor  to  the  Master.  In  No- 
vember, 1842,  an  order  was  made  in  the  cause,  that  the 
Master  should  pay  to  the  heirs  respectively  their  several 
shares  of  the  said  fund,  the  payments  to  be  made  to  the  a- 
dults  in  person  and  to  the  guardians  of  the  infants  respec- 
tively ;  bnt  nothing  was  done  under  the  same  before  the 
death  of  Mrs.  Mebane. 

The  plaintiff  took  administration  of  his  late  wife's  estate, 
and  filed  this  bill  against  the  surviving  heirs  and  the  Clerk 
aod  Master,  and  therein  prays  his  wife's  share  of  the  pro- 
ceeds of  the  sale  of  the  land  and  the  interest  accumulated  to 
be  paid  to  him,  or  such  part  thereof  as  he  is  entitled  to. 

The  answer  of  the  heirs  insists,  that  the  whole  fund  is 
real  estate  and  descended  to  them  in  possession;  because 
there  is  nothing  in  the  case  equivalent  to  actual  seisin,  which 
would  have  been  necessary  !o  give  the  husband  an  estate  as 
tenant  by  the  curtesy;  and  because  the  ]ivife  was  supported 
oiit  of  her  personal  estate,  and  not  at  ail  out  of  the  interest 

accrued  on  this  fund,  which,  in  truth,  was  in  no  manner  se- 
vered from  the  prindpal. 

No  counsel  for  the  plaintiff. 
Graham  for  the  defendant. 
K 


J 
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Dec.  1S43,  ftuFFiir,  C.  J.  It  IS  very  plain,  ihat  the  plaintiff  has,  no 
Mebane  ^'^'®  *^  '"^  wife's  shaFC  of  the  capital;  that  is,  of  the  original 
▼  price  for  which  the  land  sdd.  As  administrator,  he  cannot 
Ymicj.  jjj^^g  j^.  because  the  proceeds  of  sale  are,  as  respects  infants 
and  married  women^real  estate  and  to  be  secured  accordingly, 
80  that  they  shall  go  to  l^he  real  and  not  the  personal  repre- 
sentatives; Rev.  Si.  c.  85,  Sec.  7.  For  the  same  reason,  he 
is  not,  as  husband,  entitled  to  the  fund  absolutely;  nor  as  te- 
nant by  the  curtesy,  for  the  want  of  issue.  If  it  had  got  in« 
to  his  hands,  he  would  have  been  obliged  to  refund  it  to  his 
wife^s  heirs,  as  things  have  turned  out.  Scull  v  Jernigan, 
2  Dev.  and  Bat.  Ec^.  144.  The  decree  of  November,  1842, 
makes  no  difference.  Being  both  an  infant  and  covert,  the 
decree  would  not  have  been  binding  on  her,  as  between  her 
and  her  husband,  they  not  being  opposing  parties  in  the  suit. 
But  the  decree  does  not  cover  her  case  in  terms;  for  it  gives 
DO  directions  for  the  payment  of  the  shares  of  the  married 
women,  and  no  doubt,  the  omission  was  of  purpofie,  as  the 
act  directs  such  shcires  to  be  mvested  or  settled,  so  as  to  be 
secured  to  the  wife  and  her  heirs.  As  respects  a  share  of 
the  capital,  therefore,  the  bill  must  be  dismissed. 

But  we  hold,  that  the  plaintiff  is  entitled  to  a  decree  for 
all  the  interest  accrued  on  his  wife's  share,  after  defraying 
her  proportion  of  the  expense  of  those  proceedings.  Re- 
gardingr  the  original  fund  as  realty,  yet  the  interest  is  not,  for 
that  is  the  annual  profit :  and  the  general  rule  is,  that  rents 
or  the  profits  of  real  estate,  accrued  during  the  seisin  of  a 
particular  person,  go  ta  the  executor  of  that  person,  and  not 
to  the  heir,  nor  even  to  one  who  takes  by  a  limitation  over 
on  a  contingency,  which  divested  the  estate  of  the  first  ta- 
ker.  Profits  of  land  are  not  taken  in  land,  but  in  its  pro- 
duce, money;  and  that  is  personalty.  The  profits  during 
the  marriage,  vested  in  the  husband,  who  has  survived,  and 
those  which  accrued  before,  belong  to  the  plaintiff  as  admin- 
istrator. We  say  they  belong  to  him  as  administrator,  be- 
cause we  cannot  regard  the  sum  received  by  him  from  the 
Master,  for  which  he  gave  his  bond,  as  received  in  his  own 
right,  or  in  any  other  light  than  a  loan.    He  exercised  no 
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right  of  ownership  over  the  fund  ;  not  even  becoming  a  par-  Bee  I8i3 
ty  in  the  cause,  as  far  as  appears.     Consequently,  he  sue-  ' 

ceeds  to  that  part  of  the  fund  in  his  representative  direction. 

Per  CuftiAMi  Decreed  accosdinglp. 


LETfTIA  M.  A.  CRUMP  BY  HER  GUARDIAN  w.  HENRY  MOR. 

OAN. 

Tbe  marriage  of  aloDatic,  during  (he  period  of  lunacy,  ia  absolutely  void,  and 
may  be  ao  declared  by  a  Court  of  Equity. 

Upon  an  application  for  divorce  on  that  ground,  when  the  fact  of  incapacity 
of  mind  is  established,  the  court  has  no  discretion,  but  is  bound  to  pro- 
noonoe  a  decree  of  nullity  of  marriage. 

In  a  case  of  alleged  insanity  at  the  time  of  the  marriage,  aubeequent  acqui- 
escence during  long  or  frequent  periods,  of  undoubtedly  restored  reason 
would  be  cogent  proof  of  competent  understanding  at  the  time  of  the  mar* 
nage :  but,  if  the  insanity  at  that  time  be  established,  so  that  the  marriage 
was  Toid  ipao  faeio^  it  $eem»  that  neither  acquiescence,  long  cohabitation 
and  issue,  nor  the  desire  of  the  parties  to  adhere  pan  amend  the  original  de- 
fect. 

Tbe  canon  and  civil  law,  as  administered  in  the  ecclesiastical  courts  in  En- 
gland, are  parts  of  the  common  law,  were  hrought  here  by  our  ancestors  as 
sQch,  and  have  been  adopted  and  used  here  in  all  cases,  to  which  they  were 
applicable,  and  whenever  there  has  been  a  tribunal  exercising  a  jurisdiction 
to  call  for  their  use. 

A  soil  for  nnUity  of  marriage  on  4he  ground  at  insanity  may  be  brought  ei- 
ther in  the  name  of  the  lunatic  by  her  guardian  or  in  the  name  of  the  guar* 
dian,  though  the  former  is,  for  some  reasons,  the  preferable  course. 

Tbe  cases  of  Johnson  v  Kincade,  2  Ired.  Eq.  470,  and  Shaw  v  Bumey^  I 
Ifcd.  Eq.  148,  dtcd  and  approved. 

Cause  transmitted  -by  consent  of  parties  to  the  Supreme 
Coort  i'om  the  Court  of  Equity  ot  Motgomery  county,  at 
Full  Term,  1843. 

This  was  a  suit  of  nullity  of  marriage,  instituted  in  Au- 
gust, 1841,  by  Letitia  M.  A.  Crun:p,  acting  by  her  committee, 
R.  D.  Lindsay,  against  the  pretended  husband,  Henry  Mor- 
^n^  and  praying  that  a  marriage  ie  facio  celebrated  be- 
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Dec  1843  tween  those  parties  in  October,  1839,  may  be  pronounced 
""j^     null  and  void,  by  reason  of  the  said  Letitia  being,  at  the 
V       time,  of  unsound  mind,  and  not  capable  of  assenting  to  the 
^^^•^  same. 

The  bill  states  that  this  person  was  of  most  respectable 
parentage  in  Guilford  county,  and  that  she  was  there  well 
bred  and  educated,  and  formed  a  part  of  the  best  society 
there  until  her  marriage  in  1826  with  Colonel  John  Crurop^ 
who  resided  in  Montgomery  county,  and  was  a  gentleman 
of  fortune  and  character :  That  as  his  wife,  this  lady  con- 
ducted herself  with  prudence  ond  propriety  and  moved  in 
the  best  circles,  until  she  arrived  to  about  the  age  of  thirty 
and  hnd  five  children  :  That,  at  the  birth  of  the  last  of  those 
children,  she  was  attacked  with  puerperal  fever  attended  by 
mania ;  and  that  she  was  then  paitially  restored  to  her  rea- 
son, but  subject  to  occasional  alienations  of  it :  That,  while 
in  that  unsettled  state  of  mind,  her  husband  died  in  1836, 
and  that  by  that  event  she  became  entitled  to  an  indepen- 
dent property.  The  bill  then  states,  that  soon  afterwards 
she  become  a  confirmed  lunatic,  having  no  intervals  perfect- 
ly lucid,  and  generally  with  but  little  glimmering  of  reason: 
That  in  July,  1838,  she  was  duly  found  to  be  a  lunatic  and 
incapable  of  managing  her  affairs,  and  that  she  had  so  been 
continually  from  April,  1837 ;  and  that  the  court  of  Mont- 
gomery then  appointed  her  brother,  William  R.  D.  Lidsay 
the  guardian  and  committee  of  her  person  and  property. 
The  bill  then  states,  that  Mr.  Lindsay  removed  bis  sister  a- 
mong  her  relations  in  Guilford,  in  the  hope  that  the  persons 
and  places,  that  had  been  familiar  to  her,  and  the  objects  of 
her  regard  in  early  life,  might  soothe  if  not  restore  her  mind ; 
but  that,  after  a  trial  of  some  months,  it  was  found  rather  to 
exacerbate  than  to  alleviate  the  malady:  That  in  conse- 
quence thereof  he  took  her  again  to  Moto:omery  and  placed 
her  in  the  family  and  under  the  care  of  Mr.  Littleton  Har- 
ris, a  respectable  person,  and  the  friend  and  executor  of  her 
late  husband,  h^he  bill  then  states,  that  in  October,  1839, 
Mr.  Harris,  expecting  a  large  company  for  some  days  at  his 
house  upon  the  occasion  of  the  marriage  of  one  of  his  chil- 
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dien,  placed  Mrs.  Crump  under  the  care  of  a  ramily  in  hisl>cc«  i^^^ 
oeigbborbood,  named  Palmer,  of  good  reputation,  that  she  "^~"" 
might  be  duly  attended  to  during  the  festivities  in  his  own       v 
family  ;  that  on  the  succeeding  Sunday  Mrs.  Palmer,  hav-  ^^'■^s^* 
ing  occasion  to  leave  home  ior  the  day,  took  Mrs.  Crump 
and  her  servant  to  the  house  of  Charles  Morgan,  the  father 
of  the  present  defendant,  who  resided  near,  and  requested 
that  she  might  be  received  and  kept  out  of  harm;  and  she 
was  accordingly  so  received  by  Mrs.  Morgan  and  the  fami* 
]y ;  and  that,  during  the  day,  the  defendant,  Henry  Morgan, 
a  young  man  of  the  age  of  twenty  or  a  little  more,  without 
education,  standing,   property  or  expectancy,  and  with  a 
view  to  gain  the  property  belonging  to  the  lunatic,  availed 
himself  of  the  opportunity  of  having  her  in  his  power,  and, 
with  the  help  of  the  other  members  of  the  family,  prevailed 
on  her  to  agree  to  marry  him ;  that  she  was  then  held  under 
gaard  until  a  license  could  be  procured,  and  the  next  day 
they  were  married  by  a  justice  of  the  peace  clandestinely, 
in  a   field,  at  a  distance  from  any  house,  and  without  the 
knowledge  of  any  friend  or  relation  of  hers,  and  in  the  com- 
pany only  of  the  family  and  relations  of  the  defendant ;  that 
Morgan  resided  in  the  mansion  house  situate  on  Mrs.  Crunrp's 
dower,  which  be  leased  from  her  guardian,  and  that  he  and 
the  defendant  wd  the  whole  family  had  actual  knowledge 
of  the  stale  of  this  person,  and   that  it  was  notorious  that 
she  was  lunatic  and  under  the  care  of  a  guardian.    The  bill 
further  states,  that  she  has  continued  a  lunatic  ever  since; 
though  she  has  borne  a  child  since  the  marriage. 

The  answer  admits  previous  attacks  of  derangement,  and 
also  that  the  party  has  labored  uuder  them  since  the  mar- 
riage.  But  it  alleges  that,  during  the  whole  time,  there 
have  been  frequent  lucid  intervals ;  and  it  avers  that  she  was 
in  a  lucid  state  at  the  time  of  the  marriage,  and  understood 
and  assented  to  it.  The  defendant  denies  that  she  was  put 
under  restraint  to  induce  her  to  agree  to  the  marriage,  or 
that  be  desired  it  for  the  base  motive  of  interest ;  and  he 
says,  he  was  actuated  by  his  attachment  to  her  for  her  per- 
sonal attractions,  amiable  disposition  and  mental  accompli;ih- 
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Dec.  1843  ments.    He  admits  that  he  did  not  rejrret  the  favorable  op- 

^^^      portunity  of  making  a  proposal  at  his  fnther's,  and  that  he 

▼       availed  himself  of  it.      He  says,  that  she  at  first  declined  it 

Morgin.  ^Q  account  of  the  difference  in  their  ages,  but  that,  upon  his 
pressing  his  suit  with  all  the  ardor  of  a  sincere  attachment, 
she  finally  yielded,  and  without  any  influence  from  his  pa- 
rents or  any  other  person.  He  admits  that  she  expressed 
fears  that  she  might  be  demanded  by  Mr.  Harris  on  behalf  of 
her  guardian,  and  that,  when  he  went  for  the  license,  he 
gave  directions  that  she  should  not  be  surrendered  to  any 
person,  while  he  was  gone  ;  and  also  that  he,  fearing  some 
such  interference,  soon  after  obtaining  her  consent,  went  tea 
miles  in  the  night  for  the  license,  and  engaged  a  magistrate 
to  come  the  next  morning  to  perform  the  ceremony  ;  and, 
the  justice  of  the  peace  having  delayed  coming  longer  thaa 
be  thought  he  ought,  the  party  set  out  to  get  another,  when 
they  were  overtaken  on  the  road  by  the  one  previously  en- 
gaged, and  were  there  married  about  eleven  o'clock  in  the 
morning. 

The  plaintiff  entered  replication  to  this  answer,  many 
depositions  were  taken  on  both  sides,  and,  the  cause  being 
set  tor  hearing,  was  removed  to  the  Supreme  Court.  It  is 
unnecessary  to  recite  the  facts  offered  in  evidence,  as  they 
are  sufficiently  referred  to  in  the  opinion  delivered  in  this 
court. 

Badger  and  Mendenhall  for  the  plaintiff*. 
Strange  for  the  defendant. 

RuFFiN,  C.  J.  It  is  not  usual  for  the  court  to  discuss 
evidence  in  detail;  and,  to  every  one  conversant  with  the 
proofs  in  this  cause,  the  reasons  will  be  obvious,  why  we 
should  decline  it  upon  this  occasion.  It  is  suflScient  to 
state  its  effect  to  be  fully  to  sustain,  and  even  more  than 
sustoin,  the  statements  in  the  bill.  Upon  the  questions  of 
fact  there  is  not  the  slightest  doubt.  There  is  a  vast  mass 
of  depositions ;  and  all  ot  them,  including  even  those  of  the 
defendant,  and  we  may  almost  say  the  answer  too,  taken  as 
a  whole,  estabMsb  incontestably  the  want  of  capacity  in  this 
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voman  to  make  any  contract,  or  do  any  act  requiring  I>^  ^^^s- 
reason.  From  the  birth  of  the  last  child  of  the  first  mar-  cmmp 
riasre,  she  was  subject  to  frequent  fits  of  lunacy.  The  par-  ▼ 
ozism  became  more  and  more  frequent,  and  more  and  more  ^^^^ 
violent,  until  her  reason  seems  almost  to  have  become  en- 
tirely extinguished,  leaving,  ho^vever,  her  bodily  health 
piod  and  her  sensual  appetites  inflamed  and  uncontrolled. 
Her  moral  principles  and  sentiments  declined  with  the  decay 
o(  her  mental  faculties.  Once  a  well  bred  and  virtuous 
yonng  woman  and  then  an  exemplary  matron,  she  soou  lost, 
after  these  attacks,  the  characteristic  delicacy  of  her  sex,  and 
seemed  literally  to  be  possessed  wittr  a  firryof  animal  passion. 
With  a  view  to  its  gratification,  she  constantly,  forgetful 
or  insensible  of  the  death  of  her  husband,  invoked  his  re- 
turn. She  was  considered  and  treated  by  aU  as  an  insane 
person,  and  she  acted  as  if  she  was  always  insane.  She 
conducted  no  household  affairs,  performed  no  maternal  da- 
ties,  professed  no  maternal  aflfections;  No  one  gives  the  par- 
ticulars of  a  sinofle  rational  and  connected  conversation  sus- 
tained for  a  moderate  length  of  rime.  The  answer  states 
that  she  had  lucid  intervals,  and  that  in  one  of  them  she 
was  courted  and  married  by  the  defendant.  Bin  no  one  else 
thought  she  was  then  of  sound  mind,  though  not  reduced  to  a 
state  in  which  her  mind  was  so  extrngui<$hed,  as  to  present 
to  a  stranger  the  idea  of  never  having  had  any.  The  court- 
ship and  marriage  may,  under  the  circumstances,  be  called 
acts  of  madness  in  themselves ;.  and  must  satisfy  any  one 
that  the  defendant  was  fully  aware  of  her  state.  Not  one 
word  appears  ever  to  have  been  exchanged  between  these 
persons,  until  the  hour  of  their  engagemeiH  ;.  and  their  ages 
and  conditions  in  life  were  also  unsuitable.  The  subsequent 
indecent  hurry  in  having  the  ceremony  performed  and  the 
reasons  for  it,  as  admitted  in  the  answer  are  perfectly  con- 
vincing of  tlie  views  the  defendtint  and  his  family  took  of 
her  state.  It  is  true,  restraint  is  denied  ;  but  even  in  that, 
the  case  is  proved  to  be  otherwise.  Mrs.  Palmer  went  for 
Mrs.  Crump ;  but  was  refused  access  to  her  and  could  only 
I  her  through  the  window  of  a  room,  in  which  she  was 
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D«c.  1849.  shut  up.    That  lady  sent  immediately  to  Mr.  Harris  to  ad- 

^  vise  him  of  her  suspicions,  and  he  hastened  to  the  scene  of 

▼       action,  but  did  not  arrive  until  the  marriage  had  been  just 

Morgan,  concluded.    But  a  circumstance  then  occurred,  that  leaves 

no  doubt  or  her  want  of  reason  at  the  time.    In  the  moment 

of  takincr  a  second  husband,  she  invoked  the  return  of  the 

first:  "  I  wish" — she  said — "the  Colonel  would  come."     It 

is  true  this  person  was  not  always  in  a  phrenzy.  But  though 

sometimes  calmer  in  her  passions  than  at  other  times,  she 

has  never  been  sound  in  her  mind  since  1837,  at  the  nearest. 

Her  reason  has  never  existed  in  its  integrity,  for  even  the 

shortest  intervals,  as  far  as  we  can  discover. 

Indeed  the  case  was  not  much  contested  on  the  fact  of  in- 
sanity ;  but  the  defence  was  placed  on  certain  legal  posi- 
tions, which  will  now  be  considered.  It  was  contended 
with  much  zeal,  that  the  relief  cannot  be  granted,  because 
the  marriage  oi  a  lunatic  is  valid  in  law.  There  is  no 
doubt  that  at  one  period  such  a  notion  of  the  common  law 
was  entertained.  Perhaps  it  was  an  instance  of  the  absurd 
rule,  that  a  person  should  not  be  allowed  to  stultity  himself; 
or,  perhaps,  according  to  the  conjecture  expressed  by  Sir 
William  Scott,  in  Turner  v  Mef/erSj  I  Hogg.  C  L.  414, 
it  might  have  been  founded  on  some  notion  of  marriage  be- 
ing a  sacrament,  and  thence  deriving  a  spiritual  obliga- 
tion,  independent  of  the  acts  of  the  parties.  But,  to 
whatever  the  rule  may  have  owed  its  origin,  we  must  at 
this  day  feel  astonishment  that  it  should  ever  have  existed, 
and  say  with  the  great  commentator,  "  a  strange  determina- 
tion! since  consent  is  requisite  to  matrimony."  1  Blac. 
Com.  438.  This  court  has  recently  held,  Johnson  v  Kin- 
cade,  2  Ired.  Eq.  470,  that  the  marriage  of  an  idiot  is  void, 
and  gave  a  sentence  of  nullity.  The  principle  is  equally 
applicable  to  the  marriage  of  a  lunatic ;  and  we  should  con- 
sider that  case  a  conclusive  authority  in  this,  had  the  ques- 
tion been  then  argued.  Indeed,  we  then  considered  the  point 
as  one  so  little  open  at  this  day,  that  we  only  referred  to  the 
passage  in  Blackstone  and  the  single  adjudication  of  Sik 
William  Scott,  in  support  of  the  opinion.      We  have 
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therefore  heard  the  argument  of  the  question  in  the  present  ^^  *8^3- 
case,  and,  after  doing  so,  our  reflections  only  confirm  our  "q^^T" 
first  opinion.  In  Browning  v  Reane,  2  Phill.  69,  Sib  ▼ 
John  Nichol  said,  "  the  want  of  reason  must  invalidate  a  ^^^'^f*"* 
eontract  and  the  most  important  contract  of  life,  the  very 
essence  of  which  is  consent."  It  is  not  materia],  whether 
the  want  of  consent  arises  from  idiocy  or  lunacy,  or  both 
combined  ;  for,  if  the  incapacity  be  such,  arising  from  eith- 
er or  both  causes,  that  the  party  is  incapable  of  understand- 
ing the  nature  of  the  contract  itself,  and  incapable,  from 
mental  imbecility,  to  rake  care  of  his  or  her  person  and 
property,  such  a  one  cannot  dispose  of  his  or  her  person  or 
property  by  the  matrimonial  contract,  any  more  than  by  any 
other  contract.  The  case  of  Thirner  v  Meyers  was  one  of 
lunacy,  brought  by  the  husband  after  his  recovery.  Sir 
WILI.I4M  Scott  cited  three  cases  :  that  of  Morrison^  be- 
fore the  delegates  in  1745,  which  is  quoted  by  Blackstone 
as  his  authority ;  that  of  Parker  v  Parker^  before  the  Con- 
sistory Court  of  London  in  1757  and  since  reported  in  2  liCe, 
382 ;  and  Cloudesley  v  EvanSi  in  the  same  Court  in 
1763  ;  as  having  fully  determined,  that  marriage,  like  other 
civil  contracts,  is  invalidated  by  want  of  consent  of  capable 
persons.  He  said,  that  in  those  cases  all  the  old  dicta  were 
brought  before  the  courts;  and  he  took  it  to  be  as  clear  a  prin- 
ciple of  law  at  that  day  (1808)  as  any  could  be,  and  as  inca« 
pable  of  being  affected  by  any  general  dictOi  which  may  be 
ibund  in  writers  of  earlier  periods,  as  any  fundamental 
fnaximj  on  which  the  courts  are  in  the  habit  of  proceeding; 
and  he  pronounced  the  marriage  null.  A  like  sentence  was 
given  by  Sir  John  Nicol  in  Lord  PortsmoulVs  case  ; 
the  husband  being  of  weak  mind  and  the  weakness  being 
to  snch  a  degree,  that  the  party  was  pronounced  not  of 
sonnd  mind  sufficient  to  enter  into  that  contract.  And  in 
the  same  case  the  opinion  of  the  chancellor  was  given,  as  it  , 
has  often  been  in  other  cases,  in  support  of  the  principle,  by 
directing  the  committee  to  prosecute  proceedings  for  declaring 
the  marriage  void  on  the  ground  of  the  lunacy.  Jn  re,  the 
Earl  of  Portsmouth^  Avgttst  23rf,  1824.    Shelford  on  Lu- 
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Dec  1843  nalics,  449.    In  the  case  of  Parker  v  Parker  the  queslioD 
^  ^      was  entertained,  after  the  death  ol  one  of  the  parlies,  upoa 
¥      ^  an  application  for  administration.    Sir  George   Lee  did 
Morgan.  ^^^  hesitate  to  go  into  the  enquiry  of  fact;  clearly  intending, 
if  he  fonnd  the  hinacy,  to  pronounce  the  marriage  null  and 
refuse  administration  to  the  widow.    But  he  found  capacity 
and  pronounced  for  the  widow's  interest,  but  the  case  o( 
Broivning  v  Eeane,  2  Phili.  69,  is  a  similar  one,  in  which 
Sir  Jobn  Nicol  found  the  lunacy,  and,  after  making  the 
observations  before  quoted,  he  pronounced  against  the  mar- 
riage and  refused  the  administration. 

But  it  was  argued  that  these  adjudications  grew  out  of  the 
Act  of  15th  Geo.  2,  c.  30.  But  that  is  impossible.  The 
act  is  not  alluded  to  in  them.  Moreover  it  has  no  applica- 
tion to  the  cases.  It  does  not  enact  that  the  marriage  of  lu- 
natics shall  be  void.  It  assumes  thai  they  are ;  and,  to  pre- 
vent mischief  from  an  uncertainty  as  to  the  capacity  of  one, 
who  has  been  of  unsound  mind,  ascertained  judicially  by  in- 
quisition, it  enacts  that  the  marriage  of  such  a  person  shall 
be  void,  though  of  sotmd  mind  at  the  time,  unless  he  or  she 
may  have  been  so  declared  by  the  chancellor  and  the  coor.- 
mission  superseded. 

Again  it  was  said,  that  these  are  the  adjudications  of  the 
EccleMastical  Courts  and  are  founded,  not  on  the  common 
law,  but  on  the  canon  and  civil  laws,  and  therefore  not 
entitled  to  respect  here.  But  it  is  an  entire  mistake  to  say, 
that  the  canon  and  civil  laws,  as  administered  in  the  Eccle- 
siastical Courts  of  England,  are  not  parts  of  the  common 
law.  Judge  Blackstone,  following  Lord  Hale,  classes 
them  among  the  unwritten  taws  of  England  and  as  parts  of 
the  common  law,  which  by  custom  are  adopted  and  used  in 
peculiar  jurisdictions.  1  Bl.  Com.  79.  Hale's  His.  Com* 
Law.  27,  32.  They  were  brought  here  by  our  ancestors  as 
parts  of  the  common  law,  and  have  been  adopted  and  used 
here  in  all  cases,  to  which  they  were  applicable,  and  when- 
ever there  has  been  a  tribunal  exercising  a  jurisdiction  to  call 
for  their  use.  They  govern  testamentary  causes  and  matri- 
monial causes.    Probate  and  reprobate  of  wills  stand  upon 
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the  same  grounds  hera  as  in  England,  unless  so  far  as  stat-Dcc.  1843 
utes  may  liare  altered  it.  Dickinson  v  Stewart^  1  Mur.  99."^7um 
Ward  V  Vichars,  2  Hay.  164.  Redmond  v  Collins^  4  Dev.  v 
430.  Divorce  causes  fall  within  ihe  same  category,  upon  *^°'5*^' 
the  conferring  of  the  jurisdiction;  whicli  must  be  emphati- 
cally true  upon  the  enactment,  that  the  Court  should  not  on- 
ly grant  divorces  for  certain  specified  causes,  but  "for  any 
other  just  cause,"  thus  giving  no  guide  to  our  discretion 
but  the  lights  to  be  derived  from  our  ancestors  in  the  like 
cases.  We  remark,  in  conclusion,  that  in  not  one  of  the  cas- 
es cited  did  the  judge  profess  to  found  his  sentence  of  nullity 
on  the  civil  and  canon  laws,  as  distinct  from  the  common 
law,  or  that  the  principle  was  peculiar  to  that  part  of  the 
common  law,  which  owed  its  origin  to  those  laws.  On  the 
contrary,  the  reasoning  throughout  is,  that  marriage  is  not, 
as  was  once  supposed,  an  exception,  by  force  of  the  canon 
law,  to  the  principle  of  the  common  law,  which  makes  con- 
tracts invalid  for  the  want  of  mental  capacity.  It  is  the 
common  law  itself,  which  authorizes  and  requires  the  mod- 
era  decisions  of  the  Courts,  in  opposition  to  some  ot  the 
iicia  of  elder  text  writers.  In  that  light  is  the  subject  view- 
ed by  Chancellor  Kent  in  the  case  of  Wightman  v 
Wightmanj  decided  in  1820,  4  Johns,  ch.  ca.  343.  So 
we  also  considered  it  in  Johnson  v  Kincade]  and  we  have  no 
doubt,  that,  by  the  common  law  of  England  as  held  in  that 
country  for  a  century,  as  we  know,  and  probably  much  long- 
er, and  not  denied  by  any  adjudication  by  any  Court,  as  far 
as  can  be  traced  for  four  or  five  centuries,  a  marriage  of  a 
lunatic  is  void,  and  must  be  so  pronounced  by  every  Court, 
to  which,  and  in  every  form  in  which,  the  subject  can  be 
presented.  And,  besides,  a  statute  gives  the  general  juris- 
dictioQ  here,  and,  acting  under  it,  we  cannot  hesitate  to  say, 
that  it  is  against  reason,  that  one  without  reason  should  be 
held  to  have  made  a  binding  contract. 

But  it  was  further  said  at  the  bar,  that  there  was  evidence, 
from  which  lucid  intervals,  for  at  least  short  periods  since 
the  marriage,  might  be  inferred,  and  that  amounts  to  con- 
fii'mation.    A  writer  upon  the  law  of  mariage  lays  it  down^ 
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Dec.  1843.  that  whcD  a  marriage  is  void    ipso  facto,  acquiescence, 
Cramp" '^"S  cohabitation  and  issue,  or  the  desire  of  the  parlies  to  ad- 
V       here,  cannot  amend  the  original  defect.     Paynter  on  mar^ 
Morgan.  ^-^^^  ^^^  divorce,  157.    In  a  case  of  alleged  insanity  at  the 
time  of  the  marriage,  subsequent  acquiescence,  during  long 
or  frequent  periods  of  undoubtedly  restored  reason,  would  be 
cogent  proof  of  competent  understanding  at  the  time  of  the 
marriage;  but,  assuming  lunacy  then  to  have  existed,    the 
rule  of  the  author  quoted  seems  to  be  sustained  by  the  con-  i 

sideration,  that  marriage  is  a  peculiar  contract,  to  be  celebra-  | 

ted  with  prescribed  ceremonies,  and,  theielore,  subsequent  | 

acts,  not  amounting  in  themselves  to  a  marriage,  will  not 
make  that  good  which  was  bad  in  the  beginning.    But  we  | 

do  not  propose  to  lay  down  such  a  rule  in  this  case;  for  we  | 

are  clearly  of  opinion,  that,  at  no  time  since  this  marriage,  I 

has  this  person  been  so  in  possession  of  her  faculties,  as  to  j 

be  capable  of  judging  of  her  rights  or  interests,  or  of  making  | 

or  confirming  a  contract.  ! 

The  Court  was  next  asked  to  refuse  to  annul  the  marriage  { 

as  a  matter  of  discretion,  as  being  best  for  all  parties,  under  | 

existing  circumstances.  If  the  Court  could  treat  it  as  a 
case  of  discretion,  the  present  is,  certainly,  not  one  for  the 
exercise  of  the  discretion  by  leaving  this  person  and  her 
property  in  the  power  of  the  defendant,  whose  motives  and 
conduct  from  the  beginning  to  the  end  have  been  most  flagi- 
tious. But  we  have  no  such  discretion  as  will  enable  us,  on 
the  hearing  of  the  cause,  to  refuse  the  decme,  if  the  party 
can  legally  demand  it.  The  committee  usually  apply  to  the 
chancellor  for  directions  upon  thisj  as  upon  other  subjects 
involving  the  expenditure  ol  the  lunatic's  estate,  and  aficr 
an  enquiry  whether  it  is  proper  any  steps  should  be  taken 
to  avoid  the  marriage  of  one  found  to  be  a  lunatic,  it  is  or- 
dered accordingly.  Before  the  master  or  before  the  Chan- 
cellor, objection  will  be  heard  on  this  proceeding  from  any 
person  in  interest;  and  one  may  be  heard  on  a  motion  to  dis- 
charge the  order  or  supersede  the  commission.  The  ques* 
tion  would  thus  be  madadistinctly  and  decided  on  the  proper 
evidence  and  facts.    But  when  the  cause  has  been  regularly 
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iosticuted,  the  Court  cannot  refuse  to  entertain   it.    On  the  !><«•  1843. 
hearing  the  decree  must  be  granted,  if  the  pleadings  and  "^^^3" 
proofs  authorise  it;  and  the  Court  cannot  allow,  in  this  stage       v 
of  the  cause,  the  merits  to  be  embarrassed  by  having  other  '^^^fs^^ 
questions  complicated  with  them.       Parnell  v  Parnellf 
2  PbilL  158. 

Lastly,  objection  was  taken  to  the  form,  in  which  this 
snit  is  brought,  being  in  the  name  of  the  supposed  lunatic 
by  her  committee;   whereas,  it  is  said,  it  should  be  in  the 
name  of  the  committee  alone.     The  authority  for  tlie  posi- 
Uoo  is  a  passage  in  a  treatise  on  the  law  of  non  compotes  by 
Mr.  Stock,  p.  20;  for  which  is  cited  Lord  Portsmouth's  cosis^ 
1  Hay.  £c.  Rep.  356.    We  do  not  doubt  that  a  suit  for  nul- 
lity may  in  England  be  brought  by  the  committee  in  bis  own 
name  alone;  for,  in  the  Ecclesiastical  Courts  any  party  in  in- 
teresti  though  a  third  person^  as  a  committee  of  a  lunatic,  or 
one  claiming  an  estate  in  remainder  after  failure  of  issue, 
may  institute  such  a  suit  or  may  intervene  in  it,  as  Mi.  Chil- 
ly states,  2  Genl.  Prac.  460.    It  may  be  noticed  in  passing 
tliat  he  adds,  that  in  general  there  should,  for  greater  securi- 
ty, whilst  the  parties  and  witnes^^s  are  living,  be  a  sentence 
io  the  ecclesiastical  courts,  though  the  marriage  be  absolute- 
ly void,  as  in  the  case  of  lunacy.      But  to  the  point  under 
consideration;  it  appears,  that,  from  the  nature  of  the  juris- 
diction of  the   Ecclesiastical  Courts,  which   is  m  rem  or 
OD  the  status  of  the  person,  the  committee  alone  may  insti- 
tute proceedings  to  annul  the  marriage  of  the  lunatic.  That, 
we  think,  is  all  that  is  meant,  when  it  is  said  the  committee 
is  a  proper  party;  for  it  is  certain  he  also  often  joins  the  lu- 
natic with  himself.    That  was  done  in  the  very  case  cited 
by  Mr.  Stock,  as  is  seen  in  a  report  of  it  in  an  earlier  stage. 
Lord  Portsmouth's  case,  3  Aid.  63.    It  there  appears  to 
be  "a  cause  of  nullity  of  marriage  promoted  and  brought  by 
John  Charles,  Earl  of  Portsmouth,  acting  by  Mr.  Follows, 
his  committee."  But,  if  it  were  otherwise  in  the  Ecclesiasti- 
cal Courts,  it  would  yet  be  a  proper  mode  of  proceeding  in  a 
Court  of  Equity  here;  which  may  well  follow  either  its  own 
course  or  that  of  the  ecclesiastical  Courts  in  this  respect, 
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Dec  1843  7110  usual  course  in  a  Ck)urt  of  Equity,  after  an  inquisition 
Q^  and  appointment  of  a  committee,  is  by  bill  by  the  commit- 
▼  tee,  joining  the  lunatic;  and,  although  the  object  of  the  suit 
Morgan.  ^jis(q  avoid  the  lunatic's  own  act,  it  was  held  that  the  jom- 
der  was  no  cause  of  demurrer,  even  though  then  the  maxim 
was,  that  no  person  could  stultify  himself;  for  the  joinder  was 
considered  a  mere  formality.  RidUrv  Ridler^  1  Eq  Cas. 
Abr.  279;  Brown  v  Clark,  3  Wood.  Lee.  378,  note,  Stock 
on  non  compotes^  34.  In  this  State  we  have  said  it  was  good 
either  way.  Shaw  v  Burnetii  1  Ired.  Eq.  148.  In  John- 
son V  Kincade  the  bill  was  in  the  form  of  the  present  and 
we  decreed  on  it.  Indeed,  we  most  approve  of  it,  because 
upon  suspending  the  commission,  pendente  lite^  for  the  res- 
toration of  the  party's  reason,  the  case  would  be  proceeded 
in- without  the  necessity  of  a  supplemental  bill  by  the  lu- 
natic to  procure  the  benefit  of  the  proceedings  as  far  as  they 
bad  gone. 

The  court,  therefore,  prononnces  the  marriage  null ;  and, 
after  what  has  been  said,  of  course,  with  costs  against  tho 
defendant. 

Dbcree  (a).  Letitia  M.  A.  Crump,  acting  by  her  com- 
mittee William  R.  D.  Lindsay,  against  Henry  Morgan. 

March  2d,  1844.  This  cause  coming  on  to  be  heard  up- 
on the  bill,  answer,  exhibits  and  proofs,  and  being  debated 
by  counsel  on  each  side,  and  the  whole  matter  being  con- 
sidered  by  th«  court :  It  is  thereupon  declared  by  the  court, 
that  in  the  month  of  October,  in  the  year  1839,  in  the  coun- 
ty of  Montgomery,  the  ceremony  of  a  marriage  between  the 
plaintiff  Letitia  M.  A.  Grump  and  the  defendant  Henry  Mor- 
gan, was  had  and  solemnized  by  and  before  a  justice  ot  the 
peace  (or  the  said  county:  and  that  the  said  plaintiff  had 
been,  in  July,  I83S,  duly  found  to  be  a  lunatic  and  incapa- 
ble of  managing  her  affairs,  and  so  to  have  been  continually 
from  April,  in  the  year  1837,  and  had  been  duly  committed 
as  a  lunatic,  to  the  caro  and  guardianship  of  her  brother,  the 
said  William  R.  D.  Lindsay  as  her  committee:  and  also, 

AWe.  a.     The  reporter  hai  inserted  Uiis  dcciee  et  lenfth,  es  such  cases    are 
novel  in  this  State,  and  the  foim  of  the  decree  was  settled  hy  the  court  itself. 
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that  at  the  time  of  the  fact  of  the  said  marriage  thus  had  Dec.  i84a. 

and  performed,  the  said  plaintiff  Letitia  K.^.  was  still  nn-~ 

der  the  care  and  custody  of  her  said  committee  as  a  IunatiC|  ^^^ 
and  was,  in  fact,  then  and  there  a  lunatic  and  person  of  un*  ^oiv^n- 
sound  mind  and  incapable  from  mental  imbecility  of  under* 
standing  and  consenting  to  any  contract,  and  especially  a 
contract  of  so  high  a  nature  as  that  of  the  said  marriage : 
aad  that  the  said  Henry  well  knew  of  such  unsoundness  of  . 
iDind  of  the  said  plaintiff,  and  by  fraud  and  imposition  with- 
out the  knowledge  of  the  said  committee  or  any  friend  of 
the  said  plaintiff,  clandestinely,  and  for  the  mere  purpose  of 
wicked  gain,  did  procure  the  said  marriage  in  fact  to  be  had 
and  celebrated  :  and  the  court  doth  further  declare  that  the 
said  plaintiff,  hath,  ever  since  the  said  marriage,  in  fact,  con- 
tinued to  be,  and  is  now,  lunatic  and  of  unsound  mind,  and 
incapable  of  consenting  to  the  said  marriage,  and  thereby 
confiraiing  the  saa>e,  even  if  such  subsequent  consent  could, 
in  law,  confirm  and  make  valid  the  said  marriage.  There- 
fore, the  court  doth  pronounce  and  declare  the  suid  pretended 
marriage  defactOj  contracted  and  celebrated  between  the 
said  Letitia  M.  A.  Crump  and  Henry  Morgan,  to  have  been 
and  to  be  utterly  null  and  of  no  effect;  and  that  the  said 
Letitia  was  and  is.  and  of  right  ought  to  be,  free  and  at  lib- 
erty from  any  bond  of  said  pretended  marriage  de  faeio ; 
and  doth  pronounce  that  she  ought  to  be  divorced,  and  doth 
decree  that  she,  the  said  Letitia  M.  A.  Crump,  be  freed  and 
divorced  from  the  said  Henry. 

And  the  court  further  decrees  that  the  said  defendant  pay 
all  the  costs  of  this  suit,  to  be  taxed  by  the  proper  officers^ 
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ERASMUS  LOVE  vs.  RICHMOND  LOVE'S  ADM*OR  &  AL- 

Dae.  1843  ^*  became  entitled  in  1792,  under  her  deceased  husband's  will  to  a  life  ea- 
^...,._.  tate  in  certain  slaves,  with  remainder  after  her  death  to  her  four  children, 
W.,  A.,  R.  and  E.  A.  died  before  1810,  leaving  surviving  her  a  hnaband 
and  three  children.  R.  died  intestate  in  1810,  onder  age  and  without  issue, 
leaving  as  his  next  of  kin  his  mother,  his  two  brothers  W.  and  £.  and  tha 
three  children  of  his  sister  A.  Soon  after  the  death  of  R^  his  mother  M. 
relinquished  to  her  surviving  chiKlren,  and  to  the  husband  and  children  of 
her  daughter  A»  her  life-estate  in  eight  of  the  slaves  bequeathed  to  her 
by  her  husband's  will — and  these  eight  slaves,  together  with  two  others  be- 
longing to  the  estate  of  R.  were  then  divided  between  the  sons  W.  and  B« 
and  the  children  of  A.,  the  husband  of  A.  assenting.  The  nagroea  so  dir 
vided,  were  always  afterwards,  from  1810  up  to  the  filing  of  tins  bill  in 
1841,  held  in  severalty  by  the  said  parties,  according  to  the  said  division, 
and  claimed  and  enjoyed  as  their  own.  M.,  the  tenant  for  life,  died  in 
1839.  Held,  that  the  children  of  A.,  who  were  then  infants,  but  are  now 
adults,  not  objecting  to  the  said  division,  it  must,  accompanied  by  the  long 
possesdan  under  a  claim  of  several  right,  be  binding  upon  the  parties,  al- 
though at  the  time  it  was  made  there  was  no  administration  on  the  estate  of 
the  intestate  R.,nor  on  the  estate  of  A.,  and  that  the  parties  can  now,  since 
the  death  of  M.,  only  claim  a  division  of  the  remainder  of  the  slaves,  in 
which  she  had  a  life  estate. 
Held  further,  that  if  a  distributive  share  in  an  intestate's  estate  consisting  of 
slaves,  must  be  assigned  by  writing  in  the  same  manner  that  the  slaves  spe- 
cifically must  be,  yet  after  a  delivery  of  the  negroes  to.  the  donees,  their  di- 
vision of  them,  and  the  consequent  possession  by  each  of  the  parties  in  sev« 
eralty  for  nearly  thirty  years,  this  possession  must  be  held  adverse  to,  and 
will  bar  the  donor ;  or  would  authorize  the  presumption  of  a  gift  in  writing 
or  any  thing  else  requisite  to  support  it 
The  case  of  Powell  v  Powell,  1  Dev.  6c  Bat.  Eq.  379,  cited  and  spproved. 

This  cause  was  transmitted  to  the  Supreme  Court,  by 
consent,  from  the  Couit  of  Equity  of  Richmond  county,  at 
Fall  Term,  1843. 

The  following  facts  appeared  from  the  pleadings  and 
proofs.  In  the  year  1792,  William  Love  (he  elder,  died, 
having  made  his  will,  and  bequeathed  to  his  wife  Mary  for 
lite  four  slaves,  therein  named,  with  remainder  after  her 
death  to  her  four  children,  William,  Ann,  Richmond  and  the 
present  plaintiff,  Erasmus  Love.      Ann  Love  married  Peter 
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H.  Cole  and  died  before  1810,  leaving  her  husband  surviving '^^  '8*3 
her,  and  also  three  children,  namely,  Ann  Jennings,  Wil-  ^~ 
liam  L.  Cole,  and  Mary,  the  wife  of  Walter  F.  Leake  5  and  ▼ 
Waller  P.  Leake,  shortly  before  the  filing  of  this  bill,  ndrain-  ^*^^** 
istered  on  the  estate  of  Mrs.  Ann  Cole.  Richmond  Cole, 
one  of  the  legatees,  died  intestate  in  1810,  under  age  and 
wirhont  issue;  and  his  next  of  kin  were  his  said  mother  and 
brothers  William  and  Erasmus,  and  the  said  three  children 
of  his  deceased  sister,  Mrs.  Cole,  as  representing  her.  In 
1835,  the  plaintiff  procured  letters  of  administration  of  the 
estate  of  Richmond,  deceased.  In  1836,  Mary  Love,  the 
mother,  assigned  to  the  plaintiff  Erasmus  Love,  by  deed,  all 
her  interest  or  distributive  share  of  the  personal  estate  of  her 
said  deceased  son,  Richmond.  In  1339,  the  said  Mary,  the 
widow,  died,  and  the  plaintiff  administered  also  on  her  es* 
late.  She  left  a  considerable  number  of  slaves  to  be  divided 
under  her  husband's  will,  among  those  in  remainder,  being 
the  original  stock,  or  a  part  of  them,  and  t^eir  increase  dur- 
ing her  long  lifo  estate.  William  Love,  the  son,  died,  leav- 
ing a  will,  of  which  his  son  Richmond  Love  is  the  executor. 
The  bill  was  filed  on  the  17th  of  November,  1840,  and 
sets  forth  the  names  of  thirty  or  forty  slaves  as  being  of 
that  stock,  and  the  persons  having  possession  of  them,  and 
also  states,  that  there  are  many  others,  of  whose  names  the 
plaintiff  is  ignorant.  Among  them  are  three,  called  by  the 
names  of  Marshall,  Pinkney  and  Aggy,  and  stated  to  be  then 
in  the  possession  of  the  plaintiff.  The  bill  also  sets  forth 
the  names  of  certain  other  negroes  and  states  them  to  be 
then,  and  to  have  been  long  before  the  death  of  the  tenant 
for  life,  in  the  possession  of  the  said  three  children  of  Mrs. 
Cole;  and  that  they  are  of  greater  value  than  their  mother's 
share  or  one  fourth  under  her  father's  will,  and  their  own 
fourth  part  of  the  said  share  of  their  deceased  uncle  Rich- 
mond ;  and  it  insists,  thereupon,  that  no  further  allotment 
shoald  be  made  to  them  or  to  Leake  as  the  administrator  of 
Mrs.  Cole.  The  bill  then  charges,  that  the  other  negroes 
(which  it  states  to  be  in  the  possession  of  the  plaintiff  and 
of  Richmond  Love,  the  younger,  the  executor  of  William 

M 
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D«c.  1848  Love,  the  younger,)  are  divisible  between  those  two  persons 

~ only  ;  and  that,  in  such  division,  ihe  plniniiff  is  eniiiled  lo 

r*     one  founh  of  the   whole  under  his  lather's   will,  and  taie 
^^''♦-     fourth  of  the  shore  of  Richmond  in  his  own  oriuinal  rijrlit  as 
one  of  Richmond's   next  of  kin,  and  another  fourth  as  the 
■    assignee  of  liis  mother  as  another  of  his  next  of  kin. 

The  bill  is  filed  against  Richmond  Love,  the  executor  his 
father,  William  the  younger,  and  asrninst  Leake,  Ihe  admin- 
istrator of  Mrs.  Cole,  and  charges  that  they  refused  to  mnke 
the  division,  as  claimed  by  the  plaintiff,  under  divers  un- 
founded pretences:  Among  which  are  these:  that  a  divi- 
vision  had  already  been  made  of  the  negroes  or  some  of 
them,  and  that  the  plaintiff  obtained  his  share  of  those  so 
divided;  and  that  Mary  Love,  the  mother,  had  relinquished 
or  surrendered  to  all  her  children,  or  their  representatives, 
her  interest  as  one  of  the  next  of  kin  of  her  deceased  son 
Richmond,  in  and  to  the  negroes  in  question,  or  some  of 
them  ;  whereas,  tie  bill  charges,  that  there  never  was  a  val- 
id division  of  any  of  the  negroes,  and  that  Richmond,  de- 
ceased, never  got  any  part  thereof  in  his  lifetime,  and  that 
since  his  death  no  one  had  authority  to  make  any  division 
for  him  until  the  plaintiff  administered  on  his  estate,  and 
that  he  hath  not  since  made  any  sue!)  division  ;  and  further 
charges,  that  the  said  Mary,  the  mother,  never  did  in  any 
competent  way  relinq.uish  her  said  interest.  Atid  Ihe  bill 
prays  that  ihe  parties  may  be  declared  to  be  entitled  as  before 
stated,  and  a  division  decreed  accordingly. 

The  answers  state  that  Mrs.  l^ove  surrendered  eight  of  the 
slaves,  in  which  she  had  a  lile  estate,  to  wit.  Bob,  Oelphia, 
Leice,.  Marshall,.  Pinkney,  Tom,  Aggy  and  Isaac;  and  that 
Richmond  Love  was  entitled  also  to  two  negroes,  named 
Caesar  and  Tom,  specifically  bequeathed  to  him  in  his  fa- 
ther's will ;  and  that,  soon  after  the  death  of  Richmond, 
with  the  knowledge  and  consent  of  Mrs.  Love,  those  tea 
negroes  weredividcd^  and  in  that  division  one  third  part  was 
allotted  to  William  Love,  one  third  part  to  the  plaintiff 
Erasmus,  consisting  of  theth^^ee  negroes,  Marshall,  Pinkney 
and  Aggy,  and  the  remaining  third  part  to  the  surviving 
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bnsbani  and  children  of  Mrs.  Ann  Cole,  dec'd ;  and  that,^«c- 1843. 
under  that  division,  ihe  said  parties  have  enjoyed  iu  several-     7^"^ 
ty  the  negroes  so  allottod  to  them  ever  since,  and,  particu-       ▼ 
Inrly,  that  many  years  affo  the  plaintiff  sold  the  said  slaves,       ^*^' 
Marshall^  Pinkney  and  Aggy.    The  answers  further  state, 
that  the  other  negroes,  or  most  of  them,  in  which  Mrs.  Love 
hnd  a  life  estate,  came  to  the  possession  of  the  plaintiff  after 
ber  death,  and  that,  shortly  after  he  filed  this  bill,  he  remov- 
ed them  or  most  of  them  ou-t  of  the  State.     And  the  answers 
also  state,  that  Mrs.  Love,  at  the  time  she  executed  to  the 
pininiiff  the  assignment  of  her  distributive  share  of  her  son 
Richmond's  estate,  was,  "from  extreme  old  age  and  infirmity 
of  body  and  mind,  in   a  state  of  dotage,  and  incapable  of 
inakiti?  any  rational  disposition  of  property  or  any  contract  ; 
and,  therefore,  insist,  that  the  assignment  is  void,  and  that 
her  share  ought  to  he  distributed  amongst  her  next  of  kin, 
who  are  also  the  next  of  kin  of  the  intestate  Richmond. 

Replication  was  put  in  to  the  answers  and  testimony  ta- 
ken, and  the  cause  being  set  for  heormg,  was  removed  to 
the  Supreme  Court. 

Strange  for  the  plaintiff. 

No  counsel  in  this  court  for  the  defendants. 

RuFPiN,  C.  J.  Upon  the  pleadings  there  are  two  mate- 
rial questions,  on  which  the  parties  desire  the  judgment  of 
the  court.  The  first  is,  what  slaves  are  subject  to  the  divi- 
sion that  is  s<iught  ?  And  the  second  is,  whether  the  plain- 
tiff is  entitled,  as  the  assignee  of  his  mother,  to  her  share 
of  those  negroes  that  may  be  allotted  as  the  portion  of  her 
son,  Richmond  ?  As  to  the  first  point,  it  is  to  be  observed 
that  all  the  slaves  bequeathed  to  the  widow  for  life,  and  their 
increase  are  of  course  now  to  be  divided,  unless  there  has  al- 
ready been  a  division  of  some  of  them ;  and  that  the  division 
DOW  to  be  made  is,  in  the  first  place,  into  four  equal  shares : 
one  for  the  plaintiff  in  his  own  right;  one  to  him  as  ad- 
ministrator of  his  brother  Richmond ;  one  to  the  executor 
of  William  Love,  deceased;  and  the  other  to  the  defendant 
Leake,  the  administrator  of  Mrs.  Cole.    As  respects  the  pro* 
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Dec  1843. portions  in  which  the  parties  are  entitled,  as  thus  stated, 
— T       '  there  can  be  no  dispute.    The  real  controversy  appears  to 


V 


be,  whether  the  former  division,  which  is  insisted  on  by  the 
^^'•'  defendant,  shall,  as  far  as  it  went,  stand ;  or  whether  it  shall 
be  annulled,  and  thus  let  in  the  plaintiff  to  the  benefit  of  the 
increase  of  the  slaves  allotted  in  that  division  to  the  other 
owners,  both  in  his  original  right  and  as  the  assignee  of  his 
mother. 

Upon  the  matter  of  fact,  it  appears  that  in  January,  1811, 
the  year  after  the  death  of  Richmond   Love,  ten   negroes, 
comprising  two  which  he  had  owned  in  severalty,  and  eight 
in  which  his  mother  gave  up  her  life  estate  to  those  entitled 
in  remainder,   were,   as  property  belonging  to  the  parties 
jointly  and  equally,  divided   into  three  shares,  and  one  of 
them  assigned  to  the  plaintiff,  another  to  William  Love,  then 
living,  and  the  third  to  Mr.  Cole  and  his  three  children  as 
representing  Mrs.  Cole,  then  deceased.     Under  that  divisoo 
the  parties  took  immediate  possession  of  the  slaves  allotted 
to  them  severally,  and  held,  used,  and  disposed  of  them  as 
their  own  in  severalty,  without  any  claim  setup  byany  of  the 
parties  to  the  negroes  held  by  the  others,  or  dissatisfaction 
expressed,  as  far  as  appears,  until  this  litigation  was  begun. 
Mrs.  Love  resided  in  Richmond  county,  as  did  also  the  oth- 
er parties,  all  being  members  of  the  same  family  ;  so  that  it 
cannot  for  an  instant  be  doubted,  that  she  was  fully  aware 
of  what  was  don J,  and  gave  her  approbation  to  it.    Indeed, 
the  very  substratum  of  the  proceeding   was  her  own  act ; 
that  is,  the  surrender  of  her  life  estate  in  eight  of  the  negroes. 
The  very  object  of  that  surrender  must  have  been  a  division 
between  her  children  and  grandchildren,  among  whom  the 
division  was  actually  made. 

Can  it  be  supposed,  then,  that  she  intended  to  claim,  or, 
rather,  that  she  did  not  then  disclaim  and  relinquish  her  in- 
terest or  share  in  that  portion  of  the  slaves,  which  she  might 
have  claimed  as  one  of  the  next  of  kin  ot  her  deceased  son? 
Why  surrender  all  if  she  meant  to  claim  back  a  part  of 
those  eight  ?  In  the  same  manner,  doubtless,  she  acted  in 
reference  to  the  other  two  slaves,  which  Richmond  owned 
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10  leveraltf.    They  were  pat  with  the  eight  the  widow  had  Dec  i843. 
given  up,  and  all  ten  divided  as  one  fund,  or  as  forming  a  ""7 
common  property,  divisible  beneficially  into  three   parts ;        v 
that  is,  one  for  the  two  brothers,   William  and  Erasmus,    ^^*' 
each,  and  one  for  Mrs.  Cole's  Children.      It  is  irue  that  was. 
not  legally  correct;  for  the  division,  strictly  speaking,  should 
have  been  into  four  parts,  of  which  the  two  surviving  bro. 
thers  were  entitled  to  one  each  ;  Cole,  as  surviving  husband, 
entitled  to  another;  and  the  fourth  was  the  share  of  Rich- 
mood,  deceased,  and  was  again  divisible  between  his  mother 
aod  brothers,  and  the  children   (not  the  husband)  of  Mrs. 
Cole.    But  it  is  manifest,  if  the  mother  gave  up  her  claim 
to  her  distributive  share,  as  she  bad  given  up  her  life  estate, 
that  for  every  purpose,  except  that  of  determining  the  inter* 
ests  of  Mr,  Cole  and  his  children  as  between  themselves,  the 
division  would  be  into  three  parts.    The  plaintiff,  for  exam- 
pie,  being  entitled  under  his  father's  will  to  one  fourth  part, 
and,  as  one  of  Richmond's  next  of  kin,  to  one  third  of  an- 
other lourth  part,  was  thus  entitled  to  get  one  third  of  the 
whole.    That  is  just  what  he  did  get,  and  what  his  brother 
William  also  got.    For  the  purposes  of  justice,  therefore,  to 
those  two  persons,  the  division  effected  all  that  the  most  for- 
mal and  conclusive  partition,  through  the  medium  of  admin- 
istrations  on  the  estates  of  the  deceased  brother  and  sister, 
could  have  done,  excepting  only  that  it  might  not  be  valid 
as  between  Cole  and  his  children,  and,  therefore,  might  at 
the  instance  of  one  of  them  be  disturbed.      But  it  is  very 
plain,  that  at  this  distance  of  time  the  plaintiff  ought  not 
to  annul  the  partition,  on  the  ground  merely  that  other  per- 
sons, by  possibility,  may  have  it  in  their  power  to  repudiate 
it.    The  plaintiff  ought  to  make  it  appear,  that  some  one, 
who  has  the  power,  has  rescinded  what  has  been  done.  But 
here  the  contrary  is  seen  to  be  the  case.    By  the  bill  it  ap- 
pears, that  none  of  the  negroes,  allotted  as  the  third  of  Mrs. 
Cole,  were  taken  by  Mr  Cole,  but  that  they  are  all  in  the 
possession  of  the  children  of  his  deceased  wife  ;  and  in  con- 
sequence of  that  fact,  the  plaintiff  seeks  to  exclude  those 
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Dae.  1843  children  from  any  further  share  of  Richmond's  part  of  the 
""7  negroes,  which  are  still  to  be  divided.     Now,  if  ihat  be  true, 

r  the  whole  difficulty  is  nt  once  explained,  and  we  see  another 
^'•'  motive  inducing  Mrs.  Love  to  give  np  both  her  life  eslwte 
and  her  distributive  share  of  Richmond's  estate,at  least  as  far 
as  those  negroes  constituted  a  part  of  it.  She  gave  up  her  in* 
teresrs  to  her  children  and  grand-children,  aud  Mr.  Cole  in 
return,  gave  up  to  his  children,  his  interest  which  was  in 
part  of  the  negroes,  and  which  in  addition  to  what  those 
children  got  from  their  grand-mother,  made  their  interest  al* 
so  one  third  oi  all  those  negroes.  The  Court  cannot  douhei 
that  such  was  the  true  nature  of  that  transaction.  The 
deed  or  instrumeut  of  partition  itself  is  not  before  the  Court. 
Duties  contents  are  stated  by  a  witness,  without  objection  to 
his  evidence  on  the  score  of  the  non  production  of  the  paper ; 
and  it  appears  in  that  manner,  that  Mr.  Cole  was  a  party  to 
the  division  of  IHl  I,  m  which  that  share,  which  he  mi^ht 
have  cpjimed  tor  himself,  was  allotted  to  his  children.  la- 
deed,  he  became  bound  to  William  Love  in  a  heavy  penalty, 
that  the  present  plaintiff,  who  was  nineteen  years  old,  would 
upon  coming  of  age  abide  by  the  division  then  made.  Prom 
Ihat  time  to  the  present,  the  plaintifl  does  not  shew  the  lenst 
dissatisfaction  on  the  part  of  either  Cole  or  his  children  with 
what  was  then  done.  On  the  contrary,  it  is  to  be  collected 
from  the  bill,  that  those  persons  insist  on  that  transaction  as 
a  l)indinsr  partition  pro  ianto  ;  for  it  states  the  children  to 
be  m  possession  of  the  negroes  then  allotted  to  them  nnd 
their  increase,  cluimifig  them  as  their  own  ;  and  there  is 
nothing  to  create  a  suspicion,  that  their  father  wishes  to 
disturb  them,  if  he  could.  But  whatever  doubt  micrht  have 
been  affected  on  that  point,  there  is  now  no  room  for  any  ; 
inasmuch  as  Leake,  the  administrator  of  Mrs.Cole,  and  there- 
fore having  the  formal  and  legal  riirht  to  succeed  to  her 
risfhts,  so  far  from  disturbing  that  division,  insists  on  it  in 
his  answer,  as  having  been  madeaiid  as  being  obligarory. 

The  bill  does  not  seek  to  impeach  it  on  the  ground  of  the 
plaintiff'^  infancy  at  the  time  it  was  made.  But  if  it  had,. 
the  attempt  would  have  been  unavailing  ;  for  the  plaintifi 
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accepted  the  nei^roes  nllotted  as  bis  share,  kept  them  ten  or  Dm.  184s 
fifteen  years  afior  his  Tull  age,  and   then  sold  them  as  bis  ""^^ 
own  ill  Severn  I  ty.  v 

To  the  vi«\v  that  has  been  thus  token,  the  bill  raises  ^"^ 
two  objections.  One  is,  that  Mrs.  Love  did  not  in  "any 
competent  way"  relinquish  her  interest  in  thosft  negroes,  as 
one  or  the  next  of  kin  of  Richmond  Love.  This  we  sup* 
pose  to  mean,  that,  as  this  transaction  occnred  after  1806,  a 
writing:  was  requisite  to  the  transfer  of  her  right  in  the  slaves. 
We  will  not  now  undertake  to  determine,  whether  a  distrib- 
uiive  share  in  an  intestate's  estate  consisting  of  slaves,  musi 
be  assij/ned  by  writing  in  the  same  manner  that  the  slaves 
specifically  must  be.  If  it  must  foe,  because  it  is  within  the 
mischief  provided  for  in  the  act  of  1806,  then  it  will  follow, 
that  this  case  is  within  the  provision  to  that  act,  because 
there  was  an  actual  possession  by  the  donees  until  the  death 
of  the  donor  intestate.  If,  however,  a  gift  in  writing  be  ne- 
cessary, yet  here  it  would  be  disf)en8ed  with  by  the  delivery 
of  the  negroes  to  the  donees,  their  division  of  '.hem  and  the 
consequent  possession  by  each  of  the  parties  in  severiilty  for 
nearly  thirty  years.  The  possession  thus  taken  and  held 
was  adverse  to  the  owner  ;  Powell  y  Powell^  1  Dev.  d&  Bat. 
Eq.  319  ;  and,  in  analogy  to  the  operation  of  the  statute  of 
Umitations  at  law,  would  bar  the  donor,  or  indeed  would  au- 
thorise the  presumption  of  a  gift  in  writing  or  any  thing  else 
requisite  to  support  it.  And  this  is  more  especially  proper 
in  this  case,  since  there  is  so  strong  a  probability  that  the  re- 
linquishments of  Mrs.  Love  and  Mr.  Cole  were  the  one  the 
consideration  of  tlie  other. 

The  other  objection  raised  in  the  bill  is,  that  there  was 
Dot  "  a  valid  division,"  because  there  was  no  administrator 
of  the  intestate  Richmond  Love.  But  we  think  that  circum- 
suinee  cannot  in  this  Court  impair  t^ie  obligation  of  the  di- 
vision, followed  up  as  it  has  been  by  such  long  possessions  in 
severalty  and  other  acts  of  ownership  and  disposition.  We 
need  not  enquire  whether  at  this  day  the  plainiiflf,  as  admin* 
i^rtrotorof  Richmond,  could  maintain  an  action  at  law  for 
the  slaves  Caesar  and  John,  who  belonged  to  bis  intestate  ex- 


112  EQUITY  CASES  IN  THE 

Bee.  1848.  clusivelf .    Admit  that  he  conld,  and  that  the  other  negroes 
j^^^      stood,  as  to  that  point,  on  the  same  ground,  yet  it  would  be 
▼       clearly  improper  to  oilow  him  in  equity  to  rip  up  this  parti- 
^^^'     tion,  which  was  made  by  the  persons  entitled  to  the  proper- 
ty,  in  thu  vietw  of  the  Court  of  Equity,  and,  in  truth,  accor- 
ding to  their  respective  interests  or  shares  as  fixed  in  the 
Court  of  Equity.    The  plaintiff  did  not  administer  for  the 
purpose  of  satisfying  debts.    His  intestate  owes  nothing :  it 
is  not  pretended.    The  plaintiff  is,  therefore,  but  an  admin- 
istrator purely  in  trust  for  the  next  of  kin  of  his  intestate 
brother.    If  he  were  a  stranger,  he  cotild  not  disturb  the  ar- 
rangement which  his  eestuis  que  trusts  had  made  :,moch 
less  can  he  do  so,  when,  as  one  of  (be  next  of  kin,  he  him- 
self joined  in  the  partition  and  has  enjoyed  his  share  under 
it.  As  the  case  stands,  the  next  of  kin — there  being  no  cred- 
itors— were  the  real  owners  of  the  property,  andthelegal  ti- 
tle, subs^uently  got  by  the  administration,  but  a  shell.     It 
may  be  used  to  protect,  but  not  to  annoy  the  true  owners.  It 
was  proper  enough  to  obtain  the  administration  with  a  view 
to  a  division  of  the  other  negroes,  when  the  lemainder  would 
fall  into  possession  upon  the  death  of  the  widow.     But  as  to 
the  ten  negroej  that  were  divided  in  1811,  to  wit,  Bob,  Del- 
phia,  Leice,  Marshall,  Pinkney,  Tom,  Aggy  and  Isaac,  and 
Caesar  and  another  Tom,  which  two  last  were  bequeathed 
specifically  to  Richmond  Love  by  his  father,  VFIIiiam  the  el- 
der, the  Court  is  of  opinion,  and  so  declares,  that  the  divis- 
ion thereof  then  made  is  binding  and  conclusive  on  the  par- 
ties before  the  Court.  It  is  true,  the  Court  cnunot  pronouuce 
it  to  be  so  as  against  the  children  of  Mrs.  Cole,  beeause  they 
are  not  made  parties  to  this  cause.   But  we  have  no  reason 
to  suppose  from  the  bill  or  from  the  answer  of  Leake,  who 
married  one  of  them,  that  those  persons  are  dissatisfied  or 
wish  to  disturb  what  has  been  done.     But  they  have  only  a 
subordinate  interest,  namely,  as  representing  the  sister  of 
Richmond  in  the  division  of  his  estate.     As  to  the  primary 
division,  all  the  necessary  parlies  are   mode  ;  since,  in  tliat 
Iieake  reprtsents  his   intestate,  Mrs.  Cole,  and  his  acts  con- 
clude the  interests  of  Cole  the  surviving  husband,  and  the 
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plaintiff  represents  his  intestate  Richmond.    It  is,  therefore,  Dec.  1843. 
not  indispensable  to  make  the  children  of  Mrs.  Cole  parlies  "^"^ 
to  this  cause  to  enable  the  Court  to  make  any  decree,  although       t 
we  cannot  decide  every  part  of  the  controversy  unless  they    ^'^^^' 
shall  be  made  parties.    The  bill  seeks,  first,  a  division  of  the 
negroes  given  in  remainder,  including  some  that  have  at* 
ready  been  divided  ;  and  that  in  such  division  a  full  share 
or  fourth  thereof  shall  be  allotted  to  the  plaintiff  as  adminis- 
Crator  of  Richmond  Love,  deceased.    Upon  that  we  have  de- 
clared that  the  division  which   was   made  of  ten  slaves  in 
1811,  is  conclusive  on  the  plaintiff  and  the  defendants  in 
this  suit.    But  as  to  the  other  slaves  included  in  the  bequest 
in  remainder,  and  their  increase,  there  is  no  objection  to  the 
division  as  prayed ;  and  the  respective  parties  must  in  a 
reasonable  tiire  produce  all  the  said  slaves,  thus  to  be  divi- 
ded, before  a  commissioner  of  the  Court,  to  be  valued,  and 
allotted  into  four  equal  parts,  whereof  the  plaintiff  is  enti- 
tled to  one  in  his  own  right  and  to  another  as  administrator 
of  Richmond  Love,  deceased,  and  the  defendant  Leake  as  ad- 
ministrator of  Mrs.   Cole,  and  the  defendant,  Richmond 
Love,  as  the  executor  of  his  father,  William  Love,  is,  each 
entitled  to  one  share*    And  there  must  also  be  a  reference 
to  ascertain  the  profits  made  and  by  whom,  or  the  reasona- 
ble hires,  accruing  from  those  slaves  since  the  tenant  for  life 
died. 

The  bill  likewise  seeks  that  the  share,  that  may  be  thus 
allotted  to  the  plaintiff  as  administrator  of  Richmond  Love, 
may  be  again  divided  or  distributed  ;  and  therein  the  plain- 
tiff claims  a  double  share,  that  is  to  say,  one  as  brother  of 
the  intestate  and  one  under  his  mother's  assignment.  The 
validity  of  this  assignment  has  been  attacked.  But  from 
the  reading  of  the  depositions,  the  weight  of  the  evidence 
seems  to  us  decidedly  in  favor  of  her  capacity  to  make  the 
deed  of  gift,  and,  especially,  as  she  might  be  expected  to  be 
naturally  inclined  to  bestow  such  a  bounty  on  her  only  sur- 
viving child.  But  the  Court  cannot  proceed  to  a  decree  on 
this  part  of  the  case,  nor  make  any  declaration  :  because  the 
children  of  Mrs.  Cole,  who  died  before  her  brother,  are  some 

N 
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Dec  1843  of  his  next  of  kin,  and  ore  necessary  parties  to  a  suit  for  the 
distribution  of  his  estate.  Therelore,  the  plaintiff  must 
brin^  them  in,  or,  as  to  this  part  of  the  case,  the  bill  will,  af- 
ter a  reasonable  time,  be  dismissed  with  costs,  and  thus  let 
another  and  proper  proceeding  be  instituted  for  the  distribu- 
tion of  Richmond  Love's  estate  separately. 

Per  CcRiAft,  Decreed  accordingly. 


JAMES  0.  HALE  AND  WIFE  vt.  SAMUEL  C.  GAUSE. 

Where  a  husband  intendi  by  a  bill  in  equity  to  impeach  a  marriage  agtee- 
meot  made  between  him  and  hie  wife,  before  marriage,  ahe  mnat  be  a  par- 
ty defendant  to  the  bill,  and  not  be  joined  with  hnn  aa  a  plainttC 

This  cause  was  removed  on  affidavit  to  the  Supreme 
Ck>urt,  from  the  Court  of  Equity  of  Brunswick  County,  at 
the  Fall  Term,  1843. 

The  bill  states,  that  the  plaintiff,  James  O.  Hale,  married 
the  other  plnintiflT,  Ann  C.  Hale,  who  was  a  sister  of  the  de- 
fendant, in  the  year  1832 — that  before  the  marriage  and  in 
consideration  of  the  intended  marriage,  articles  under  seal 
were  executed  by  the  plaintiffs,  in  which  they  agreed  to  con- 
vey to  the  defendant,  as  trustee,  all  the  real  estate  and  the 
slaves,  which  belonged  to  the  then  intended  wife,  to  be  held 
by  him  in  trust  for  the  wife  for  life,  remainder  to  the  heirs 
of  the  body  of  the  wife  by  the  said  husband  to  be  begotten, 
remainder  to  the  wife  and  her  heirs  and  assigns  forever. 
That  this  marriage  settlement  was  also  signed,  sealed  and 
executed  by  the  defendant — and  a  copy  of  the  same  is  ap- 
pended to  and  made  a  part  of  the  bill.  The  bill  then  al* 
leges,  that  the  said  deed  of  covenant  was  obtained  from  the 
said  plaintiffs  by  the  artful  contrivaoce  and  fraudulent  man- 
agement of  the  defendant  and  his  mother.  The  prayer  of 
the  bill,  in  this  respect,  is,  that  the  said  instrument  be  de- 
creed to  be  delivered  up,  cancelled  and  declared  void.    And 
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in  case  thnt  cannot  be  effected,  the  bill  proceeds  to  state,  that  I>ce.  1843. 
the  defendant,  as  trustee,  has  mismanag^ed  the  trust  fund  by    jj^^ 
selling  one  of  the  slaves  mentioned  in  the  said  deed,  and  that       ▼ 
he  has  appropriated  the  money  received  from  the  sale  to  his   ^^'^^ 
ovn  use.    The  bill  further  states,  that  the  defendant  is  an 
unfit  person  to  be  a. trustee,  on  account  of  his  mental  infir- 
mities, and  also  on  account  of  his  misconduct  in  the  man- 
agement of  the  trust  fund.    The  bill  then  prays,  that  the  de- 
fendant may  be  decreed  Xo  account  for  the  price  of  the  slave 
80  sold ;  and  that  he  be  remaved  from  the  office  of  trustee 
under  the  said  marriage  settlement,  and  aome  fit  and  proper 
person  be  by  the  court  appointed  trustee. 

The  defendant  in  his  ansiver  admite  Xke  execution,  by 
himself  and  the  plaintiffs,  of  the  marriage  articles,  as  stated 
.in  the  bill :  but  be  denies  that  the  said  deed  of  settlement 
vas  obtained  by  any  fraudulent  contrivance  of  himself  or 
his  mother.  He  alleges  that  the  said  instrument  was  well 
understood  by  the  plaintiffs,  when  they  executed  the  same, 
and  that  they  intended  and  did  execute  the  same,  for  the 
puposes  therein  mentioned.  The  defendant  then  avers,  that 
the  slave  sold  by  him  had  belonged  to  him ;  and,  at  the  re- 
quest of  his  mother,  he  consented  that  she  might  be  inserted 
in  the  said  marriage  settlement  as  being  the  property  of  his 
sister,  but  that  he  was  to  receive  one  hundred  and  fifty  dol- 
lars for  her.  He  admits  that  he  has  sold  her  to  a  man  in 
South  Carolina  for  8334.  He  states  that  he  demanded  of 
both  the  plaintiffs  the  $150 ;  but  that  they  refused  to  pay 
bim,  and  requested  him,  the  defendant,  to  keep  her  as  his 
own  property,  as  they  were  displeased  with  her.  The  de- 
fendant further  insists,  that,  if  he  should  be  decreed  to  ac- 
count for  the  said  slave,  he  ought  to  be  allowed  in  the  ac- 
count the  said  sum  of  one  hundred  and  fifty  dollars  and  in- 
terest. He  denies,  that,  as  trustee,  he  has  mismanaged  the 
trust  fund,  or  that  he  has  any  design  to  mismanage  it,  or 
that  he  is  mentally  or  morally  incapacitated  to  act  as 
trustee. 

The  answer  was  replied  to,  depositions  were  taken,  and 
the  cause  set  for  hearing. 
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Dec  1813.     Strngt  for  Ihe  plainliffs. 

^j^""     No  counsel  in  this  court  for  the  defendants. 

V 

Gauje.  Daniel,  J.  First;  as  to  the  allegation  in  the  bill,  that 
the  tnarriage  articles  were  obtained  by  fraud ;  there  is  no 
evidence  in  the  cause  to  sustain  it.  And  if  there  was  such 
evidence,  the  court  could  not  look  at  it,  in  the  manner  this 
bill  is  framed.  If  the  husband  wished  to  have  the  aforesaid 
allegation  enquired  into,  his  wife  and  children,  who  have  an 
adverse  interest,  should  have  been  made  defendants.  As  the 
bill  is  now  framed,  we  are  impelled  to  see  and  know,  that 
the  allegation  is  only  made  by  the  husband,  and  the  wife 
has  no  power  to  gainsay  or  contradict  it,  if  it  were  false. 

Secondly  ;  the  defendant  admits,  that  the  slave  Sally  was 
included  in  the  marringe  articles  as  one  of  the  slaves  then 
belonging  to  his  sister.  He  admits  also,  that  he  is  the  trus- 
tee in  the  said  settlement,  and  executed  the  same  by  signing 
and  sealing  it.  He  also  admits  that  he  has  sold  the  slave 
Sally  to  a  man  residing  out  of  the  State.  This  conduct  on 
his  part,  was  a  breach  of  trust ;  and  he  must  be  decreed  to 
account  for  the  price  of  the  said  slave.  As  to  the  $150 
credit  which  he  demands,  he  may  make  what  proof  he  is 
able  before  the  master:  he  has  as  yet  filed  no  proofs  in  the 
cause  tending  that  way.  As  to  the  allegation  in  the  bill, 
that  the  defendant  is  an  unfit  person  to  be  a  trustee  under 
the  said  marriage  settlement,  there  are  depositions  filed  in 
the  cause  on  that  question.  It  must,  therefore,  be  referred 
to  the  Master,  to  enquire  and  report  whether  the  defendant 
is  an  unfit  person  to  be  contined  as  trustee,  either  from  his 
former  mismanagement,  or  from  his  mental  incapacity.  And 
if  he  is  found  unfit,  the  Master  will  report  a  proper  trustee. 

Per  Curiam,  Decreed  accordingly. 
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WALTER  A.  WINBORN  AND  OTHERS  w.  RALPH  GORRELL  Sl 

OTHERS. 

A.  confnctod  with  B.   for  •  tract  of  land  and  gave  two  bonds  for  the  price,  Dec*   184S 
oaie  lor  #1,000  and  one  for  $600,  B.  giving  a  bond  to  convey  the  title  to  A.  — 

when  the  price  wae  paid.  B.  afterwards  aorrendcred  the  bond  for  |600  to 
A.  and  died,  the  other  bond  being  unpaid  and  no  title  convejed,  and  trana- 
finred  the  bond  for  $1,000  to  his  infant  grand-children,  to  whom  A.  was  ap- 
pointed guardian,  giving  the  nsual  goardian  bond.  A. .afterwards,  conveyed 
this  land  to  a  tmstee  for  the  purpose  of  paying  eertain  debts,  and  died  insol* 
vent:  Held  that  the  in&nts  were  still  entitled  to  hold  thia  land  as  a  security 
for  the  bond  of  $1,000,  in  preference  to  the  creditors  secured  by  A*s  deed  of 
trust,  and  that  it  was  just  and  proper  they  shoald  do  so,  before  resorting 
to  the  sureties  in  the  guardian  bond. 

Until  an  actual  oonTeyance,  under  a  contract  for  the  sale  of  land,  the  estate  is 
m  •eeurity  for  the  pnrdiase  money  analogous  to  a  mortgage* 

An  inftnt's  setion  at  law  on  a  bond  doe  to  him  by  his  guardian  is  not  OTen 
suspended  by  such  guardiauiAip^  and  the  infant  may  sue  on  it  by  his 
next  friend ;  but,  even  if  suspended,  the  suspension  would  not  work  an  ex- 
tinguishment of  the  debt,  but  would  cease  with  the  g^uardianship,  as  in  the 
case  of  a  debtor  administering  on  his  creditor's  estate. 

Certainly  in  a  Court  of  £q[uity  such  an  extinguishment  would  not  be  permit- 
led,  but  eveiy  security  necessary  for  the  satiafifttioo  of  the  debt  would  be 
kept  on  foot,  against  any  act  of  the  debtor  himaell 

Though  a  person,  claiming  land  under  a  contract  of  sale  and  not  having  paid 
the  purdiase  money,  obtain  a  decree  of  a  Court  of  Equity  against  the  heirs 
of  the  vendor,  who  is  dead,  requiring  them  to  convey  the  legal  title ;  yet 
I  decree  of  itself  will  not  convey  the  legal  title. 


The  purdiaser  of  an  equitable  title  takes  it  subject  to  prior  equities.  It  is  only  f 
the  purchaser  of  the  legal  title,  without  notice  of  a  prior  equity,  who  can  / 
hold  against  such  equity. 

The  cases  of  Oliver  v  Dix,  1  .Dev.  &  Bat.  Eq  606 ;  Green  v  Crockett,  % 
But.  a  Bat  Eq.  390;  Bunting  v  BiekB;  3  Dev.  &;  Bat  Eq.  130 ;  Fere- 
bee  T  Proctor,  2  Dev.  A  Bat  430,  and  Polk  ▼  Oallant,  S  DeT.  &  Bat  Eq. 
895,  dted  and  approved. 

This  cause  was  removed  by  consent  from  the  Court  of 
E<^nityof  Guilford  county  to  the  Supreme  Court,  at  Fall 
Term,  1843. 

The  bill  set  forth,  substantially,  the  following  facts  :  In 
April,  1836,  William  Hannei  purchased  from  his  father-in* 
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Dec  1848  Inw,  Nathan  Armfield,  a  tract  of  land,  which  is  described,  at 

— : the  price  of  $1,500 ;  and  gave  therefor  one  bond  for  $U0OO, 

^*  T****"  payable  December  25lh,  1836,  and  another  bond  for  $500, 
Oorroll.  payable  December  25lh,  1837.  And  Armfield  gave  to  Ban- 
ner a  bond  in  the  penalty  of  $3,000,  with  condition  to  con- 
vey the  land  in  fee,  npon  the  payment  of  the  money  men- 
tioned in  those  bonds.  In  Januaiy,  1839,  and  while  very 
sick,  Armfield  surrendered  to  Banner,  as  a  gift,  the  bond  for 
$500,  to  be  cancelled  ;  and  it  was  done.  At  the  same  time, 
by  way  of  donation  and  advancement,  Armfield  gave  the 
bond  lor  $1,000  to  his  three  grand-children,  Alexander,  Al- 
fred and  John  Banner,  (who  were  infant  children  of  the^aid 
William  Banner)  and  endorsed  the  same  to  them.  In  a  few 
days  thereafter  Armfield  died  intestate ;  and  William  Han- 
ner  administered  on  his  estate  and  was  also  appointed  tlie 
gnardian  of  his  three  children,  and  got  possession  of  the  bond 
for  $1,000.  In  1840,  William  Banner  filed  his  bill  in  the 
Conrt  of  Equity  against  the  heirs  at  law  of  Nathan  Arm- 
field,  one  of  whom  was  hi^  own  wife,  who  was  a  daughter 
of  Armfield  ;  and  therein  he  set  ibrth  the  facts  as  above  stat- 
ed, and  thereupon  insisted,  that  in  contemplation  of  law  the 
,  whole  debt  for  the  purchase  money  of  the  land  was* paid  or 

extinguished  by  his  having  been  appointed  administrator  of 
Armfield,  and  the  guardian  of  his  own  children,  who  were 
the  assignees  of  the  bond  for  $1,000,  and  prayed  that  the 
heirs  at  law  might  be  compelled  to  perform  the  contract  spe- 
cifically, and  convey  the  land  to  him,  W.  Banner,  forth- 
with. The  heirs  entered  no  appearance,  and  the  bill  was 
taken  pro  confesBo  and  the  cause  heard  ex  parte  in  Octo- 
ber, 1842,  and  a  decree  entered,  which,  without  declaring 
the  payment  of  any  part  of  the  purchase  money,  decreed 
that  the  defendants  therein  should  execute  a  conveyance  for 
the  land  in  fee  to  W.  Banner,  and  be  perpetually  injoined 
from  disturbing  his  possession.  Nothing  has  ever  been  done 
under  the  decree.  In  February,  1843,  William  Bannerdied 
intestate  and  insolvent.  But,  five  days  before  his  death,  he 
executed  to  Ralph  Gorrell,  one  of  the  defendantSi  (who  bad 
been  his  solicitor  in  the  above  mentioned  suit,)  a  deed  of  as- 
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8%nment  of  all  his  property,  as  a  security  for  certain  debts  I>«c*  ^^^* 
mentioned  therein,  and  upon  trust  to  sell  or  dispose  of  the  'y^^^ 
estates  conveyed,  and,  out  of  the  proceeds,  satisfy  those        v 
debts,  or  such  part  thereof  as  such  proceeds  would  satisfy.    ^*^'^"* 
In  that  assignment  the  land  in  question  is  included,  and  is 
described  therein  as  follows :     "  One  tract  of  land,  contain- 
ing 400  acres,  more  or  less,  it  being  the  land  on  which  Na- 
than Armfield  formerly  lived,  and  which  the  said  Hanner    « 
claims  under  a  title-bond  executed  by  the  said  Armfield  to 
him,  and  under  a  decree  of  the  Court  of  Equity  for  Guil- 
ford county." 

The  present  bill  was  filed  in  June,  1843,  by  Alexander, 
Alfred  and  John  Hanner,  and  by  Walter  A.  Winborn,  who 
was  the  surety  of  William  Hanner  for  his  guardianship  of 
his  three  sons,  against  Ralph  Oorrell,  the  trustee,  and  the 
creditors  provided  for  in  the  deed  of  trust,  and,  by  amend- 
ment, also  against  the  heirs  at  law  of  Nathan  Armfield  and 
ot  William  Hanner;  and,  after  setting  forth  the  facts  as  a- 
bove  stated,  it  charges,  that  William  Hanner  never,  in  fnct, 
paid  any  part  of  the  debt  of  $1,000,  nor  accounted  for  the 
same  by  charging  himself  therewith  in  his  gunrdinn  , ac- 
counts, nor  put  out  any  sum  at  interest  for  the  wards  ;  and 
thereupon  it  prays  that  the  land  may  be  declared  to  be  a  se- 
curity for  that  debt  and  interest,  and  that  it  may  be  paid  by 
the  trustee,  or  raised  by  a  sale  of  the  land  under  the  direc- 
tions of  the  court,  and  that  all  proper  parties  may  be  decreed 
to  join  therein. 

Answers  were  put  in  by  Mr.  Gorrell,  and  the  creditors  se- 
cured by  the  deed  ;  but  they  do  not  materially  vary  ti.e  case 
as  before  stated,  as  to  the  matters  of  fact.  They  insist,  that 
the  infant  pInintiSs  have  an  adequate  security  for  their  de- 
mand in  the  responsibility  of  the  other  plaintiff,  Winborn, 
as  surety  for  the  guardianship ;  that  the  debts  provided  for 
iQ  the  deed  are  just,  and  will  be  lost,  or  a  part  of  them,  if 
the  plaintiff  should  obtain  a  decree;  and  that  the  creditors 
had  no  knowledge  of  the  debt  now  claimed  by  the  plaintiffs, 
and  believed,  from  the  decree  obtained  by  William  Hanner, 
that  be  had  thereby  become  the  owner  of  the  land,  and 
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Dec  1843.  could  convcy  it.      It  is  admitted,  liowever,  by  Mr.  Gorrell, 

WinboriT  ^^^^  '*®  knew  the  debt  was  not,  in  fact,   paid ;  and  he  says, 

▼        that  he  would  not  have  acted  as  trustee,  had  he  been   pre- 

Gorrell.   gg^  ^hen   the  deed  was  executed,  but  he  was  induced 

afterwards  to  accept  the  deed,  lest  all  its  provisions  might 

fall  through.     It  is  also  admitted  by  Mr.  J.  Sloan,  one  of  the 

creditors,  that  he  was  the  only  creditor,  who  was  present  at 

the  execution  of  the  deed,  or  was  active  in  its  preparation, 

and  that  William  Hannerthcn  mentioned  the  debt  of  $1,000, 

as  still  existing. 

Replication  was  taken  to  th&  answers  and  the  cause  set 
for  hearing,  when  it  was  removed  to  the  Supreme  Court. 

Graham  for  the  plaintiff. 
Morehead  for  the  defendant. 

RuFFiir,  C.  J.  If  the  bill  were  against  William  Hanner 
alone,  even  these  defendants  would  not,  at  least  they  do  not, 
question  the  proposition,  that  the  land  would  be  a  security 
for  the  debt  due  on  the  bond  given  to  his  children  by  their 
grand-father.  By  the  express  terms  of  the  sale,  the  purchase 
*  monev  was  to  be  paid  before  Hanner  was  to  have  a  deed. 
He  did  not  even  pretend  in  his  bill,  that  Armfield  meant  to 
discharge  him  from  that  provision  of  the  contract,  when  he 
gave  one  of  the  bonds  to  him  and  as^^igned  the  other  to  his 
children.  If  there  ha^  been  such  an  understanding  or  in« 
tention  on  the  part  of  Armfield,  why  did  he  not  convey  the 
land  at  the  same  time  ?  The  only  answer  must  be,  that  it 
was  \iell  understood,  that  the  legal  title  was  still  withheld,  as 
a  security  for  the  provision  the  grand-father  was  making  in  his 
last  illness  for  his  grand-sons.  So  Hunner^s  own  bill  treat- 
ed the  transaction  ;  for  it  admits,  that  he  was  bound  to  pay 
the  whole  purchase  money  before  he  could  call  for  a  con- 
veyance, and  puts  his  right  to  call  for  it  in  that  suit  upon  the 
position,  that  he  had  paid  it — not  in  fact,  but  upon  a  legal 
principle,  by  way  of  extinguishment  by  means  of  his  being 
the  guardian  of  the  infant  proprietors  of  the  bond,  and  thus 
being  the  hand  to  pay  and  receive.  Therefore,  unless  that 
principle  were  applicable  to  the  case,  it  stood  upon  the  com- 
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man  doctrine  of  the  Court  of  Equity,  that,  until  an  actual  D**- 1^**- 
conveyance,  the  estate  is  a  security  for  the  purchase  money  wini,^,^ 
analogoQs  to  a  mortgage.  Oliver  v  Dix^  1  Dev.  &  Bat.  Elq.  ▼ 
605.  Gretna  Crockett,  2  Dev.  &  Bat.  Eq.  390.  Now,  it  ®'*"*^ 
was  an  entire  mistake  to  suppose  that  the  principle  of  lav 
relied  on  had  any  thing  to  do  with  the  case.  The  action  at 
law  on  the  bond  was  not  even  suspended ;  for,  although  the 
debtor  was  (he  guardian,  yet  the  action  on  his  bond  would 
not  be  in  his  name,  but  in  that  of  the  infants  themselves,  the 
assignees  of  the  bond,  by  a  next  friend.  But  even  if  it  were 
suspended,  it  woukl  only  be  during  the  guardianship;  and 
that  being  the  act  of  the  guardian  himself,  and  the  law,  and 
not  of  the  infant  creditor,  the  suspension  would  not  work  an 
esiiiiguishment,  but  be  only  temporary  and  cease  with  the 
guardianship,  as  in  the  case  of  the  debtor  administering  on 
the  creditor's  estate.  •Veed/tam'^  Cdse,  8  Rep.  186^  But 
certainly,  however  it  might  be  at  law,  a  Court  of  Equity 
would  never  enforce  against  any  person,  and  much  less 
against  infants,  any  such  principle  of  extinguishment,  but 
would  relieve  against  it,  and  keep  on  foot  every  security  ne* 
cessary  to  the  satisfaction  of  the  debt,  against  any  act  of  the 
debtor  himself. 

It  may  be  true,  that  the  wards  might  charge  their  father 
on  his  bond  for  the  purchase  money,  and  also  might  charge 
him  and  his  surety  on  the  guardian  bond  ;  but  that  does  not 
preclude  them  from  insisting  also  on   their  real  security, 
indeed  it  is  just  and  proper,  they  should  have  recourse  to 
that  in  the  first  instance,  as  the  property  of  the  debtor  him- 
self, in  exoneration  of  his  surety.    Bunting  v  Ricks^  2  Dev. 
&  Bat.  Eq.  130.      There  was  then  no  satisfaction  of  the 
debt  in  question,  as  is  obvious  on  Hanner's  own  bill :  and, 
consequently,  he  had  no  right   to  a  conveyance,  and  upon 
(he  bill  of  his  children  against   him  the  land  would  be  de« 
dared  a  security  for  the  debt,  atid  disposed  of  accordingly. 

Tiie  decree  in  that  cause  made  no  difference*  The  pre- 
sent plaintiffs  were,  none  of  them,  parties  io  that  suit,  and, 
therefore,  not  bound  by  the  decree  propria  vigore.  If  a 
conveyance  had  been  actually  made  under  it,  the  plaintiffs 
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Dbc  1848  vculd  slill  have  been  entitled  to  relief  ngninsl  Banner  him- 
"~"r^self,becanse  obtained  in  bad   (ailh  towards  those  creditors, 
"▼       and  with  the  view  to  defeat  them  of  a  security  to  which  they 
GoneH.    ^^^^  entitled.      But  there  has  been  nothing  done  under  the 
decree,  and,  therefore,  the  legal  title  is  still  outstanding  in 
the  heirs  of  Armfield,  and  the  plaintiffs   may  insist  upon  it 
as  a  security  for  their  debt,  actually  subsisting.     The  decree 
of  a  Court  of  Equity  is  not  a  legal  title.      It  professes  only 
to  require  the  person  to  convey  the  title  by  executing  a  deed. 
Ferebee  v  Proctor,  2  Dev.  &  Bat.  439.    And  this  brings  up 
for  consideration  the  defence  set  up  by  the  trustee  and  cred- 
itors  claiming  under  Banner's  assignment,  as  peculiar  to 
themselves,  and  founded  on  merits  independent  of  those  of 
Banner  and  himself.    They  claim  to  be  just  creditors,  who 
have  honestly  obtained  a  security  for  their  debts  without  a 
knowledge  of  the  plaintiff's  equity;  andj  therefore,  entitled 
to  hold  it.      But  they  were  mistaken  in  supposing  that  they 
had  obtained  a  conveyance  of  this  land  as  a  security.    They 
say,  they  relied  on  the  decree  as  determining  the  rights  of 
the  parties  and  constituting  a  title.     But  we  have  seen,  that 
is  not  so.    The  deed  is  only  an  assignment  of  an  equitable 
title,  and  then,  were  these  persons  purchasers  instead  of 
creditors,  the  estate  itself  tnust  answer  all  claims  to  which 
it  would  have  been  subject  in  the  hands  of  the  assignor.    It 
is  only  the  purchaser  of  the  legal  title  without  notice  of  a 
prior  equity,  who  can   hold   against  such  equity.     Polk  V 
Oallanti  2  Dev.  &,  Bat.  £q.  395.      In  the  case  before  us, 
there  is  not  only  not  a  conveyance  of  the  legal  title,  but 
there  is  a  plain  reference  on  the  face  of  the  deed  to  the  de- 
cree and  covenant  as  constituting  the  only  title  ot  Banner, 
and  those  documents  would  have  enabled  all  these  persons 
to  have  discovered  the  true  state  of  the  case,  not  to  speak  of 
the  actual  knowledge  of  the  trustee  and  the  active  creditor 
in  getting  the  deed.     But  it  is  useless  to  consider  the  partic- 
ular circumstances,  as  the  defet^dants  are  but  the  assignees 
of  an  equity,  and  get  only  what  the  assignor  had  ;  which 
was  the  right  to  have  this  land^  when  he  had  paid   to  his 
three  children  the  debt  he  owed  them  for  the  residue  of  the 
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parchase  money.    The  court  takes  nothincr  from  the  de-  I>«e.  1843 
fendimis,  which  they  or  Hanner  ever  had ;  but  only  say,  the  ^       " 
delendants  cannot  take  from  the  plaintiffs  a  security  which       v 
Ihey  honestly  had  before  the  defendants  got  iheirs,  and    G<»wlU 
which  they  have  done  nothing  to  impair.      Therefore,  the 
land  must  be  declared  to  be  a  security  for  the  sum  due  on 
the  bond  for  $1,000,  and  it  must  be  referred  to  enquire  what 
thai  sum  is ;  and,  as  both  sides  wish  the  land  sold,  when  the 
debt  shall  be  ascertained,  a  sale  will  be  decreed,  and,  after 
paying  the  plaintiff's  debt  and  interest,  and  the  costs,  the 
balance  will  go  to  the  trustee  to  be  applied  under  his  assign- 
ment. 

Per  Curiam,  Decree  accordingly. 


JOHN  MILLER  V9,  HENRY  ELLISON  &  AL. 

A  testator  by  his  last  will  bequeaths  certain  slaves  to  A.  &  B.,  and  devises 
and  bequeaths  all  the  rest  of  his  estate  to  the  said  A.  B.;  and  then  directs 
his  executor  to  use  all  lawful  ways  and  means  to  procure  the  emaocipation 
of  the  nid  slaves— and  if  they  can  be  emancipated  then  the  said  property 
to  go  to  them,  if  they  cannot  be  emancipated,  the  property  to  belong  abso- 
lately  to  A.  &  B.  The  executor  files  a  bill  stating  that  he  is  unwilling  to 
give  the  bond  required  by  law  on  the  emancipation  of  a  slave,  and  praying 
the  advice  of  the  court  as  to  whether  the  next  of  kin  and  heirs  of  the  testa- 
tor, or  A.  &  B.  are  entitled  to  the  property,  and  a  decree  that  they  may 
interplead ;  and  making  only  the  said  A.  Sc  B.  and  the  said  next  of  kin  and 
heira  parties — HeldihaX  the  bill  must  be  dismissed  because  the  executor  has 
not  made  the  slaves  parties  defendant,  either  by  the  Attorney  General  or  by 
sooie  relator. 

This  cause  was  removed  by  consent  from  the  Court  of 
Equity  of  Randolph  county,  at  Spring  Term,  1843,  to  the 
Supreme  Court. 

The  bill  was  filed  by  the  plaintiff,  as  executor  of  Simeon 
HcMasters,  dec'd,  and  set  forth  that  the  said  Simeon,  after 
haTing  duly  made  his  last  will  and  testament,  of  which  ho 
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D#c.  1843  appointed  the  plaintiff  executor,  died  about  the  year  1840. 

■"T."!  In  the  second  clause  of  this  will  the  testator  gave  to  Henry 
V  Ellison  and  Jesse  Kemp  a  tract  or  land  containing  150 
EltuoD.  acres.  In  the  t/itrcf  clause,  he  gave  to  Henry  Ellison  his 
slave  Creecy,  and  to  Jesse  Kemp  his  stave  Aaron.  In  the 
'  fourth  clause,  he  bequeaths  all  the  residue  of  his  estate, 
consisting  of  "  horses,  cattle,  &c.^  to  Henry  Ellison  and  Jes- 
se Kemp.  In  ihejifth  clause,  the  testator  enjoins  it  upon 
his  executor  to  use  all  lawful  ways  and  means  to  emanci- 
pate the  slaves  Creecy  and  Aa'on  according  to  the  laws  of 
this  State.  The  will  then  proceeds,  <<and  if,  at  any  time, 
their  liberation  shall  be  effected  according  to  law,  whether 
they  shall  continue  to  reside  in  this  State,  or  consent  to  re- 
move as  now  required  by  law,  that  then,  on  their  becoming 
legally  free  and  emancipated,  my  will  and  desire  is  that  all 
the  property  and  estate,  whether  real  or  personal,  shall  be 
Tested  in  them,  the  said  Creecy  and  Aaron,  to  their  own  use 
and  behoof  forever,  so  far  as  they  may  be  capable  of  holding 
the  same,  or  so  much  of  the  said  property  and  estate  as  may 
not  have  previously  beea  expended  by  the  aforesaid  Henry 
£llison  and  Jesse  Kemp,  who,  in  the  event  ef  such  eman- 
cipation as  aforesaid  being  effectuated,  shall  be  considered  as 
trustees  only  holding  for  the  uses  and  intents  herein  last  ex- 
pressed and  set  forth ;  but  in  case  such  liberation  shall  nol 
take  place,  then  and  in  that  case  all  the  devises  and  bequests 
herein  made  to  the  said  Henry  Ellisou  and  Jesse  Kemp  are 
to  be  absolute,  unconditional  and  forever,  as  herein  express- 
ed in  a  former  part  of  this  my  will.'' 

The  plaintiff  then  states,  that  he  is  unwilling,  and  refuses 
to  execute  the  bond,  required  by  the  act  of  Assembly,  in 
cases  where  slaves  are  directed  by  will  to  be  emancipated^ 
and  calls  on  Kemp  and  Ellison  on  the  one  hand,  and,  on  the 
other  hand,  the  other  defendants,  who  are  the  next  of  kin 
and  heirs  at  law  of  the  testator,  to  interplead.  And  he  prays 
the  court  to  make  a  decree  accordingly ;  and  also  to  aid  him 
in  the  construction  of  the  will,  and  in  the  execution  of  the 
trusts. 
The  answers  of  the  heirs  and  next  of  kin  slate,  that  they 
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hnre  never  set  np  any  claim  to  the  property.    The  defen-I>ec.  1843. 
danls  Ellison  &  Kemp  claim  the  property,  alleging  that  as  "TTjJ 
the  executor  refuses  to  make  any  attempt  to  effect  the  em?)n.        v 
cipation  of  the  slaves,  no  one  else  has  a  right  to  do  so,  and  Ellison, 
therefore,  they,  the  said  defendants  are  entitled — but  they 
state  they  are  advised  that  the  case  stated  by  the  bill  does 
not  authorize  an  order  that  they  should  interplead  with  the 
other  defendants. 

The  cause  was  then  set  tor  hearing  and  sent  to  the  Su- 
preme Court. 

No  counsel  for  the  plaintiff. 

Winston  and  Mtndenhall  for  the  defendants. 

Daniel,  J.  The  court  cannot  make  any  order  in  the 
cause,  that  the  defendant  shall  interplead.  Neither  the  next 
of  kin  nor  the  heirs  at  law,  according  to  the  plaintifTs  own 
shewing,  have  any  possible  interest  in  the  trust  fund.  If  the 
emancipation  of  the  slaves  Creecy  and  Aaron  should  fail, 
then  the  real  and  personal  estate  di vised  to  Ellison  and 
Kemp,  in  trust  for  Creecy  and  Aaron,  on  the  event  of  their 
emancipation,  is  to  be  no  longer  held  by  them  in  trust  ;  but 
is  to  be  then  the  unconditional  property  of  the  said  Elli- 
son and  Kemp.  Secondly ;  the  two  slaves  Creecy  and 
Aaron  are  not  before  the  court,  either  by  the  Attorney  Gene- 
ral or  any  relators.  We  therefore  cannot,  in  the  presettt 
state  ol  the  pleadings,  pronounce  any  opinion,  whether  the 
executor,  by  taking  on  himself  the  trusts  of  the  will,  is  or 
is  not  compelled  to  give  the  bond  required  by  the  act  of  As- 
sembly, in  case  the  slaves  are  willing  on  their  part  to  comply 
with  the  act. 

The  bill  seems  to  have  been  framed  to  enable  the  executor 
to  administer  the  estate,  with  the  apparent  sanction  of  the 
court  to  his  refusal  to  take  the  pro|)er  steps  to  emancipate 
the  slaves,  and,  at  the  same  time,  without  putting  it  in  the 
power  of  the  court  to  require  him  to  do  it,  if  it  should  bo 
deemed  Iiis  duty.  Such  a  bill  cannot  be  entertained.  It 
tuu4.  therefore,  be  dismissed  with  costs,  as  to  the  defendants, 


126  EaUITY  CASES  IN  THE 

Dee.  1648.  who  are  the  next  of  kin  and  heirs.  Costs  would  also  be 
~"~ "~  given  to  Kemp  and  Ellison,  if  there  were  not  reason  to  be- 
lieve, that  they  assented  to  this  mode  of  proceeding;  since 
their  answer  is  received  without  being  sworn  to,  and  they 
would  have  the  benefit  ol  allowing  the  executor  thus  to  e- 
vade  the  enquiry,  whether  he  had  duly  endeavored  to  pro- 
cure the  emancipatien  of  the  negroes,  or  allowed  them  or 
other  persons  for  them  to  do  so. 

Per  Curiam,  Bill  dismissed. 


GEORGE  ASTON  vt.  THOMAS  8.  GALLOWAY  &  AL. 

A  testator  demised  hii  land  to  hta  wife  for  life,  and  then  deTised  as  follows  : 
"  I  give  and  devise  the  land,  after  the  death  of  my  said  wife,  to  my  nephevr 
J.  A.  and  his  heirs,  he  paying  to  my  two  other  nephews,  E.  <k  6.  A.,  as 
they  respectiTely  arrive  at  the  age  of  twenty  one  years,  the  sum  of  £100 
each.  And  should  it  so  happen  that  the  said  £.  and  G.  should  be  of  age, 
before  my  nephew  J.  A.  be  in  the  possession  of  the  said  plantation  and 
land,  in  that  case,  he,  the  said  J.  A.,  is  not  bound  to  pay  the  aforesaid  sums 
of  money  finally,  until  two  years'from  the  day  of  taking  possession."  Beld 
that  these  legacies  were  a  charge  upon  the  land. 

Meld  further,  that,  where  this  land  bad  been  sold  to  one,  who  had  notice  of  the 
lien,  and  he  had  afterwards  sold  it  to  another  who  had  no  notice,  whatever 
remedy  there  might  be  against  the  latter,  the  court  would  first  decree  the 
legacies  to  be  paid  by  tho  first  vendee,  who  had  the  notice. 

The  filing  of  a  bill  in  Equity  is  the  commencement  of  the  suit,  and  the  time, 
within  which  presumption  of  satisfiuUoa  is  to  arise,  must  bejeckoned  baek 
from  that  period. 

The  case  of  McLin  v  McNamara,  2  Dev.  dc  Bat.  Eq.  82,  cited  and  appro* 
ved. 

This  cause  was  removed  to  the  Supreme  Court  from  the 
Court  of  Equity  of  Rockingham  County,  at  Fall  Term, 
1842. 

This  bill,  which  was  filed  on  the  2d  of  May,  1835,  was 
brought  to  recover  a  legacy  of  £100  and  interest,  which  it 
alleges  that  one  William  Aston  bequeathed  to  the  plaintiff 
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tiid  charged  on  a  tract  of  land  devised  in  the  said  will  to  Dec.  1843 
John  Astun.    In   the  year  1795,  William  Aston  made  his "~~ 
will  and  in  it  he  gave  to  his  wife  Rebecca  Aston  a  large  leg-       v 
acy  of  personal  property,  and  in  the  same  clause  he  proceed- ^'^^^^■y- 
ed  to  say  ;  "  I  also  lend  to  her  the  use  of  the  rest  of  my  es- 
tate, of  what  nature  or  kind  soever,  durinof  her  life."    The 
testator,  in  a  subsequent  part  of  his  will,  devises  as  follows: 
"  I  give  and  devise  the  land  and  plantation,  whereon  I  now^ 
live,  after  the  death  of  my  said  wife,  to  my  nephew  John 
Aston   and  his  heirs,  he  paying  to  my  two  other  nephews 
(his  brothers)  Edwin  and  George  Aston,  as  they  respective- 
ly arrive  at  the  age  of  twenty  one  years,  the  sum  of  £100 
each.    And  should  it  so  happen,  that  the  said  Edwin  and 
George  should  be  of  ^ge,  before  my  nephew  John  should  be  in 
possession  of  the  said  plantation  and  land,  in  that  case  he. 
the  said  John,  is  not  bound  to  pay  the  aforesaid  sums  of 
monty  finally,  under  two  years  from  the  day  of  taking  pos- 
session."   John  Aston  conveyed  his  estate  in  remainder  in 
the  land  to  Marmaduke  Williams;  and  has  since  died  insol- 
vent.   Marmaduke  Williams  conveyed  to  Robert  Williams  ; 
and  Robert  Williams^  on  the  10th  day  of  October,  1S04,  by 
deed  of  l>argain  and  sale,  conveyed  the  said  land  to  Robert^ 
Galloway ;  the  said  deed  reciting  that  it  was  the  land  willed 
by  William 'Aston  to  John  Aston.     On  the  death  of  Rebecca, 
the  tenant  for  life,  which  happened  between  (he  5th  and  15th 
days  of  May  in  the  year  1820,  Robert  Galloway  took  pos- 
session of  the  said  land,  and  continued  in  possession   of 
it,  up  to  his  death  in  the  year  1832.    His  executors  there- 
after, on  the  27th  of  February,   1834,  under  a  power  in  the 
will  of  their  testator,  sold  the  said  land  to  William  C.  Wis- 
dom, who  then  took  possession  and  is  now  in  possession  of  if. 
The  bill  waj  filed  against  the  executors  of  Robert  Galloway 
and  against  William  C  Wisdom;  and;  after  stating  that  the 
legacy  as  the  plaintiff  was  advised,  was  a  charge  on  the  land, 
averred  that  Robert  Galloway,  at  the  time  of  his  purchase, 
had  express  notice,  and  William  C.  Wisdom,  at  the  time  of 
hit  purchase,  notice  in  law,  of  this  lien.    The  bill   then 
prayed  that  the  defendants  might  be  decreed  to  pay  him  the 
aoooant  of  his  said  legacy  and  interest. 
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Dec.  1849.     The  (It^fendants  in  (heir  answers  ndroitted  all  the  matefial 
""JJ^""  facts  charged  in  the  plaintiff's  bill,  except  the  notice  of  the 
Y       the  lien,  if  there  was  a  lien,  and  insisted  also  that  there  was 
Galloway.  ^^  jj^j^^     They  also  relied  upon  the  presumption  of  satisfac- 
tion from  the  lapse  of  time. 

There  was  a  replication  to  the  answer.  Depositions  ta- 
ken, in  the  cause,  proved  that  Robert  Galloway,  at  the  time 
o(  his  purchase,  had  express  notice  of  the  lien  and  had  sub- 
sequenlly  paid  the  other  legatee  Edwin  Aston.  It  was  ad- 
milted  that  William  C.  Wisdon*.  had  no  actual  notice.  It 
was  also  proved  that  Rebecca,  the  lenarit  for  life,  died  be- 
tween the  5ih  and  I5th  of  May,  1820.  The  canse  was 
then  set  for  hearing  upon  the  bill,  nnsi^'crs  and  proofs,  and 
sent  to  the  Supreme  Court. 

Graham  for  the  plniniifT. 
hadger  for  the  de(endunts< 

DANiit:L.  J.  Pirsl]  was  the  £100  given  to  the  plainliflF, 
AS  is  stated  in  the  case,  a  charge  on  the  land  ?  We  think 
it  was  an  equitable  charge,  that  ts,  that  in  this  Court  the 
land  is  to  be  resfarded  as  a  security  for  it.  In  the  case  of 
Mrams  v  Windupt  3  Russ.  R.  35,  a  testator  devised  lands 
to  Joseph  Bulmer,  for  paying  his  son  Thomas  Bulmer  XioO, 
when  of  the  age  of  twenty-one  years.  The  Master  ol  the 
Rolls  was  of  opinion,  that  this  was  a  devise  of  the  foe  to  Jo- 
seph Bulmer,  charered  with  the  payment  of  the  £50  to  his 
son.  lu  Miles  v  Leigh^  1  Atk.  573,  testntor  devised  lands 
to  his  wife  for  life,  remainder  to  his  son  R.  in  fee;  and  he 
gave  to  A.  a  legacy  of  £150  to  be  paid  in  twelve  months  af- 
ter his  son  R.  should  come  to  enjoy  the  premises.  The  leg- 
acy to  A.  was  held  a  charge,  and  it  was  decreed  wiih  inter- 
est from  the  death  of  testator's  wife,  against  R.'s  son  and 
heir.  In  Ladd  v  Carter,  Prec.  Chnn.  27,  a  devise  of  lands 
to  A.  for  life,  remainder  to  such  child  or  children  as  should 
he  living  at  his  death  and  to  their  heirs,  A.  paying  £40  to 
R.  This  was  a  charge,  not  only  on  A.'s  estate  for  lile,  but 
also  on  the  remainder.    In  the  case  now  before  us,  the  words 
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immediately  following  the  devise  to  John  Aston  are,  "  he  ^^  ^®^'' 
paying  to  my  two  nephews  £100  each,  at  their  agfes  of  ^^^^^ 
t^xrenty>one  years  :  But  if  it  should  so  happen,  that  they  v 
should  be  of  age  before  John  shall  be  in  possession  of  the  ""*®''"y* 
said  plantation  and  land,  in  that  case  he  is  not  bound  to  pay 
under  two  years  from  the  day  of  his  taking  possession."  It 
seems  to  us,  that  the  £100  was  not  intended  by  the  testator, 
to  be  a  personal  debt  on  the  devisee  in  remainder  only  ;  but 
it  was  to  arise  out  of  the  land,  ader  the  devisee  should  get 
into  the  possession  of  the  same,  and  he  be  able  to  make  it  out 
of  the  rents  and  profits — therefore  it  was  a  charge  upon  the 
land.  Secondly]  the  executors  of  Galloway  rely  on^  the 
presumption  of  payment,  or  abandonment  of  the  plaintiff's 
equitable  interest  in  this  legacy.  Under  the  statute,  (Rev. 
Stat.  c.  65,  s.  14)  before  such  a  presumption  can  arise,  thir- 
teen years  must  have  run  between  the  time  the  plaintiff 
could  have  filed  his  bill,  and  the  time  he  actually  did  file  it. 
The  £100  legacy  was  not  payable,  until  after  the  expiration 
of  two  years,  from  the  time  the  remainderman  John  Aston 
bad  a  right  to  enter  into  the  possession,  to  wit,  two  years  af- 
ter the  death  of  the  tenant  for  lite.  The  thirteen  years  had 
not  run  by  the  space  of  three  days,  when  this  bill  was  filed, 
taking  the  death  of  the  widow  to  have  been  at  the  earliest 
day  mentioned  in  the  evidence.  We  have  heretofore  said 
that  the  filing  of  the  bill  is  the  commencement  of  the  suit. 
2  Dev.  &  But.  82.  The  act  of  Assembly  therefore  does  not 
bar  the  plaintiff. 

Thirdly]  the  defendant  Wisdom  says  that  he  is  a  purcha- 
ser for  the  full  value  of  the  fee-simple  in  possession,  and  al- 
so that  he  purchased  without  notice  of  the  plaintiff's  de- 
mand ;  and,  therefore,  that  he  is  not  liable  at  all,  or,  at  any 
rate,  that  Galloway  is  liable  before  him.  As  the  opinion  of 
the  coart  is  with  him  upon  the  latter  ground,  it  will  not  be 
necessary,  at  least  for  the  present,  to  express  any  upon  the 
first  point,  inasmuch  as  the  plaintiff  is  satisfied  with  a  de- 
cree against  Galloway  in  the  first  instance,  as  there  is  no 
doubt  ot  the  solvency  of  his  estate.    Wisdom  purchased 

P 


130  EaUlTY  CASES  IN  THE 

Dec.  1843  withotit  Any  actual  notice,  and,  as  appears  both  from  his  ao- 

.^      Bwer  and  that  of  Galloway,  contracted  for  the  unencumbcr- 

V       ed  fee,  reserving  nothing,  but  paying  the  whole   purchase 

G«llow«y.  money  to  Galloway's  executors,  who  still  have  it.  They 
have  therefore  the  fund,  which  ought  to  satisfy  the  plain- 
tiff's demand,  and  there  must  be  a  decree  against  them  for 
the  plaintiff's  legacy  of  £200,  with  interest  thereon  from 
the  filing  ot  the  bill.  The  interest  cannot  be  carried  farther 
back,  because  it  appears  the  plaintiff  absconded  from  this 
State  and  removed  into  parts  unknown  in  the  Western 
States  before  the  death  of  Mrs.  Aston.  Galloway  might  not 
have  known  that  his  brother  John,  the  devisee  of  the  land, 
had  not  paid  him,  or  that  the  plaintiff  did  not  look  to  him. 
The  legacy  to  the  other  brother  he  paid  ou  demand.  It  was 
the  duty  of  the  plaintiff  also  to  have  requested  payment,  or, 
at  least,  given  Galloway  notice  where  he  might  be  found. 
But  for  the  principal  end  interest  from  the  filing  of  the  bill 
and  for  the  plaintiff's  costs,  Galloway's  estate  is  liable.  Be- 
tween the  plaintiff  and  Wisdom  neither  party  is  entitled  to 
costs  up  to  this  time ;  but  the  bill  will  be  retainad  as  against 
Wisdom,  until  it  be  ascertained,  whether  payment  can  be 
bad  from  Galloway. 

Per  Curiam,  Decree  accordingly. 
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MARY  GARRETT  vs.  WILLIAM  WHITE. 

The  sheriflTs  deed  Blone  for  land  fold  for  taxes  will  not  pass  the  title,  bat  Dee.    1843 
it  moat  appear  that  the  taxes,  for  which  the  sale  was  made,  were  dae,  as  — 

hia  authority  to  selL 

In  a  suit  in  equity  for  partition  of  land,  from  the  very  nature  of  the  case,  relief 
can  be  given,  where  the  titles  alleged  are  legal,  only  where  the  title  ii  admit- 
ted, or  has  been  established  at  law,  or,  at  the  least,  is  very  clear. 

Bat  where  the  title  is  denied  and  the  defendant  sets  ap  a  sole  and  adverse  pos- 
session, a  Court  of  Equity  cannot  proceed,  until  the  party  who  asks  the  par. 
tition,  re-establishes  at  law  the  unity  of  possession  in  himself  with  the  co-ten- 
ant. A  Court  of  Law  can  alone  decide  upon  a  legal  title  or  an  alleged  ouster. 

In  such  a  case  the  regular  course  of  the  court  is,  to  retain  the  bill  allowing 
the  party  competent  opportunity  for  trying  the  title  and  recovering  the  pos- 
session of  the  undivided  share  in  an  action  of  ejectment ;  and  the  court 
will  require  the  defendant  in  such  action  to  admit  hia  actual  ouster  of  the 
plaintiff  from  the  tract  alleged  to  be  held  in  common. 

The  cases  of  ^vertf  v  Rose,  4  Dev.  549,  and  Rutland  y  Stewart,  4  Dev.  & 
Bat  986,  cited  and  approved. 

This  caase  was  removed  on  affidavit  of  the  defendant 
from  Washington  Coart  of  Equity,  at  Spring  Term,  1S43, 
to  the  Sapreme  Ck>art. 

The  bill  was  filed  in  August,  1841,  for  the  partitition  of 
a  tract  of  land,  described  in  the  pleadings.  One  William 
White,  the  defendant's  father,  being  seized  of  the  land  in 
fee,  devised  it  by  his  will,  dated  the  I6th  of  April,  1823,  to 
his  wife  Asha  While  for  term  of  her  life,  with  remain- 
der after  her  death  to  the  testator's  two  sons,  Solomon  White 
and  William  White,  the  defendant,  equally  to  be  divided  be- 
tween them.  The  bill  states,  that  Solomon  White  sold  and 
conveyed  his  undivided  moiety  in  remainder  to  Joseph  Gar- 
rett on  the  16th  of  August,  1831,  and  that  Joseph  Garrett  * 
devised  it  to  the  plaintiff,  then  the  wife  of  the  said  Joseph, 
and  died  in  1835  ^  that  Asha  White,  the  tenant  for  lite,  had 
lately  died,  and  that  William  White  had  then  entered  into 
the  actual  possession  of  the  land,  and  held  it  in  common  for 
himself  and  the  plaintiff;  that  the  plaintiff  had  applied  to  him 
te  make  an  equal  partition  with  her,  but  that  he  refused,  on  the 
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Dec.  1843.  pretence,  that  Asha  White  had  lei  the  public  taxes  due  np- 

Garreit"^"  ^^^  ^^"^  ^^^  ^^®  ^^^  ^^^^  ^^  *"  arrear,  and  that,  during 
'v       her  lifetime,  to  wit,  on  the  4th  of  July,  1839,  the  said  land 

White,  ^j^g  ^jyiy  ^^  yp  ^y  ihe  sheriff  for  sale,  for  the  taxes,  viz. 
$6  21,  and  that  the  said  Williana  became  the  purchaser  oi 
219  acres,  part  of  the  said  tract,  for  the  taxes  due  on  the 
whole,  and  took  a  deed  therefor.  The  bill  further  states, 
that  the  transactions  thus  pretended  took  place  without  the 
plaintiff's  knowledge,  and  that,  after  being  informed  thereof, 
she  offered  to  pay  to  the  defendant  one  half  of  tho  sum  he 
had  paid  and  all  the  expenses  by  him  incurred,  and  re- 
quested to  be  let  into  actual  possession  with  him  and  that  he 
would  release  to  her  one  half  of  the  land  ;  and  the  bill  char- 
ges, that,  if  the  defendant's  purchase  for  the  taxes  and  the 
sheriff's  deed  of  conveyance  should  give  him  a  good  title  at 
law,  yet  that  in  equity  she  is  entitled  equally  with  him  upon 
a  proper  indemnity  for  the  moneys  he  has  laid  out ;  and  it 
prays  a  decree  for  partition  and  conveyances  accordingly. 

The  answer  admits  the  devises  by  William  White  the  fath- 
er, as  stated  in  the  bill  ]  and  also  the  conveyance  from  Solo- 
mon White  to  the  plaintiff's  husband  Joseph  Garrett.  But 
it  states,  that,  although  the  latter  is  in  form  an  absolute  con- 
veyance, yet  that  there  was  an  understanding  between  Solo- 
mon White  and  Garrett,  that  the  former  might  redeem; 
though  upon  what  terras  is  not  stated.  The  answer  further 
states,  that  the  defendant,  at  a  public  sale  by  the  sheriff  lor 
the  taxes  due  thereon,  purchased  a  portion  of  the  said  land 
and  paid  the  price  and  took  a  deed  in  conformity  to  the  acts 
of  Assembly,  in  the  life  time  of  Asha  White  and  with  a 
view  to  gain  to  himself  the  further  title  to  the  same  ;  that  the 
estate  of  Asha  White  is  sufficient  to  make  good  the  land  to 
the  plaintiff;  and  that  the  defendant  does  not  believe  the 
plaintiff  was  ignorant  of  the  sale  for  taxes,  and  that  she  did 
not  offer  to  refund  to  him  the  money  paid  by  him  or  any 
part  of  it.  The  answer  then  denies  that  the  defendant  is  in 
law,  or  ought  to  be  considered  in  equity,  a  tenant  in  common 
with  the  plaintiff;  and  insists  that  he  took  possession,  under 
the  deed  to  biiii  from  the  sheriff,  as  sole  tenant  of  the  land. 
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and  claimed  so  to  be  when  the  plaintiff  filed  his  bill  and  ^>^  is^- 
loog  before,  and  cultivated  the  same  under  his  said  claim  for    q^^^^ 
his  own  benefit,  without  being  in  any  manner  accountable       v 
lolheplaintiflF.  White- 

There  was  a  replication,  depositions  were  taken,  and  the 
caase  set  for  hearing  and  sent  to  the  Supreme  Court  to  be 
beard. 

No  counsel  for  the  plaintifi*  in  this  court. 
A.  Moore  for  the  defendant. 

RuFFiN,  C.  J.  The  defendant  has  given  some  evidence 
of  declarations  oi  Joseph  Gan;ett,  expressing  a  willingness 
that  Solomon  White  or  either  of  his  brothers  might  re-pur- 
chase the  land ;  but  nothing  like  an  obligatory  agreement 
for  redemption  is  established — even  if  that  could  be  entered 
into  between  these  parties. 

The  title  to  the  plaintiff  seems,  therefore,  to  be  clear  as  a 
legal  title,  to  the  undivided  moiety  of  the  whole  tract,  ex- 
cept so  far  as  a  title  to  a  part  of  it  may  have  been  lost  by 
the  purchase  of  the  defendant  for  taxes.  For  the  residue  of 
the  tract,  not  sold  for  taxes,  the  plaintifi^'s  title  is  unques« 
tioDable  ;  and  she  has  a  right  to  partition  at  least  of  that  part, 
since  the  sole  seisin  or  adverse  possession,  insisted  on  by  the 
defendant,  extends  no  farther,  as  we  understand  him,  than 
the  219  acres  included  in  the  sheriff's  deed.  But  as  that 
residue  is  only  20  or  30  acres,  the  court  does  not  think  pro- 
per to  decree  partition  of  that  by  itselfj  until  it  be  seen,  whe- 
ther the  plaintiff  yet  has  the  right  at  law,  or  m  equity  to  a 
share  of  the  part  claimed  exclusively  by  the  defendant. 
Upon  that  pomt  the  onus  is  on  the  defendant  to  shew  the 
plaintiff's  estate  to  be  divested.  If  this  court  were  to  pass 
on  his  proofs,  we  could  but  pronounce  them  insufficient  in 
the  present  state  of  them.  They  consist  only  of  a  plot  of 
survey,  dated  22nd  December,  1810,  and  purporting  to  be 
made  by  Samuel  Newberry,  the  County  Surveyor  of  Wash- 
ington, shewing  the  boundaries  of  219  acres  of  land  sur- 
veyed for  William  White,  which  he  purchased  for  taxes,  and 

taken  from  the  tract  of  land  given  in  by  Asha  White,  tliere 
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Dec  1843.  being  in  said  tract  2571   acres,  and  a  sheriff's  deed  for  the 

land  thus  surveyed,  dated   December  25th,  1840.      But 

^%""    the  plot  is  not  verified   in  any  manner,  nor  any  proof 
Whita.    gi^en  whether  the  land  was  laid  off,  out  of  the  whole  tract, 
as  directed  by  the  statute,  nor  is  there  any  proof  that  the 
land  was  eiftered  (or  taxes,  nor  by  whom.    We  have  hereto- 
fore more  than  once  held,  that  the  sheriff's  deed  alone  for 
land  sold  for  taxes  will  not  pass  the  title,  but  that  it  must  ap- 
pear that  the  taxes,  for  which  the  sale  was  made,  were  due, 
as  his  authority  to  sell.     Avery  v  Rose,  4  Dev.  549.     Tent- 
land  V  Stewart,  4  Dev.  &  Bat.  386.     We  think  it  extreme- 
ly probable,  that  no  such  tax  was  due,  as  that  mentioned  in 
the  sheriff's  deed  :  which  is  the  taxes  of  1837  on  "a  certain 
tract  of  land,  containing  257i  acres,  it  being  the  land  given 
in  by  Asha  White  lor  the  heirs  of  William  White,  deceased," 
inasmuch  as  the  heirs  of  William  White  were  not  the  per-  I 
sons  to  pay  the  taxos  on  this  land,  nor,  indeed,  the  devisees  / 
in  remainder,  but  the  tenant  for  life  occupying  it.      But  it  is 
probable  the  defendant   may  not  have  intended  to  complete 
his  proofs  of  title,  but  only  to  exhibit  his  deed  in  support  of 
the  allegation  i.i  the  answer  of  adverse  and  exclusive  pos- 
session  in  the  defendant ;  and  we  think  that  course  the  cor- 
rect one.     The  jurisdiction  of  the  Courts  of  Equity  to  de- 
cree partition  is  conferred  in  this  Slate  by  stDtute.     Rev.  St. 
c.  85.     But  from  the  nature  of  the  case,  equity  can  relieve, 
when  the  titleo  alleged  ore  legal,  only  when  the  title  is  ad- 
milted,  or  has  been  established  at  law,  or,  at  the  least,  is  very 
clear.     But  when  the  legal  title  is  denied,  and  the  defendant 
sets  up  a  sole  and  adverse  possession,  a  Court  of  Equity  can- 
not proceed,  until  the  party  who  asks  the  partition  re-estab- 
lishes the  unity  of  possession  in  hin:self  with  the  co-tenant. 
For  the  title  and  the  nature  of  the  possession  are  questions 
of  law,  which  it  belongs  to   a  legal   tribunal,   including  a 
Judge  and  Jury,  to  decide.     There  have  been  few  applica- 
tions in  this  State  to  the  Courts  of  Equity  for  partition,  be- 
cause, by  the  statutes,  a  mode  of  doing  it  at  law  is  given 
more  simple  and  expeditious,  and  less  expensive  ;  which  is 
^gually  effectual  except  iu  cases  where  the  title  is  equitabl4;, 
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or, like  the  present,  where  the  plaintiff  claims  to  be  a  tenant  I^^c.  1843. 
incomnaon  either  at  law  or  in  equity.  Where  the  title  is  "^j^^^^ 
equitable  it  must  be  tried  by  the  chancellor,  for  a  Court  of  ▼ 
Law  is  not  competent  to  determine  it.  For  the  like  reason,  ^'*^*•• 
where  it  is  legal  and  denied,  or  where  the  defendant  avers 
that  he  has  ousted  the  plaintiff,  the  right  must  be  established 
at  law,  and  the  plaintiff  get  into  possession  again.  Then 
the  decree  in  equity  will  follow,  as  a  matter  of  course.  And 
it  seems  now  to  be  the  regular  course  of  the  court  to  retain 
the  bill,  allowing  competent  opportunity  for  trying  the  title 
and  recovering  the  possession  of  the  undivided  share  in 
ejectment.  Blynman  v  Brown  ^  uxj  2  Tern.  232 ;  Wil" 
kun  Wilkin^  1  John.  c.  c.  111.  So  wo  think  proper  to  di- 
rect in  this  case,  that  the  cause  stand  over  for  a  year,  that, 
in  the  mean  time,  the  plaintiff  may  britig  and  try  an  eject- 
ment for  one  half  of  the  tract  of  219  acres  claimed  by  the 
defendant  under  the  deed  from  the  sheriff,  and  also  for  the 
residne  of  the  whole  tract  of  267i  acres,  unless  the  defend- 
ant shall  admit  the  plaintiff  to  have  title  to  one  undivided 
half  of  such  residue,  and  to  be  in  possession  there  with 
him;  and  if  the  plaintiff  shall  bring  such  action,  the  de- 
fendant is  to  be  required  to  admit  on  the  trial  his  actual 
OQster  of  the  plaintiff  from  the  tract  of  219  acres,  or  that  of 
257i,  as  the  action  may  be  brought  for  the  one  or  the  other,  • 
as  above  mentioned.  Upon  bringing  to  our  notice  the  re- 
salt  of  the  action  at  law,  either  party  ean  move  for  further 
directions ;  and.  in  the  mean  while,  all  other  equity  and 
qnestioQs  are  reserved. 

Per  Curiam,  Ordered  accordingly. 
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ROBERT  B.  JONES  &  AL.  tw.  MARY  LOFTIN  &  AL. 

Dec  1843  ^  testator  having  a  roit  pending,  which  he  had  instituted  to  recover  certain 
_  slaves  he  bad  porchaied  and  for  which  he  had  partly  paid,  directed  his  ex- 
ecutor, if  the  slaves  should  he  recovered,  to  sell  them,  and,  out  of  the  pro- 
ceeds, pay  the  remainder  of  the  purchase  money,  and  the  surplus,  if  any» 
be  left  to  his  wife  and  children.  The  executor  sofTered  the  suit,  which  was 
against  the  vendor,  to  abate,  and  surrendered  all  right  to  the  slaves,  upon  re- 
ceiving back  what  had  been  paid  by  his  testator,  and  the  bonds  still  remain- 
ing unpaid  for  the  residue  of  the  purchase  money*  Held  that,  before  the 
legatees  could  recover  the  slaves  from  the  executor,  or  from  the  vendor, 
against  whom  the  suit  at  law  had  been  brought,  they  must  shew  thai  they 
had  been  injured  by  some  fraudulent  act  or  improper  dealing  of  the  execu- 
tor with  the  other  party. 

This  cause  was  removed  by  consent  from  Davidson  Court 
of  Equity,  at  Fall  Term,  1S43,  to  the  Supreme  Court. 

The  fact?,  as  they  appeared  from  the  pleadings,  were 
these.  Sarah  Loftin.  in  February,  1818,  for  $750,  sold  to 
Thomas  Jones,  (the  father  of  the  plaintiffs  and  the  testator, 
under  whose  will  they  claimed,)  the  slaves  Fan  and  her 
children  Ham  and  Joe  ;  and  she  then  executed  to  him  a  bill 
of  sale  for  the  said  slaves.  The  slaves,  being  at  that  time 
hired  out,  were  not  delivered  to  the  vendee,  nor  was  the  pur- 
chase-money paid,  except  $150.  Thomas  Jones,  sometime 
after  the  sale,  took  the  slave  Ham  into  his  possession  by 
force,  and  instituted  a  suit  at  law  against  Snrah  Louin  lor 
the  recovery  of  the  others.  Pending  that  suit,  Jones  died 
in  1819,  leaving  a  will,  in  which  he  appointed  three  execu- 
tors who  qualified.  These  executors  permitted  the  suit  to 
abate,  and  compromised  the  dispute  about  the  slaves  with 
Sarah  Loftin.  She  gave  up  to  the  executors  the  bonds  she 
held  against  Jones  for  the  purchase  money,  and  also  return- 
edthem  $150,  the  sum  Jones  hnd  before  paid  her;  and  the 
executors  surrendered  to  her  the  boy  Ham  and  the  original 
bill  of  sale,  intending  thereby  to  rescind  the  contract  and 
release  to  her  all  claim  for  the  slaves.  Thomas  Jones  in  his 
will  directed  his  executors,  that  if  a  recovery  of  the  slaves 
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should  be  effected  in  the  suit  which  he  had  commenced,  i>«c.  1843 
Chey  should  sell   the  same  at  public  auction  on  a  credit  o(~ 
twelve  months,  and  apply  the  purchase  money,  in  the  first       ▼ 
place,  ill  paying  the  balance  of  the  debt  he  owed  for  thei^  Loftin. 
original  purchase,  and  the  surplus,  if  any,  with  the  residue 
of  his  property,  to  go  equally  to  bis  children  and  to  bis 
widow,  who  was  left  an  executrix. 

This  bill  uas  filed  by  the  children  of  Thomas  Jones 
against  their  mother,  the  surviving  executrix  of  Thomas 
Jones,  and  against  the  representatives  of  Sarah  Loftin,  now 
deceased,  who  had  the  said  slaves  in  their  possession,  and 
prayed  for  an  account  of  the  hires  and  profits  of  the  slaves, 
and  that  the  slaves  might  be  delivered  up  to  the  plaintiffs 
and  their  hires  &c.  accounted  for  and  paid  over,  alleging  that 
the  present  possessors  were  in  equity  mere  trustees  for  the 
plaintiffs. 

The  answers  of  the  defendants  admitted  the  facts  as 
above  stated  to  be  substantially  true,  and  denied  any  fraud 
or  improper  conduct  in  the  compromise,  or  that  the  plaintiffs 
were  injured  thereby. 

The  cause  was  set  (or  hearingi  and  transmitted  to  the  Su- 
preme Court. 

Jdendenhall  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Daniel,  J.  It  is  true,  that,  in  this  court,  the  plaintiffs, 
as  legatees  of  Thomas  Jones,  had  a  right  to  pursue  the  pro- 
perty in  the  hands  of  the  defendants,  who  are  only  volun- 
teers under  Sarah  Loftin,  if  there  had  been  any  fraudulent 
combination  between  the  executors  of  Jones  and  the  said 
Sarah  Loftin  to  deprive  them  of  their  legaci&<i  in  the  slaves, 
or  any  interest  that  they  might  have  in  the  sale  of  them  un- 
der the  direction  in  their  father's  will.  But  there  is  no  evi- 
dence in  the  cause  to  shew,  that  the  slaves  were  worth,  at 
the  time  of  the  re-sale,  more  than  the  executors  obtained  for 
them,  or  that  they  would  have  brought  more  at  public  sale 
at  twelve  months'  credit.  There  is  no  pretence,  that  the  ex- 
ecutors derived  to  themselves  the  smallest  benefit  by  the  re- 

CI 
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Dee.  1843.  sale  of  the  slaves.      Before  the  plaintiffs  could  ask  of  this 

""■"'""  court  a  decree  in  their  favor,  it  behooved  them  to  shew,  that 

they  had  been  injured  by  some  fraudulent  act  or  improper 

■dealing  of  the  executors   with  Saiah  Loftin,  respecting  the 

slaves.    Nothing  of  that  kind  appears  in  the  evidence  ;  and 

ihe  bill  must  therefore  be  dismissed,  with  costs. 

Per  Curiam,  Bill  dismissed. 


POLLY  ANN  BRY80N  BY  HER  NEXT  FRIEND  w.  JOHN  DOB- 
SON  AND  OTHERS. 

The  act  of  Anembly  of  1842,  c.  36,  does  not  give  a  preference  to  lapsed  en- 
tries, made  since  the  1st  January,  1836,  over  junior  entriea,  on  which  the 
time  for  the  payment  of  the  purchase  money  had  not  expired. 

This  cause  was  transmitted  to  this  court  by  consent  from 
the  Court  of  Equity  of  Macon  county,  at  Frill  Term,  1843. 

The  noaterial  facts  of  the  case,  as  exhibited  by  the  bill 
and  admitted  by  the  answer,  were  these: 

On  the  27ih  of  April,  1838,  John  Dobson,  Thomas  Milsaps 
and  Seth  W.  Hyatt,  entered  200  acres  of  vacant  land  in 
Aiacon  county,  and  had  it  surveyed  in  Aucfust,  1839.  By 
the  acts  of  1838,  c.  19,  and  c.  20,  they  had  time  for  paying 
the  purchase  money  until  December  loth,  1841.  But  ihcy 
did  not  pay  it  within  the  extended  time  ;  and  by  the  general 
law.  Rev.  Stat.  c.  42,  s.  10  &  11,  the  entry  became  void^ 
and  any  other  person  might  enter  and  obtain  a  grant. 

On  the  27ih  of  Auscust,  1842,  Bryson,  the  present  plain- 
tiff, made  an  entry  of  200  acres,  being  the  same  land,  or  a 
part  of  it,  before  entered  by  Dobson  and  others  ;  and  had  it 
surveyed  on  the  10th  of  May,  1843,  paid  the  purchase  mo- 
ney into  the  treasury,  and  took  out  a  grant  on  the  IQth  of 
July,  1843. 

In  1842,  the  General  Assembly  passed  an  act,  c.  34,  ex- 
tending the  time  to  the  1st  ol  January,  1845,  for  paying  the 
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money  and  perfecting  the  titles  on  all  entries  made  since  thel>ec  1843 
1st  of  January,  1839;  with  a  proviso,  ^-that  nothing  in  the    jj   ^^ 
act  contained  shall  be  so  construed  as  to  affect  the  titles  of       v 
thosp,  who  have  heretofore  obtained  grants  for  said  lands,  o?  ^^^****- 
the  rights  of  junior enterers.*'    At  the  same  session  another 
act  was  passed,  c.  36,  "to  amend"  the  preceding  act;  where- 
by it  is  enacted  "that  all  entries  made  since  the  1st  day  of 
Jan'ry,  1836,  may  be  paid  for  by  the  enterers  at  any  time  pre- 
vious to  the  1st  of  January,  1845  ;"  with  the  proviso,  "that 
the  same  shall  not  interfere  with  any  subsequent  entry,  for 
which  the  purchase  money  may  have  been  paid." 

In  June,  1843,Dobson,  Milsaps  and  Hyatt,  became  inform- 
ed of  the  provisions  of  the  acts  of  the  preceding  session, 
and,  thinking  that  they  revived  their  entry,  and  upon  their 
payment  of  the  purchase  money  before  the  plaintiff,  gave 
them  the  right  to  a  grant  in  preference  to  the  plaintiff^  paid 
the  purchase  money  into  the  Treasury,  and  obtained  a  grant 
on  the  4th  of  July,  1843.  At  that  time  the  plaintiff  had  a 
tenant  on  the  land  ;  and,  ind(;ed,  some  of  the  defendants  had 
actual  knowledge  of  the  plaintiff's  entry  and  survey.  The 
persons,  to  whom  the  grant  of  the  4th  of  July  issued,  either 
before  or  afterwards,  made  contracts  for  the  sale  of  certain 
interests  in  the  land  to  the  other  defendants,  Jason  L.  Hyatt, 
Jesse  R.  Silver  and  Joseph  W.  Dobson  ;  and  the  answers 
state,  that,  at  the  time  they  were  put  in,  those  three  last  nam- 
ed persons  and  Seth  W.  Hyatt  were  the  sole  claimants  under 
this  grant. 

Soon  afc^  obtaining  the  grant,  the  defendants  instituted 
an  action  of  ejectment  against  the  plaintiff's  tenant ;  and, 
thereupon  the  plaintiff  filed  this  bill,  praying  that  hers  may 
be  declared  the  preferable  entry,  and  that  the  other  parties 
hold  the  legal  title  in  trUst  for  her,  and  that  they  may  be  de- 
creed to  convey  it  to  her,  and,  in  the  mean  time,  for  an  in- 
junction. 

The  cause  was  set  for  hearing  upon  the  bill,  answers  and 
exhibits,  and  transferred  to  this  court. 

Badger  for  the  plaintiff. 
^0  coansel  for  the  defendant. 
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Jhc  I8i3     RuFFiiT;  G.  J.    The  conrt  thiuks,  that  the  plaintiff  is 

g^  ^^  entitled  to  a  decree.      By  the  law,  as  it  stood  before  1842; 

▼        she  would  undoubtedly  be  thus  entitled.      The  entry  under 

Dobaoo.  •^hicb  the  defendants  claim,  lost  its  efficacy  on  the  16ib  of 
December,  1841,  having  then  finally  lapsed.  The  land,  be- 
ing thus  vacant,  was  entered  by  the  plaintiff  in  August, 
1842.  The  law  allowed  her  until  the  31st  of  December, 
1844,  to  pay  the  purchase  money  ;  and,  upon  her  doing  so/ 
it  assured  her  that  she  should  have  a  grant  upon  appIicatioD 
in  due  time.  The  entry,  if  not  a  contract  with  the  State, 
strictly  speaking,  at  the  least  creates  an  inchoate  vahiable 
interest,  sustained  by  a  statute  and  the  guaranty  of  the  pub* 
lie  faith.  Thnt  interest,  ii  the  enterer  performs  the  condi- 
tions imposed  by  law,  no  authority  can  justly  take  away  or 
deny.  From  considerations  of  indulgence  to  the  citizens, 
and  from  motives  of  policy  in  having  all  the  land  appropri- 
ated as  soon  as  possible,  the  Legislature  has  often  relaxed 
the  strictness  of  the  terms  as  to  the  time  of  payment  and  io 
other  respects,  so  as  both  to  prevent  subsisting  entries  from 
becoming  lapsed,  and  to  revive  some  already  lapsed.  But  it 
is  manifest,  that  there  is  neither  justice  nor  propriety  in  re- 
viving an  expired  entry,  to  the  destruction  or  prejudice  of 
another  duly  made  and  subsisting,  and  in  due  progress  to  be 
consummated  into  a  legal  title.  It  is  not  to  be  presumed 
that  the  Legislature  intended  to  interfere  between  entries  in 
those  States ;  because  such  interference  cannot  be  necessary 
to  the  public  interest,  and  must  be  to  the  prejudice  of  pri- 
vate right.  It  requires  the  strongest  language.and  clearest 
intent,  to  authorize  such  a  construction  of  a  statute,  as  would 
produce  such  an  interference.  When  a  lapsed  entry  is  re- 
vived, there  is  a  proviso  tacitly  implied,  if  not  expressed, 
that  another  right  then  subsisting  should  not  be  made  void 
or  impaired.  This  is  the  more  reasonable,  when  a  fair  and 
just  operation  can  be  given  to  the  law  by  applying  it  to  the 
rights  of  the  public  and  not  those  of  individuals.  For  ex- 
ample, when  the  entry  lapses  and  the  land  reverts  to  the 
State,  the  same  person  cannot  re-enter  it  within  twelve 
months,  though  other  persons  may  immediately.     A  reinis- 
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sioQ  of  that  forfeiture  or  a  dispensution  from  that  disability  Dec.  1843. 
aflbrds  scope  enough  for  the  enactment  extending  the  time  for    3    "^ 
completing  the  title.    The  State  says,  she  will  not  insist  on       y 
forfeitures  and  disabilities,  which  she  imposed  for  her  own  Dobwm 
policy,  and  for  the  like  reason  relaxes  ;  and,  therefore,  that  a 
person,  who  entered  land  and  failed  to  pay  for  it,  and,  con* 
seqoently  is  not  entitled  to  it  against  the  State,  may  yet  pay 
fbritand  have  it.      That  is  the  legislative  purpose  in  the 
eoactments  of  this  character.     In   waiving  those  peualtiesi 
as  a  bounty  to  those  who  have  failed  in  diligence  and  punc- 
tuality, an  intention  cannot  be  supposed,  in  effect  to  inflict 
tbemoD  another  who  has  been  guilty  of  no  laches,  by  de- 
priviog  the  latter  of  the  preference  to  which,  before,  he  was 
l^lly  entitled.    The  lapsed  entry  is  revived  ;  but  not  so  as 
to  make  it  an  entry,  as  of  its  date,  and  thus  to  postpone  to  it 
a  janior  entry  subsi^tting  at  the  passing  of  the  act.     Against 
another  subsisting  entry,  one  that  has  lapsed  is  revived  as  6f 
tbedate  of  the  statute  by  which  it  is  revived.     The  lapsed 
entry  is  itself  the  junior  entry  in  point  of  equity  and  a  just 
coDstraction  of  the  law  ;  and  an  entry,  in  iull  force  at  the 
time  of  passing  the  reviving  act,  if  perfected  in  due  time,  is 
the  preferable  one.    Such  we  should  conceive  to  be  the  con- 
straction,  if  there  were  no  saving  in  favor  of  junior  enterers 
in  the  acts  on  this  subject. 

But  the  Legislature  has  been  careful  that  this  should  not 
be  a  matter  of  labored  construction  ;  for  in  all  the  acts  on 
this  subject,  and  they  aie  numerous,  there  are,  through  abun- 
dant caution,  provisos,  saving  existing  rights,  expressed 
more  or  less  clearly.  There  are  so  many  acts  of  this  sort 
and  with  such  provisos,  that  the  principle  may  be  considered 
as  thoroughly  incorporated  into  our  legislation,  and,  there- 
iore,  that  there  was  no  intention  to  abandon  it  in  the  acts  of 
1842.  If  the  language  of  those  acts  be  not  so  explicit  as 
those  made  before  them,  it  would  yet  be  a  judicial  duty,  as 
Gur  as  possible,  to  interpret  them  in  conformity  with  the  body 
of  the  laws  upon  this  subject  as  conservative  of  existing 
nghts.  I'he  proviso  in  the  31th  chapter  expressly  protects 
^  tlie  rights  of  junior  enterers ;"  which  includes  all  junior  eu- 
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Bee.  1849.  terenr,  i^hether  they  had  then  paid  the  purchase  money  or 

«  not.     The  next  chapter,  (35)  has  a  proviso  somewhat  ditfer- 

▼       ent  in  point  of  form.      It  is,  *Uhnt  the  same  shall  not  inter- 

^^^^***"*  fere  with  any  delinquent  entry,  for  which  the  purchase  mo- 
ney may  have  been  paid."  Upon  these  words  the  argument  for 
the  defendants  is,  that  those  entries  only  are  saved  on  which 
the  purchase  money  had  been  paid  at  the  passing  of  the  act ; 
and  that  all  others,  whether  lapsed  or  not,  are  put  on  the 
same  footing,  and,  therefore,  that  the  enterer  who  paid  first 
after  the  act,  has  the  preference.  We  have  already  seen, 
that  such  an  enactment  would  be  unjust,  as  far  as  it  depriv- 
ed one  of  the  pprties  of  his  prior  right.  And  we  do  not 
think  that  there  is  a  necessity  for  receiving  this  act  in  that 
sense.  The  argument  is  just,  as  applied  to  two  entries, 
which  had  both  lapsed  and  wore  both  revived  by  the  act. 
As  neither  could  get  the  land  but  by  that  act,  they  stand  on 
the  same  ground,  and  then  the  general  principle  applies, 
that  priority  of  time  in  making  payment  creates  a  priority 
of  equity.  Perhaps  the  true  construction  may  be,  that  the 
proviso  in  the  second  act  looks  only  to  the  cases  of  two 
lapsed  entries,  on  one  of  which,  however,  the  purchase  mo- 
ney had  been  paid,  so  as  to  make  the  lapse  arise  from  not 
completing  the  title  by  taking  a  grant  This  construction 
is  suggested  by  several  considerations.  This  chapter  is  to 
"  amend"  and  not  to  *<  repeal"  the  preceding  chapter  in  any 
part;  and  both  were  passed  at  the  same  session.  They  are, 
therefore,  to  be  considered  hutf>arts<if  the  same  statute,  and 
to  be  construed  so  as  to  render  all  the  provisions  consistent. 
The  object  of  the  second  act,  then,  was  not  to  change  the 
enactments  of  the  first,  as  to  any  cases  within  the  first. 
Those  were  entries  made  in  1839 or  after;  as  to  which  the 
34ih  chapter  provided,  that  the  rights  of  junior  enterers 
should  be  saved,  and  necessarily  meant  junior  enterers,  from 
whom  the  purchase  money  was  not  then  payable,  and  who 
should  pay  it  at'ter wards  in  due  time.  That  fully  provided 
for  the  cast  of  an  entry  subsisting  at  the  time  of  passings  the 
act,  and  no  further  saving  was  needful  for  it.  Now,  the 
3Sth  chapter  in  the  first  clause  only  alters  the  enactment  of 
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the  precediriji^  chapter  by  enlarginft  the  timci  uoc  prospec-  ^^c.  i843. 
.tively  for  the  payment  of  the  purchase  money,  but  relros- "  3,.^^ 
peciiveiy  as  to  the  date  of  the  entry.  Thoy  both  fix  the  1st  of        v 
January,  1845,  for  the  payment  of  the  money  ;  bnt  the  first   ^®**°"' 
only  takes  in  entries  made  after  the  1st  of  January,  1839,  while 
the  other  f2[oes  back  to  the  Istof  January,  1836.  Thus,  every 
case,  to  which  the  35th  chapter  can  apply  in  its  first  clause, 
and  which  is  not  fully  provided  for  in  the  other  chapter,  is 
a  case,  in  which  both  of  the  conflictiivg  entries  must  necessa- 
rily be  lapsed  ;  being  entries  between    1^36^  and  1839,  ou 
which  the  latest  day  of  payment,  according  to  previous 
acts,  was  December  15th,  1841.    The  proviso  of  the  35th 
chapter,  must,  therefore,  in   reason  be  limited   to  the  cases 
within  its  own  enactments ;  which,  we  have  seen,  are  not 
cases  in  which  one  entry   was  lapsed  and  the  other  subsist- 
ing, but  are  cases  in  which  both  entries  were  lapsed.    This 
comports  well,  too,  with  the  language  of  the  proviso,  speak- 
iBjT  ^f  an  entry,  *'/or  which  the  purchase  money  has  been 
paid;  "  which  naturally  implies,  that  the  purchase  money 
had  become  payable.     Now,  between  lapsed  entries,  on  one 
of  which  the  purchase  money  had  been  paid,  but  the  enterer 
nealected  to  perfect  his  title,   the  rule  of  justice  is  obvious, 
which  gives  to  that  one  a  preference.     So  between  lapsed  en- 
tries, on   neither  of  which   the   purchase  money  had  been 
paid,  when  the  act  passed,  it  is  plain  that  he,  who  first  pays, 
whether  on  the  younger  or  older  entry  ought,  to-be  preferred- 
There  can  be  no  other  rule;  because  they  alike- owe  the 
privilege  to  the  bounty  of  the   State,  and  both  were  revived 
at  the  same  time  as   well   as   by    the  same  means.     They 
stand,  therefore,   as  if  nr*ade  simultaneously;  and  the  right 
must  be  determined  by  the  greater  or  less  degree  of  diligence 
in  completing  the  title. 

But  upon  an  entry,  on  which  the  purchase  money  had 
not  become  payable  in  1842,  the  Legislature  could  not  have 
meant,  that  the  purchase  money  should  have  been  paid  at 
that  time,  in  order  to  preserve  its  preference  over  a  lapsed 
entry.  Hence,  at  all  events,  if  the  proviso  to  ibe  36th  chap- 
ter can  be  considered  as  embracing  subsisting  as  well  as 
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Dec  1843  lapsed  entries,  the  time  referred  to  in  the  words,  <^  may  have 
been  paid,"  is  not  that  of  passing  the  statute,  but  must  be 
that  which  is  limited  as  the  period,  within  which  the  pur* 
chase  money  must  be  paid.  A  lapsed  entry  shaU  not  "inter- 
fere with  a  subsequent  entry,  for  which  the  purchase  money 
may  have  been  paid ;  "  not  may  have  been  paid  now,  but 
may  have  been  paid  in  in  due  time.  If  not  so  paid,  then 
the  entry,  once  lapsed  but  now  revived,  is  to  hold  good  ;  but 
if  it  shall  have  been  so  paid  before  theexpiiation  of  the  time 
given  by  law  for  its  payment,  then  (he  older  entry  once  ex- 
tinct, must  remain  so.  Here  such  payment  was  made  by 
the  plaintifi,  and  therefore  she  is  entitled  to  the  land.  De- 
cree a  conveyance  accordingly,  with  costs. 

Per  CuRiAMi  Decree  for  the  plaintiff. 


JOEL  F.  MOTLEY  vt.  ALLEN  JONES  &,  OTHERS/ 

Persons,  who  share  in  the  profits  of  a  conoarn  are  liable  as  partnere  to  a  third 
person ;  but  as  between  themseWes  they  are  only  liable  according  to  their 
particular  contract. 

'rhis  cause,  having  been  set  for  hearing,  was  by  consent 
transferred  from  Caswell  Court  of  Equity,  at  Fall  Term, 
1843,  to  the  Supreme  Court. 

The  pleadings  exhibited  the  following  facts :  The  defen- 
dants, Jones,  Anderson,  &  Co.  brought  an  action  at  law  a- 
gainst  the  plaintiff,  Motley,  and  the  defendant,  Cobb,  for  a 
balance  due  for  the  price  of  manufactured  tobacco,  sold  to 
Motley  and  Cobb  as  copartners,  and  the  plaintiffs  at  law  ob- 
tained judgment  for  the  sum  of  $982  29. 

Motley  then  filed  this  bill  against  the  plaintiffs  at  law  and 
Cobb,  and  therein  charged,  that  the  tobacco  was  not  sold  to 
Motley  and  Cobb,  but  was  put  in  as  stock  by  Jones,  Ander- 
son, &  Co.,  in  a  partnership,  consisting  of  Jones,  Anderson, 
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4  Co.,  the  plainlifl;  Motley,  and  tfae  other  defendant,  Cobb,l>M-  i64a. 
upon  these  terms:  Jones,  Anderson,  &  Co.  who  were  manu-*^[J^[j^ 
lactarers  in  Danville  in  Yirginia,  were  to  furnish,  at  reason-  ▼ 
able  prices,  any  quantity  of  tobacco,  that  could  be  disposed  ^* 
c(,  and  ship  it  to  Motley  and  Cobb  at  Mobile,  where  it  was 
(0  be  sold  by  Cobb,  and,  out  of  the  proceeds  of  the  sale,  the 
prime  cost  was  to  be  paid  by  Jones,  Anderson  &  Co.  in  the 
first  instance,  and  then,  after  defraying  expenses,  the  residue 
was  to  be  divided  as  profits,  one  third  to  Jones,  Anderson 
&  Co.,  one  third  to  Motley,  and  the  other  third  to  Cobk 
The  bill  fiirther  states,  that  Cobb  received  and  sold  the  to- 
bacco, sent  under  the  agreement,  by  Jones,  Anderson  &  C<k 
and  made  to  them  considerable  payments,  leaving,  however, 
the  balance  still  due  of  the  original  price,  which  was  recov- 
ered at  law  by  Jones,  Anderson  &  Co.,  and  that  Cobb  wasted 
or  lost  the  other  efiects  of  the  firm,  so  that  the  said  balance 
is  a  clear  loss,  and,  therefore,  ought  to  be  borne  equally  by 
the  partners,  in  proportion,  to  their  said  shares  of  the  profits. 
The  bill  then  states,  that  Cobb  is  insolvent  and  has  abscon- 
ded, and  that  the  plaintifis  at  law  were  about  to  raise  the 
whole  amount  of  the  judgment  from  the  present  plaintiff. 
The  prayer  is,  for  a  discovery  of  the  partnership  agreement, 
that  an  account  may  be  taken  and  the  loss  adjusted  between 
the  several  parties,  and  in  the  meantime  for  an  injunction. 

Upon  the  bill  an  injunction  was  granted  for  one  half  of 
the  recovery  at  law. 

Cobb  did  not  answer,  and  the  bill  is  taken  pro  eanfesso 
against  him.  Jones,  Anderson  &,  Co.  deny  the  alleged  part- 
nership altogether,  and  say,  that  the  transaction  was  an  or- 
dinary sale  to  Motley  and  Cobb  at  agreed  prices,  to  be  paid 
at  particular  days  named.  They  admit,  that,  in  conse- 
quence of  Motley  and  Cobb  expecting  to  sell  large  quanti- 
ties of  tobacco  in  Mobile,  tbey  agreed  to  let  the  article  go  at 
low  prices,  in  consideration  of  the  agreement,  on  the  part  of 
Motley  and  Cobb,  that,  in  addition  to  the  invoice  prices  of 
the  tobacco,  those  persons  were  to  pay  Jones,  Anderson  dk 
Co.  one  third  part  of  the  nett  profit  of  the  adventure,^fier 
deducting  the  coat  of  the  tobacco  and  all  incidental  expen- 
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1848  868  ;  of  which  third  part  of  the  profits,  the  defendants  say 

Tpj —  they  have  receiTcd  nothing.    The  answer  states  positively, 

▼  ^   that  the  agreement  was,  that  the  price  of  the  tobacco  was  to 

^^""^    be  paid  to  these  defendants  by  Motley  and  Cobb  at  all  e* 

▼ents,  and  that  the  only  concern  they  had  in  the  profit  and 

loss  on  the  transaction  was,  that,  if  there  was  a  profit,  they 

should  be  entitled  to  one  third  of  it,  as  an  addition  to  the  in* 

Toice  prices  of  the  tobacco  sold  by  them. 

Upon  the  answer,  the  injunction  was  dissolved.  The 
plaintiff  then  replied  and  proceeded  to  take  proofs  ;  and  a^ 
ter  these  were  completed  the  cause  was  transferred  to  this 
court. 

Morehead  for  the  plaintiff. 
j!io  counsel  for  the  defendants. 

RuFPiN,  C.  J.  The  proofs  are  all  on  the  side  of  the 
plaintiffs,  and  consist  of  declarations  by  one  of  the  firm  of 
Jones,  Anderson  &  Co.,  as  to  the  terms  of  the  agreement. 
But  they  do  not  vary  the  case  made  in  the  answer,  as  they 
are  all  consistent  with  the  account  given  therein. 

But  it  has  been  contended  for  the  plaintiff,  that  according 
to  the  answer  itself  these  parties  were  partners,  and  conse- 
quently, that  they  must  bear  tlie  losses  equally.  They 
were,  no  doubt,  partners,  as  they  shared  in  the  profits;  which 
gave  each  an  interest  in  the  whole.  And  each  was  certainly 
liable  to  third  persons  upon  any  partnership  contract.  But 
as  between  themselves,  though  partners,  their  right  to 
profits,  and  liability  for  losses,  depend  upon  the  agreement 
they  made.  Partners  do  not  necessarily  bear  losses  equally, 
more  than  they  are  entitled  to  the  profits  equally  ;  but  that  is 
regulated  by  the  contract.  Here  the  plaintiff  says,  the  tobac- 
co was  to  be  paid  for  out  of  the  proceeds  of  sale;  which 
would  make  the  payment  depend  on  the  success  of  the  ad* 
venture.  But  the  answer  denies  that ;  and  says  that  Motley 
and  Cobb  bou^^ht  it  and  were  to  pay  for  it  at  all  events, 
whether  it  sold  for  more  or  less — though,  if  it  sold  for  more, 
then  Jones,  Anderson  &  Co.  would  be  entitled  to  one  third 
of  the  excess,  after  paying  other  expenses.    The  plaintiff, 
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therefore,  has  no  claim  on  Jones,  Anderson  &  Co.  for  c6n-l>ee.  iM8 
tribution  to  the  loss  arising  from  Cobb*s  mismanagement  or 
unfaithfulness  ;  and  the  bill  must  be  dismissed  as  to  them 
with  costs.  And  as  the  bill  does  not  seek  an  account  of  the 
partnership,  as  existing  between  the  plaintiff  and  Cobb  »• 
looe,  it  is  dismissed  as  to  him  also. 

Per  Curiam,  Decree  accordingly. 


—**#••«•— 


MARCUS  T.  C.  KENNEDY  A  AL.  ttf.  ROBERT  PICKENS  A  AL. 

Where  an  administrator,  being  about  to  leave  tbis  State,  depoata  the  anela  of 
the  eatate  whk  a  penon,  in  traat  that  he  will  pay  the  next  of  kin  of  the  in* 
tcatete^  die  aoretiea  of  aach  admfnirtntor,  against  whom  xecoveriea  havg 
heen  efleeted  by  any  of  the  next  of  kin,  have  a  right  to  call  upon  thia  tnia* 
tee  for  an  account  of  the  assets  so  received  by  him,  and  to  be  subrogated  to 
the  rights  of  such  next  of  kin,  as  have  made  them  responsible. 

This  cause  was  transmHted  for  hearing  to  the  Supreme 
Court  irom  the  Court  of  Equity  ol  Mecklenburg  County  at 
the  Fall  Term,  1843. 

The  facts  appearing  upon  the  pleadings  and  proo£i  are 
fully  set  forth  in  the  opinion  delivered  in  this  court 

Alexander  for  the  plaintiff. 
Caldwell  for  the  defendant. 

Daniel,  J.  The  bill  states,  that  the  defendant  Robert 
Perkins  was  appointed  administrator  of  the  estate  of  WiN 
Ham  Perkins  deceased  ;  that  the  plaintiff,  Dogharty,  and 
and  the  intestate  of  the  other  plaintiff,  were  his  sureties  to 
the  administration  bond ;  that  the  administrator  received  as^ 
sets  to  the  amount  of  81105  28:  that  there  were  no  debts 
owing,  or,  if  any,  they  were  of  small  amount.  The  biH 
further  states,  that  the  administrator  removed  to  the  State  of 
Tennessee  in  the  year  1829  :  but,  before  doing  so,  he  depos- 
ited in  the  hands  of  Charles  W.  Harris,  the  other  defendant,  the 
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Jkfi.  i64t.  whole  of  the  assets,  under  the  express  agreement  and  irt 
Tr^~r  ^<^^^}  ^^^  ^^  should  pay  the  same  to  the  next  of  kin  ot  the 
V  intestate ;  that  the  nett  amount,  after  deducting  the  admin- 
^^^^^  istrator's  commissions,  was  $1068  30,  The  bill  states,  that 
Harris  failed  to  comply  with  his  i^reemeot,  and  that  the 
plaintiffs  were  sued  on  the  administration  bond  by  the  next 
of  kin  of  the  intestate,  and  that  a  judgment  was  had  against 
them  for  0661  34.  In  consequence  of  some  payments 
which  had  been  before  made  by  Harris  to  the  next  of  kin, 
the  judgment  against  the  plaintifis  was  reduced  at  April 
Sessions,  1840,  of  Mecklenburg  county  court  to  $652  83. 
This  sum  was  paid  by  the  plainti& :  Dogharty  paid  $85, 
and  Kennedy  the  residue  of  the  said  judgment.  The  plain- 
tiffs slate,  that  they  have  called  on  Harris  and  demanded 
payment  of  him  out  of  the  assets  left  with  him  as  before 
stated :  that  he  has  refused  to  comply,  but  he  promised  to 
arrange  it  in  some  way  at  a  future  day  ;  that  Harris  knew 
of  the  suit  against  them  and  was  notified  to  attend  the  clerk 
bf  the  county  court  in  taking  the  accounts.  The  plaintiffs 
pray  a  decree  for  an  account,  and  that  the  defendants  be  de- 
creed to  repay  to  them  the  monies  which,  as  sureties,  they 
have  been  compelled  to  pay. 

The  defendant  Harris  answers,  and  admits  that  the  plain- 
tiffi  were  the  sureties  to  the  administration  bond  of  Robert 
Perkins,  as  stated  in  the  bill :  but  he  denies  that  be  received 
of  the  administrator  $1104  28,  nor  did  he  enter  into  the  a- 
gieementas  alleged.  He  says,  that  he  received  notes  of  the 
administrator  to  the  amount  of  about  $900,  with  the  under* 
standing,  that  he  was  to  pay  certain  of  the  next  of  kin  of 
the  intestate  their  shares,  and  that  the  administrator  furnish- 
ed him  with  a  list  of  their  names,  which  he  has  ready  to 
produce.  That  be  has  already  done  and  paid  more  than  he 
obliged  himself  to  do ;  that  there  was  no  trust  or  agency  on 
bis  part,  to  pay  more  than  as  aforesaid.  He  says  that  the 
administrator  retained  of  the  estate  $200,  and  a  negro  man 
named  Jack.  That  to  prevent  litigation,  he  has  paid  four 
other  of  the  next  of  kin  not  mentioned  in  the  aforesaid  itst, 
namefyi  William  and  Robert  Walkup,  and  Israel  and  John 
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Davis.    He  says,  that  if  he  was  to  pay  all  of  the  next  of  kin,  ^-  ^««- 
be  should  considerably  exceed  the  amount  of  moneys  left  in  ~j^^^^^ 
bis  hands  by  the  administrator.  ▼ 

The  answer  of  Harris  is  replied  to,  and  the  bill  is  taken  ^***®°^ 
fro  con/esso  as  to  Robert  Per\^n8, 

Two  witnesses  have  been  examined  by  the  plaintiffs. 
Mr.  Oats,  the  clerk  of  the  County  Court  of  Mecklenburg, 
states,  that  Harris  admitted  in  his  examination  before  him, 
that  he  had  received  of  Robert  Perkins,  the  administrator  of 
William  Perkins,  all  the  proceeds  of  said  estate :  and  that 
he  had  agreed  to  pay  to  distributees  the  amount  that  they 
each  were  respectively  entitled  to ;  he  said,  that  he  bad  gone 
on  paying  them  until  he  was  tired,  and  that  be  had  refused 
to  pay  any  more  of  them.  Robert  Walkup  deposeth,  that 
the  defendant  Harris  requested  him  to  notify  all  the  distribu- 
tees, who  had  any  demands  against  the  estate  of  William 
Perkics  to  meet  him  on  a  particular  day  at  the  town  of  Char- 
lotte to  settle  with  them.  From  a  transcript  ot  the  record 
of  the  suit  against  the  plaintiffs  as  the  sureties  on  the  ad- 
jninistration  bond  of  Robert  Perkins,  we  are  satisfied  that  a 
jodgroent  was  recovered  against  them  for  $661  34  and  costs, 
on  the  relation  of  the  representatives  of  two  of  the  sisters 
as  next  ot  kin  of  William  Perkins,  deceased,  nantfly, 
Margaret  Walkup  and  Martha  Davis;  and  that  executions 
issued  on  the  said  judgments,  which  have  been  returned  sat- 
isfied. 

Therefore  we  are  of  opinion,  that  in  this  court  the  plain- 
tiffs are  subrogated  to  their  rights,,  and  that  they  are  entitled 
to  a  decree  for  an  account  against  the  defendants.  Upon  ta- 
king the  account  the  defendant  fvill  be  charged  with  the  as- 
seuhe  got  from  Robert  Perkins,  and  credited  with  such  sums 
as  be  may  have  paid  to  the  next  of  kin. 

Per  Curiam,  Decree  accordingly. 
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JANE  a  WARD  t».  BRYANT  H.  AND  JOSEPH  B.  GfirFFIN. 

It  u  in  general  no  objection  1o  a  witneM  that  he  u  the  agent  of  the  party  who 
athn  him — ^more  especially  i«  it  no  objection  when  the  object  of  his  sti* 
dence  is  to  prove  the  payment  of  money  by  the  princ^  to  himself 

Cause  transmitted  from  the  Court  of  Equity  of  Washing- 
ton county,  at  Spring  Term,  1813. 

It  appeared  from  the  bill  that,  in  1835,  the  plaintiff  by 
her  agent  Thomas  S.  Armistead,  sold  to  the  defendants  a 
tract  of  land  and  agreed  to  convey  the  same  in  fee,  at  the 
price  of  $800  ;  payable  in  three  equal  instalments  of  $266 
662  on  <hG  iB^  of  January  of  the  years  1836,  1837  and 
1838.  The  defendant  entered  into  possession  and  in  March, 
1836  paid  $221  18  in  part  of  the  first  instalment ;  and,  as 
the  plaintiff  alleges,  the  residue  of  the  purchase  money  and 
interest  remains  unpaid.  The  bill  was  filed  in  August, 
1841,  and  states  that  the  plaintifl^  had  executed  a  deed  and 
tendered  it  to  the  vendees  and  demanded  the  payment  of  the 
balance  due,  which  they  refused  aud  prays  a  decree  for  spe- 
cific  performance. 

The  answers  admit  the  contract  and  insist  that  only  the 
last  instalment  of  $266  66§,  that  fell  due  in  1838,  remain- 
ing unpaid ;  and  state  that  the  plaintiff  had  so  admitted  re> 
peatedly,  and  had  executed  a  deed,  anri  offered  to  deliv- 
er it  npon  payment  of  that  instalment  and  interest;  and 
the  defendants  submit  to  receive  the  deed  and  pay  that  mm 
lind  interest. 

The  only  dispute  between  the  parties  being  as  to  the  pay^ 
ments  of  parts  of  the  purchase  money,  it  was  referred  to  the 
master  to  enquire  what  payments  had  been  made  and  to 
state  the  sum  due  to  the  plaintiff  upon  the  loot  of  the  con- 
tract :  And  ho  made  a  report  in  conformity  to  the  bill,  find- 
ing only  the  one  payment  of  $221  18  in  March,  1836,  and 
the  amount  due  the  plaintiff  for  principal  and  interest  up  to 
the  Ist  of  January,  1844,  to  be  $828  25.  To  this  report  the 
defendants  tooic  several  exceptions  varying  in  formi  but  all 
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in  substance  insisting,  that  the  report  is  not  supported  by  the^tBe.  1S4S 
proofs,  but  is  against  ibena.    The  particular  grounds  for  the 
exceptions  will  be  found  in  the  opinion  of  this  Court. 


Iredell  for  the  plaintifl. 

J.  H.  Bryan  for  the  defendants. 

RuFFiN,  C.  J.  The  court  has  examined  the  evidencei 
and  has  no  hesitation  in  concurring  in  the  opinion  of  the 
master. 

It  appears,  that,  at  the  time  the  sale  was  made  for  the 
plaintifl^  Thomas  S.  Armislead  also  sold  to  the  defendants  a 
piece  of  land  belonging  to  himself  and  Robert  Armistead; 
and  that  payments  were  made  by  the  defendants  to  Thomas 
8*  Armistead  as  the  common  agent  of  all  the  vendors ;  and 
that  be  divided  the  sums  received  from  tiroo  to  time  among 
the  vendors,  in  proportion  to  the  amount  of  their  several 
debts.  Id  that  way  the  plaintiff  received  from  Mr.  Armis- 
tead the  sums  due  to  her  in  January,  1836  and  1837.  Afler- 
wards  a  settlement  took  place  between  tfie  defendants  and 
Thomas  and  Robert  Armistead,  in  which  the  latter  gave  the 
Griffins  credit  on  the  debts  to  themselves  for  only  their 
abares  of  the  several  payments,  after  applying  rateable  parts 
thereof  to  the  satisfaction  of  the  plaintiff.  But  the  defen- 
dants insisted  that  the  money  dhould  not  be  thus  applied,  and 
that  they  had  intended  the  payments  to  be  exclusively  on 
the  debts  to  Thomas  and  Robert  Armistead,  and  not  on  that 
to  the  plaintiff,  except  as  to  the  first  payment  of  $221  18,  be- 
fore mentioned^  And  the  matter  was  then  so  settled,  by  ap- 
plying all  the  payments  to  the  debts  to  the  Armisteads  ;  and 
the  present  plaintiff  sccordingly  accounted  with  them  and 
repaid  to  them  the  sums  she  had  before  received. 

^hile  the  money  was  in  the  plaintiff's  hands,  as  pay- 
ments to  her,  and  before  she  knew  that  the  defendants  raised 
an  objection  to  the  application  of  any  part  to  her  debts,  the 
plaintiff  mentioned,  and  also  upon  her  examination  as  a 
witness  staled,  that  she  had  received  the  two  first  instalments 
for  the  land;  and  the  third  was  all  that  remained  unpaid;  and 
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i)^  1^3  upon  thrira  declarations  alone,  the  defendants  rely  as  tn- 
y^^^    dence  of  the  payments  claimed  by  them. 

▼  It  is  plain  that  the  defence  is  neither  founded  in  lav  nor 

uman.  t^^^^^  «]i^q  declarations  oi  the  piaintiflT  were,  at  the  time 
they  were  made,  perfectly  true,  as  the  plaintiff  had  every 
reason  to  think.  But  subsequent  occurences,  and  those  at 
the  instance  of  the  defendants  themselves,  chan^^ed  the  state 
of  things  altogether,  and  made  those  payments,  which  the 
plaintiff  thought  were  made  to  her,  payments  to  other  per- 
sons; and  the  plaintiff,  in  accordance  with  the  directions  of 
the  defendants,  paid  over  the  money  to  those  persons.  Con- 
sequently,  it  is  no  longer  a  payment  to  her. 

Bat  it  is  said,  that  the  payments,  after  having  been  once 
applied  by  the  plaintiff,  cannot  be  rejected  by  her.  Certain- 
ly not  by  her  alone;  but  all  the  parties  concurred  to  the  new 
application  in  this  instance. 

It  has  also  been  objected,  that  Thomas  S.  Armistead  is 
not  competent  as  a  witness,  as  he  was  the  plaintiff's  agent. 
But  that  relation  does  not  generally  affect  the  competency  ; 
and  certainly  cannot  do  it  here,  since  the  object  ol  his  evi- 
dence is  not  to  discharge  himself  by  proving  a  payment 
by  him  tor  or  to  his  principal,  but  to  charge  himself,  by  ad- 
mitting a  payment  from  bis  principal  to  himself  for  and  on 
account  of  the  debt  to  him  from  the  defendants. 

The  exceptions  must  be  over-ruled,  and  the  report  confirm* 
ed ;  and  decree  for  the  plaintiff,  with  costs. 

Per  Curiam,  Decree  accordingly. 
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JOAB  PARK'S  w.  JOSEPH  8PURGIN,  ADMR.  4ce. 

Oi  a  motion  to  dunohre  nt  injunction,  every  thing  Li  to  be  prettimed  againat  Dae.    1S4S 
ibm  defendant,  in  respect  of  any  matter,  to  which  he  could  answer  directly,  <»- 

md  has  net  so  answered^ 

A  ooQit  of  Equity  will  not  support  an  injunction  against  an  undoubted  credit.- 
or,  who  has  established  his  debt  at  law,  merely  upon  the  ground  that  there 
were  other  transactions  between  the  parties,  on  which,  possibly,  there  may 
be  a  sum  of  money  coming  to  the  party  obtaining  the  injunction. 

A  strong  inference  will  be  drawn  against  a  plaintiff  in  on  injunction  bill,  from 
Tagucness  in  its  statements,  and  from  suppressions  on  malten  peculiarly 
within  the  plaintiff's  knowledge. 

This  was  hn  appeal  frofn  an  interlocutory  order,  made  in 
the  Court  of  Equity  of  Randolph  County  at  Fall  Terra, 
1843,  his  honor  Judge  Manly  presiding,  dissolving  the  in- 
junction which  had  been  obtained  in  this  case. 

The  bill  states,  that  George  Hoorer  in  his  life-time  insti- 
tuted fouractionsatlaw  on  bonds  and  accounts  against  the  pres- 
ent plaintiff;  that  Hoover  died  pending  the  suits,  and  that 
Spurgin,  as  bis  administrator,  revived  them,  and  in  Februa- 
ry, 1B43,  obtained  judgments  ;  in  one  of  them,  for  $21 ;  in 
another,  for  $199;  in  the  third,  for  $270;  and  in  the  fourth, 
for  $400. 

The  bill  farther  states,  that  in  1837  Parks  and  Hoovef 
were  partners  in  a  contract  for  carrying  the  mail  in  coaches 
between  Raleigh  and  Salisbury ;  and  that  they  purchased 
the  original  stock  at  $200  ;  of  which  the  plaintiff  placed 
the  greater  part  in  the  hands  of  Hoover :  that,  besides,  the 
plaintiff  parchased  twelve  or  fifteen  horses  for  the  line, 
bongbl  harness,  paid  drivers  and  other  expenses,  and  in  per- 
son superintended  the  line :  that  Hoover  kept  a  tavern  on 
the  route,  which  was  a  stage  house,  and  that  he  received  con- 
siderable sums  of  money  from  passengers  for  their  fare,  as 
shewn  by  way-bills:  that  Hoover  was  the  sheriff  of  Ran- 
dolph County  and  collected  on  etecution  a  debt  for  $340, 
which  one  Love  owed  the  plaintiff,  and,  by  agreement  be- 
tweea  them,  was  to  apply  it  to  the  purposes  of  the  stage  line, 

S 
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Dec.  1843. out  of  which  the  plaintiff  was  to  be  reimbursed:    that 
p^  .  ~  Parks  and  Hoorer  borrowed  from  one  ot  the  Banks  the  sum 
▼       of  $2000,  on  their  joint  note,  and,  received,  each,  one  half 
fipurgin.  thereof ;  but  that  the  plaintiff  paid  at  least  two  thirds  there- 
of out  of  bis  own  funds,  and  was  to  have  credit  according- 
ly in  their  co-partnership  accounts. 

The  bill  then  states,  "  that  in  the  course  of  the  year  1838 
the  plaintiff  took  the  entire  stage  line  to  himself;  but  the 
matters  of  said  partnership  have  never  been  closed  or  set- 
tled ;  and  that  said  Hoover,  on  an  account  being  taken  of 
the  partnership,  will  be  largely  indebted  to  the  plaintiff,  and 
to  an  amount  equal  to  the  four  judgments  recovered  against 
him :  That  the  estate  of  Hoover  is  insolvent,  and  that  his 
administrator,  notwithstanding,  is  endeavoring  by  execution 
to  compel  the  plaintifi  to  pay  the  judgments,  and  at  the 
same  time  refuses  to  come  to  any  settlement  of  the  partner- 
ship, although  the  sum  due  thereon  to  the  plaintiff  will  l>e  a 
total  loss,  unless  he  can  have  the  benefit  thereof  by  way  of 
deduction  from  the  judgments  at  law."  The  prayer  is  for  an 
account  of  the  partnership,  and  that  the  plaintiff  may  be  al- 
lowed the  sum  due  him  thereon  as  a  credit  to  the  judgments; 
and,  in  the  mean  while,  for  an  injunction. 

The  answerstates,  that thedefendant  has  no  personal  knowl- 
edge or  particular  information  of  the  dealings  between  his  in- 
testate and  the  plaintiff;  but  that  he  has  been  informed  and  be- 
lieves, that  they  were  at  one  time  partners  in  transporting  the 
mail,  asstatedin  the  bill — but  upon  what  terms,  or  what  sums 
were  received  orpaid  by  either,  and  the  true  condition  of  the  ac- 
counts between  them,  the  defendant  says,  he  knows  nothing 
of  his  own  knowledge ;  though,  as  to  his  information  and 
belief,  he  states,  that  he  has  heard  and  has  good  reason  to 
believe,  that  upon  a  fair  settlement  of  the  said  partnership, 
the  plaintiff  would  be  largely  indebted  to  Hoover. 

The  answer  then  states,  that,  besides  the  suits  in  which 
the  judgments,  mentioned  in  the  bill,  were  rendered,  there 
were  pending  between  the  parties  several  others ;  among 
which  was  one  brought  by  Parks  against  Hoover  for  one 
half  of  the  debt  of  $2000,  to  the  Bank,  which  Parks  alleg- 
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ad  be  had  paid  for  Hoover,  and  two  others  by  Parks  for  I>«c.  1 843. 
money  which  he  alleged  Hoover  owed  him  on  account  of~  ^^ 
sums  received  by  the  latter  from  passengers  or  for  the  pro-  ▼ 
ceeds  of  some  of  the  property  belonging  to  the  stage  line:  ®P'*'8;*»- 
That  by  an  agreement  between  Parks  and  Spurgin  all  the 
sails  had  been  referred  to  the  arbitrament  and  award  of 
three  persons,  who  had  heard  the  parties  and  their  witnesses, 
and  after  a  full  investigation  of  all  the  matters  in  controver- 
sy  and  allowing  all  payments,  set  ofis  and  deductions  prov- 
ed, made  their  award  in  favour  of  Hoover's  estate  for  the 
several  sums,  for  which  the  judgments  mentioned  in  the 
bill  were  taken,  and  also  for  $276  99  more,  for  which  Hoo- 
ver had  not  brought  suit ;  and  that  they  awarded,  that  noth- 
ing was  due  to  the  present  plaintiff  in  any  one  of  his  ac- 
tions, except  the  sums  for  which  he  had  credit  on  the  de- 
mands  of  Hoover  against  him.  The  answer  states  that  be- 
fore the  arbitrators  it  was  proved  by  several  witnesses,  that 
the  plaintiff.  Parks,  had  repeatedly  declaredf  that  the  terms, 
upon  which  the  partnership  was  dissolved,  were,  in  sub- 
stance, that  Parks  was  to  take  all  the  property  of  every  kind 
belonging  to  the  line,  receive  all  the  moneys  due,  and  pay 
all  the  debts,  and  that  Hoover  was  to  be  discharged  from  all 
liability  to  Parks  or  any  other  person :  which  statements  the 
defendant  avers  he  believes.  The  answer  also  states,  that 
the  plaintiff  has  never  exhibited  any  account  of  the  partner- 
ship, nor  made  any  statement,  from  which  it  could  be  seen 
what  be  claimed  thereon,  or  how  he  wished  to  haye  the 
same  settled :  from  which  circumstances,  and  the  proofs  be- 
fore and  investigations  by  the  arbitrators,  the  defendant  says, 
that  he  verily  believes  that  the  award  was  not  only  honest- 
ly made,  but  that  it  determined  justly  and  truly  the  rights  of 
the  parties. 

Upon  this  answer  and  on  the  motion  of  the  defendant  the 
injanction,  which  was  granted  on  the  bill,  was  dissolved ; 
and  from  that  order  bis  Honor  allowed  the  plaintiff  to  ap- 
peal. 

Mendenhall  for  the  plaintiff. 
Winston  for  the  defendant. 


1B6  EQUITY  CASES  IN  THE 

Dw.  1841.     RvFFiN,  C.  J.    As  the  answer  is  silent  upon  the  charge 

p  .       of  the  insolvency  of  Hoover's  estate,  we  assume  it  as  estab- 

T       lished,  for  the  purpose  of  the  motion  to  dissolve  the  injunc- 

Qforgin   |^qq^    p^^^  {q  i^j^  g^Qg^  q{  (^e  cause,  every  thing  is  to  be 

presumed  against  the  defendant  in  respect  of  any  matter,  to 

which  he  could  answer  directly  and  has  not  so  answered. 

Though  some  of  the  suits  at  law,  brought  by  the  present 
plaintiff,  were  for  demandS|  which  he  states  in  the  bill  were 
items  in  the  partnership  accounts,  yet  there  was  no  suit  di- 
rectly on  the  partnership  dealings ;  and  as  only  the  suits 
pending  between  the  parties  were  referred,  the  award  does 
not,  therefore,  conclude  the  parties  on  the  point  of  a  settlement 
of  the  partnership.  The  plaintiff  would  therefore  be  enti- 
tled to  come  into  this  court  to  have  the  benefit  of  the  equita* 
ble  set  off  of  the  sum  due  bi-u  on  the  partnership,  if  any : 
and,  especially,  in  the  case,  which  we  here  take  for  gianted, 
of  the  insolvency  of  the  plaintiff  at  law.  But  we  are  not 
satisfied,  that  the  plaintiff  is  entitled  to  any  such  set  off.  It 
is  not  sufilcient,  that  he  should  shew  that  there  have  been 
transactions  between  him  and  the  other  party,  on  which,  pos- 
sibly, a  sum  of  money  may  be  coming  to  him.  Upon  a  bare 
possibility  of  that  sort  the  Court  ought  not  to  tie  up  an  un- 
doubted creditor,  who  has  established  his  debt  at  law,  from 
reaping  the  benefit  of  his  recovery.  The  present  plaintiff 
says,  that  there  was  a  certain  partnership  between  himself 
and  the  defendant's  intestate,  which  was  dissolved  in  1838, 
but  h^s  never  been  settled,  up  to  1843  :  and  upon  which,  if 
settled,  a  large  balance  will  be  due  him,  the  plaintiff.  This 
result  the  defendant,  who  is  an  administrator,  cannot  deny 
positively,  because  he  says  he  has  no  knowledge  of  his  own 
upon  the  subject.  But  be  denies  it  as  far  as  an  honest  man 
can  deny  it :  which  is  upon  his  information  and  belief.  And 
he  states  the  sources  and  particulars  of  his  information,  so 
that  it  may  appear  whether  his  belief,  deduced  therefrom,  be 
fair  and  reasonably  entertained.  The  answer  does  not  aver, 
that  the  partners  actually  came  to  an  account  and  that  a  bal- 
ance was  found  due  to  Hoover:  but  it  states,  that,  in  the 
course  of  a  judicial  investigation,  credible  witnesses  proved. 
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that  the  plaintiff  himself  said  that  they  had  dissolved  ^>^  1849. 
upon  terms,  which,  ot  themselves,  imported  that  Hoover  ""p^^j^^ 
owed  nothing  on  that  transaction.  The  fair  meaning  of  the  ▼ 
statement  is,  that  Hoover  simply  retired  from  the  firm,  giv-  ®P«^- 
ing  lip  any  thing  be  may  have  advanced,  and  leaving  Parks 
to  pay  for  all  the  property  and  to  have  it.  And  the  answer 
farther  states,  that,  if  such  settlement  had  not  really  been 
made  and  an  account  were  taken,  the  defendant  from  infor* 
mation  believes  the  balance  would  be  found  due  to  Hoover, 
and  not  to  the  plaintiffs  We  do  not  see,  that  more  could 
have  been  expected  in  an  administrator's  answer ;  and  it 
strikes  us  as  making  a  candid  statement  upon  the  material 
points,  and,  as  fully  as  it  could,  denying  any  sum  to  be  due 
to  the  plaintiff,  and  as  entitled  to  more  credit  in  that  respect, 
than  if  the  denial  had  been  less  scrupulous  and  more  per- 
emptory. But  the  answer  does  not  constitute  the  entire 
case  against  the  plaintiff.  Much  more  is  to  be  inferred 
from  the  vagueness  of  the  statements  of  the  bill,  and  from 
its  suppressions  on  matters  peculiarly  within  the  plaintiff's 
knowledge.  It  merely  states  a  partnership  to  transport  the 
mail :  but  as  to  the  terms,  the  capital  and  how  much  each 
was  to  advance,  or  what  personal  services  to  render,  or  how 
share  the  profits,  there  is  not  a  word  in  the  biil.  Then  it 
states,  that  the  next  year  after  the  business  began,  the  plain- 
tiff took  all  the  partnership  effects  to  himself:  but  at  what 
price,  when  or  how  payable,  or  upon  what  other  terms  is 
wholly  suppressed.  How  are  the  accounts  of  such  a  partner- 
ship to  be  taken  ?  There  is  nothing  to  begin  with  :  though 
the  plaintiff,  as  the  surviving  partner,  is  the  person  best,  and, 
perhaps,  alone  capable  of  furnishing  the  requisite  data  for 
the  action  of  the  court.  Besides  all  that,  the  bill  does  not 
even  undertake  to  account,  why,  when  there  was  so  much 
litigation  between  the  plaintiff  and  Hoover,  in  his  life  time, 
the  plaintiff  did  not  then  file  his  bill  for  a  settlement  of  the 
partnership,  if  it  had  not  been  settled,  or  why  he  did  not 
propose  to  the  defendant  to  include  it  in  the  reference,  if  he 
thought  he  could  make  it  appear  that  any  thing  was  coming 
to  him  thereon  to  cover  the  recovery  that  would  be  made  a- 
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Dee.  1848.  gainst  him  on  other  demands,    We  find,  indeed,  that  the 

"  ""plaintiff  had  brought  some  of  those  actions  at  law  forde- 

'  T       mands,  which  the  bill  now  states  to  have  been  partnership 

Sporgin.  transactions.  Upon  the  whole  case  we  must  say,  that  it  wears 

the  aspect  of  a  suit,  not  to  get  an  account,  but  to  get  an  in* 

junction  for  the  time  being ;  and,  therefore,  that  there  is  no 

error  in  the  decree.    This  will  be  accordingly  certified  to 

the  court  below. 

The  plaintiff  must  pay  the  costs  in  this  court. 

Per  Curiam,  Ordered  accordingly. 


The  Honorable  WILLIAM  GASTON,  one  of  the 
Judges  of  this  Court,  died  on  the  twenty-third  day  of  Janu- 
ary, 1844,  during  the  term  of  the  Court,  in  the  sixty-sixth 
year  of  his  age. 
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Thursday,  25th  January,  1844. 
On  the  opemog  of  the  Court,  the  Attorney  General  rose 
andsaid: 

The  request  of  my  brethren  in  attendance  at  this  term, 
makes  it  my  duty  to  inform  your  Honors  of  their  proceed-^ 
ings,  on  hearing,  to  them,  the  afflicting  intelligence  of  the 
death  of  the  Hon,  William  Gaston,  your j 
Bench  of  the  Supreme  Court  of  the  Statjj 
the  same  may  be  placed  on  the  imoutes  < 
Judge  Gaston,  at  the  meeting  of  the 
appearance  of  health ;  giving  to  the  comn 
expeetation  that  his  services  would  be 
many  years :  Our  hopes  are  at  an  end — ^the^ 
den,  unexpected,  overwhelming !  It  hath  pleased  sel 
Providence  to  cut  short  his  e^^istence.  On  Tuesday,  Judge 
Oabton  came  into  Court — in  health — ^went  through  a  case 
requiring  close  and  constant  application.  His  notes  demon- 
strate  his  attention^  At  the  usual  hour,  the  Court  adjourn- 
ed. At  8  o^clock,  in  the  evening  of  that  day,  his  death  wns 
aonoimced ;  the  members  of  the  bar,  and  the  officers  of  the 
Court,  except  a  few,  not  having  heard  of  his  illness.- 

I  cannot  speak  of  Judge  Gaston  as  he  deserves  to  be 
spoken  of«  His  eulpgy  is  on  the  lips  of  the  whole  countryr 
The  force  of  his  example  will  perpetuate  his  praise. 

The  wa]rs  of  Heaven,  how  unsearchable  are  they.  To 
teach  us  our  nothingness,  as  well  to  wean  us  from  life — our 
Joost  useful  citizens,  our  nearest  relations,  and  our  dearest 
friends,  are  snatched  away,  impelling  us  to  rely  only  oa 
|Iim,  who  pervadeth  and  sustaineth  all  things. 
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Dee,  1843.  Yoli,  Sir,  know,  (addressing  himself  to  the  Chief  Justioe,) 
the  manner  of  his  death.  Sorrow  often  produces  its  conso- 
lation. I  was  present  when  Judge  Gaston  died.  That  he 
lived  constantly  mindful  of  the  graye,  I  have  no  doubt.  The 
evening  before  he  departed  this  life,  iu  conversation  with  a 
friend,  he  mentioned  that  death  had  to  him  no  terrors — ^that- 
the  years  he  had  numbered,  were  but  so  many  steps  in  the 
completion  of  the  journey  assigned  him  by  his  Master,  and 
that  he  rejoiced  that  his  armor  would  soon  be  put  o£  Up 
to  the  moment  of  his  dissolution,  his  mind  was  cheerful — en^ 
tertaining,  and  instructing  his  friends  on  moral  subjects,  his 
last  sentence  impressed  upon  them  the  absolute  necessity,  to 
enable  us  to  be  either  useful  here,  or  happy  hereafter,  of  an 
abiding  belief  in  a  Being,  present  every  where,  knowing  the 
intent,  and  understandings  the  imagination  of  the  heart — 
who  is  Almighty,  bringing  man  into  judgment  after  death, 
rewarding  him  for  his  deeds.  Before  his  voice  had  died  oa 
the  ear — "  he  was  not !"    "  He  has  gone  to  his  rest !" 

The  Attorney  General  then  presented  and  read  the  follow- 
ing : 

At  a  meeting  of  the  Members  of  the  Bar  of  the  Supreme 
Court  of  North  Carolina,  held  at  the  Court  Room  in  the 
Copitol,  on  Wednesday  the  24th  Jan.  1844 : 

On  motion  of  Mr.  Henry,  the  Hon.  William  A.  Graham 
was  called  to  the  Chair,  and  Charles  Manly,  Esq.  appointed 
Secretary.  The  Chairman  announced  that  the  meeting  was 
called,  in  consequence  of  the  sudden  death,  on  the  evening 
of  yesterday,  of  the  Honorable  William  Gaston,  one  of 
the  Judges  of  the  Court,  and  to  take  such  action  as  this  mel- 
ancholy event  rendered  proper.  And  thereupon,  on  motion 
of  the  Hon.  Mr.  Strange,  Mr.  Badger,  Mr.  Henry,  Mr.  Man- 
ly, Mr.  Bryan,  and  Mr.  Mordecai,  were  appointed  a  Conunit* 
tee  to  consider  and  report  to  the  meeting,  the  action  proper 
to  be  taken  thereon.  Mr.  Badger  subsequently  reported  from 
the  Conunittee,  the  following  Preamble  and  Resolutions : 

This  meeting  of  the  Members  of  the  Bar  of  the  Supreme 
Cpurt  h?ive  leained,  with  profound  grief,  the  melancboly  and 
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totally  unexpected  bereavement,  which  the  Court  and  the  l>«c- 1«43. 
Goontry  have  sustained  in  the  death  of  the  Honorable  Wil- 
LiAM  Gaston.  Struck  down  suddenly  by  the  hand  of  God 
ia  the  midst  of  his  judicial  labors — dying,  as  he  had  lived, 
in  the  enlightened  and  devoted  service  of  his  country — en- 
dued by  learning  and  adorned  by  eloquence,  with  their 
choicest  gifts — enobled  by  that  pure  integrity  and  that  firm 
and  undeviating  pursuit  of  right,  which  only  an  ardent  and 
aoimating  religious  faith  can  bestow  and  adequately  sustain; 
and  endeared  to  the  hearts  of  all  that  knew  him,  by  those 
virtues  which  diffuse  over  the  Social  circle  all  that  is  cheer- 
ful, refined  and  benevolent,  he  has  left  behind  him  a  rare  and 
happy  memory,  dear  alike  to  his  brethren,  his  friends  and 
his  country. 

While  we  are  conscious  of  our  inability  adequately  to  ex- 
press our  feelings  on  this  mournful  occasion,  it  is  yet  in  some 
degree  consolatory  to  offer  to  the  memory  of  our  beloved  and 
venerated  friend,  the  usual  tribute  of  affection  and  respect. 
Therefore, 

Resolvedj  That  in  the  death  of  the  Hon.  William  Gas- 
ton, late  a  Judge  of  the  Supreme  Court,  the  Bench,  the  Bar, 
and  the  whole  people  of  North  Carolina,  have  sustained  a 
loss  which  can  neither  be  supplied  nor  forgotten. 

JResolvedj  That  the  Members  of  this  meeting  will  wear, 
and  that  they  recommend  to  their  professional  brethren 
throughout  the  State  to  wear,  the  usual  badge  of  mourning 
for  thirty  days. 

Besdved,  That  the  surviving  Judges  be  respectfully  re- 
quested to  attend,  and  that  the  members  of  the  Bar  will  at- 
tend, the  funeral  of  the  deceased. 

JResolvedj  That  the  Chief  Justice  be  respectfully  request- 
ed to  transmit  a  copy  of  these  proceedings  to  the  family  of 
the  deceased,  and  to  express  to  them  the  sincere  condolence 
of  the  members  of  the  meeting,  in  the  loss  they  have  sus- 
tained. 

Resolved,  That  the  Attorney  General  be  requested  to  pre- 
sent these  proceedings  to  the  Supreme  Court  at  their  next 
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Dec  1843:  meeting,  and  request  that  they  be  entered  upon  the  minuteft 
of  the  Court. 

And  the  said  Preamble  and  Resolutions  having  been  read, 
were  unanimously  adopted,  and  the  meeting  adjourned. 

WILLIAM  A.  GRAHAM,  Ch'n. 

Charles  Manlv,  Sec'y. 

Whereupon,  Chief  Justice  Ruffin,  on  behalf  of  the  Court, 
responded : 

The  Court  unites  with  the  Bar,  in  lamenting  the  calamity 
which  has  fallen  on  us ;  and  is  ready  to  concur  in  whatever 
may  honor  the  memory  of  our  deceased  Brother,  or  express 
a  sympathy  with  his  bereaved  family. 

The  loss,  indeed,  is  that  of  the  whole  country ;  and  it 
will  doubtless  be  deeply  felt  and  deeply  deplored,  by  the 
whole  country.  But  to  us,  who  have  been  connected  with 
him  here,  it  is  peculiarly  severe. 

Having  been  closely  associated  in  private  intercourse,  *and 
in  the  discharge  of  a  common  public  duty,  for  the  last  ten 
years,  we  have  had  the  best  means  of  knowing  and  appreci- 
ating his  personal  virtues,  his  abilities,  his  attainments,  and 
judicial  services. 

We  know,  that  he  was  indeed  a  good  man  and  a  great 
Judge. 

His  assistance,  in  the  discharge  of  oiu:  official  duties,  is 
cheerfully  and  gratefully  acknowledged  by  us,  who  have 
survived  him.  In  our  opinion,  his  worth,  as  a  minister  of 
justice,  and  expounder  of  the  laws,  was  inestimable ;  and  we 
feel  that,  as  a  personal  friend,  his  loss  cannot  be  supplied. 

The  Court  directs  the  proceedings  of  the  Bar  to  be  entered 
on  the  minutes,  and  will,  in  the  other  respects,  comply  witfi 
the  requests  expressed  in  them. 

The  Court  then  adjourned. 

E.  B.  FREEMAN,  Clerk. 


ARGUED  AND  DETERMINED 

IN 
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WILLIAM  J.  T.  inLLER  &  AL.  vs.  J08IAH  WASHBURN  &  AL. 

On  the  heanog  of  a  motion  to  dissoWe  an  injunction,  the  defendant  ia  the  act-  j,^^  1^44 
or ;  and  although  the  contents  of  his  answer  are  generally  to  be  taken  as  - 

trve^  k  must  fuUy  meet  the  plaintiff's  equity— there  must  be  no  evasion,  no 
disposition  shewn  to  pass  over  the  material  aUegations  of  the  bill— and  if  a 
reasonable  doubt  exist  in  the  minds  of  the  court,  Whether  the  equity  of  the 
(ill  is  sufficiently  answered,  the  injunction  will  not  be  dissolved  but  contin- 
ued to  the'bearini^. 

Whdre  money  alone  is  the  demand,  the  common  law  secdrxty  Irthe  peraon  of 
fbtB  dditor*  nor  will  Bquity  go  farther — but  when  property  is  in  contest  a 
Court  of  Equity  viU,  when,  the  ctreumstances  authorise  its  interference  and 
wfien  its  aid  is  invoked,  secure  the  proper^  itsdf  during  the  existence  of 
tbe  controveny. 

EapedaUy  win  the  Court  of  Equity  in  this  State,  in  analogy  to  the  practice 
of  the  Courts  of  Chancery  in  England  in  cases  of  waste,  exercise  this  pre- 
ttrrative  power,  where  the  property  in  contest  consists  of  slaves,  and  r^ 
taia  the  possession  of  the  slaves  until  the  cause  is  finally  disposed  ot' 

The  cases  of  Movre  v  Bylton^  I  Dev.  Eq.  436.  Me^artkara  V  Jrtcwn,  0 
Dev.  &  Bat  Eq.  19.  Little  v  Marah.  2  lied.  Eq.  18.  James  v  htnUy^  2 
Ired.  Eq.  27S.  SherriU  v  Marrelh  1  Iredi  Eq.  i94t--Bad  Edwards  ^Mas^ 
sty,  1  Hawki  86^,  cited  aihd  approved. 

Appeals  from  two  iaterlocutory  orders  made  in  this  cause 
at  the  Fall  Term,  1843,  (rf  Cleaveland  Court  of  Equity,  his 
Honor  Judge  Dick  presiding — ^the  one  dissolving  the  in- 
junction and  se<]^estration  theretofore  obtained  by  the  plain- 

T 
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June,  1844  tiff  against  the  defendant  Abraham  Washburn,  and  the  other 

j^m^^    refusing  to  dissolve  the  like  injunction  and  sequestration 

▼       against  the  defendant  Josiah  Washburn.     From  the  former 

Wwhbum.  ^^  jj^gg^  decrees  the  plaintiffs  appealed,  and  from  the  lalter, 
the  defendant  Josiah  Washburn. 

The  bill  states  that  Gabriel  Washburn  died  in  the  year 
1825,  leaving  a  considerable  landed  estate  and  several  ne- 
groes, and  that  the  complainants,  or  those  under  whom  they 
claim,  with-  the  defendants,  are  his  children,  and  entitled  to 
his  personal  estate^  together  With  his  widow-^that  after  the 
death  of  the  said  Gabriel,  the  defendants,  at  the  February 
Term,  1826,  of  Rutherford  County  Court,  offered  for  pro- 
bate a  paper  writing,  purporting  to  be  the  last  will  and  tes- 
tament of  the  said  Gabriel  Washburn,  which  was  admitted 
to  probate,  and  they  qualified  as  executors  thereof,  having 
been  appointed  by  the  said  will  together  with  their  mother 
Priscilla  to  execute  the  same.  The  bill  further  states  that, 
at  the  succeeding  Joly  Term  of  the  said  court,  a  petitioa 
was  filed  by  the  complainantis  to  set  aside  the  probate  of  the 
said  paper  writing,  and  that  the  court  accordingly  ordered 
an  issue  of  devisavit  vel  non  to  be  made  up  to  try  the  va- 
lidity of  the  said  will — ^that  this  issue  was  continued  on  the 
docket  until  the  July  sessions  1827  of  the  said  court,  when 
the  parties  entered  into  a  compromise,  whereby  it  was  agreed 
between  them,  that  the  will  should  be  set  aside  and  that  all 
the  property  should  remain  in  the  possession  of  the  widow 
until  her  death,  and  that  then  the  defendants  should  have  all 
the  lands,  and  the  complainants  all  the  negroes.  By  the  will 
the  whole  of  the  property,  real  and  personal,  was  given  to 
the  widow  for  life,-  and  after  her  death,  to  the  defendants. 
The  bill  further  stated  that  this  compromise  was  reduced  to 
writing,  signed  by  the  complainant  for  himself  and  the  other 
claimants,  and  by  the  said  Josiah  Washburn  for  himself  and 
the  said  Abraham,  and  that  Abraham  assented  thereto.  It 
was  further  agreed  at  the  same  time,  that  the  said  widow- 
should  qualify  as  administratrix  of  her  said  husband,  which 
she  did  at  the  March  Term,  1828,  of  the  said  court,  the  two 
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defimdants  being  her  smeties  to  her  administratioa  bond— ^^"^  ^^ 
thafy  soon  after  the  compromise,  the  defendants  took  into''|^j||„* 
possession  the  land  and  divided  it  between  them,  and  one  of  ▼ 
the  ddfeodants  also  took  possession  of  a  portion  of  the  ne-  ^''"'°''* 
groes,  with  the  consent  of  the  widow — that  the  widow  died 
in  the  year  1839,  whereupon  letters  of  administration  de  bo* 
nis  nan  on  the  estate  of  the  said  Gabriel  Washburn,  were;  hy 
the  CiouDty  Court  of  Rutherford,  granted  to  the  plaintiff 
William  Slade — that,  immedintely  upon  the  death  of  th^ 
said  widow,  the  defendants  took  into  their  possession  the 
slaves  respectively  bequeathed  to  them  by  ibe  will,  and  again 
offered  it  for  probate — and  the  said  William  Slade,  as  such 
administrator,  sued  them  at  law  to  recover  the  slaves,  which 
suit  was  pending  at  the  filing  of  the  bill — ^that  the  defendants 
were  men  in  slender  circumstances,  and  the  plaintiffs  believ- 
ed and  were  afraid,  that  they  woiild  take  the  slaves  beyond 
the  jurisdiction  of  the  court,  and  prayed  that  they  might  be 
restrained  from  so  doing.  The  bill  further  set  forth,  that, 
upon  the  death  of  the  widow,  Priscilla,  the  right  of  the  de- 
fendants as  executors  survived,  and  they  had  a  right  to  seize 
upon  and  hold  the  slaves  in  that  capacity. 

Upon  the  exhibition  of  this  bill,  and  on  (he  prayer  of  the 
plaintiffs,  a  writ  of  sequestration  was  issued  to  the  sheriff  of 
Rutherford,  and  by  him  was  duly  executed. 

The  defendants  answer  jointly,  and  admit  the  allegations 
in  the  bill  of  the  death  of  their  father  Gabriel,  and  aver,  that 
he  left  a  will  in  writing,^  of  the  tenor  set  forth  in  the  bill — 
that  this  will  was  duly  proved  by  them,  and  they  qualified 
as  executors  thereof.  They  admit,  that  a  petition  was  filed 
by  Gilbert  Harrell  and  his  wife,  two  of  the  plainti£&,  to  set 
aside  the  said  probate — and  the  defendant  Josiah  admits,  that, 
daring  the  pendency  of  the  said  suit,  he  and  the  said  Gabriel 
signed  a  paper,  the  purpose  of  which  was  to  compromise  the 
said  suit — that  the  said  Harrell  signed  it  for  himself  and 
wife,  and  not  for  the  other  heirs  and  distributees  of  the  said 
Gttbriel,  who  were  no  parties  to  it,  and  that  he  signed  it  for 
liimself  alone,  and  not  for  himself  and  his  brother  Abraham— 
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June  1844  that,  €Q  the  contrary,  it  was  exptessly  understood  and  agreed 
j^ji,^  that  he  was  not  to  be  bound  by  it,  unless  Abraham  should 
w  agree  to  it  and  sign  it,  which  he  never  did.  Aiui  Abraham 
avers  he  never  did  agree  to  it— on  the  contrary,  he  rrfused  to 
be  bound  by  it,  as  soon  as  he  heard  of  it.  They  admit  that 
their  mother  took  out  letters  of  administration  upon  the  es- 
tate of  their  father,  and  they  state,  that,  upon  her  death,  the^ 
took  possession  of  the  negroes  as  legatees,  and  not  as  execu- 
tors. They  claim  to  hold  the  negroes  as  their  property,  and 
deny  that  they  belong  to  the  plantifis — and  aver  that  the  pro- 
bate of  their  father's  will  was  never  set  aside,  but  that  it  still 
remains  in  force.  They  deny  that  they  ever  had  any  inten^ 
tion  of  removing  the  negroes  out  of  the  State  or  of  running^ 
or  removing  their  other  property. 

Upon  the  coming  in  of  the  answers,  the  Judge  presiding 
removed  the  sequestration  from  the  slaves  of  the  defeodaof, 
Abraham  Washburn,  and  ordered  them  to  be  delivered  to 
him;  but  continued  the  sequestration  upon  the  slaves  of  Jo- 
siah,  until  the  final  hearing  of  the  cause. 

The  plaintiffs  appealed  from  the  former  order,  and  the  de- 
fendant, Josiah,  from  the  latter* 

Alexander  for  the  plaintigs. 
Caidwell  ^  Hoke  for  the  defendants, 

Nash,  J.  The  equity  of  the  complainants'  bill  is,  that  a 
controversy  existed  in  the  County  Court  of  Rutherford,  as 
to  the  validity  of  the  last  will  and  testament  of  Gabriel 
Washburn,  deceased,  and,  during  its  pendency,  a  compro- 
mise was  entered  into  between  the  parties  for  its  final  adjust- 
ment— that  these  defendants  were  the  propounders  of  the 
will,  and  the  plaintifls,  or  some  of  them,  the  caveators — and 
that  the  compromise  was  entered  into  in  behalf  of  the  whole 
of  those  who  were  interesti^d  in  setting  a^side  the  paper  writ* 
ing — that  by  the  compromise  it  was  agreed  the  property 
should  remain  with  the  widow,  Priscilla,  during  her  life,  and 
that  at  her  death  the  land  should  belong  to  the  defendants,  as 
devised,  and  the  negroes  to  the  other  children,  and  that  let- 
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tas  of  administration  should  be  taken  out  by  die  vidoW  on  ^qm  isu 
the  estate  of  the  said  Gabriel — that,  in  violation  of  this  com-  j^yj^ 
promise,  the  defendants,  upon  the  death  of  the  widow,  im-  ▼ 
mediately  took  possession  of  the  negroes  and  divided  them 
between  themselves,  as  they  were  bequeathed  to  them  in  the 
allied  will.  The  object  of  the  bill  is  to  enforce  this  com- 
promise of  family  disputes,  and  prevent  the  defendants,  in  the 
nxan  time,  from  removing  the  negroes  beyond  the  jurisdio- 
tion  of  the  court.  On  the  hearing  of  a  motion  to  dissolve 
an  injunction,  the  defendant  is  die  actor,  and,  although  the 
contents  of  his  answer  are  generally  to  be  taken  as  true,  it 
most  fully  meet  the  plaintifT's  equity.  There  must  be  no 
evasion — no  disposition  shown  to  pa3S  over  the  material  al- 
legations of  the  bill  --and,  if  a  reasonable  doubt  exists  in  the 
mind  of  the  court,  whether  the  equity  of  the  bill  is  suffi- 
ciaitly  answered,  the  injunction  will  not  be  dissolved,  but 
ocmtinued  to  the  hearing.  McNamara  v  Jrwin,  2  Dev.  & 
Bat.  Eq.  Rep.  19.  LUtU  v  Marshy  2  Ired.  Eq.  Rep.  18. 
Jtloore  V  Hylton  and  others,  1st  Dev.  Eq.  436.  James  v 
Lendy,  2  Ired.  Eq.  278.    Sherrill  v  Harrell,  1  Ired.  194. 

In  this  case  the  defendants  join  in  their  answer.  Josiah  ad* 
mits  he  signed  the  compromise,  but  avoids  it  by  alleging  that 
Harrell  signed  for  hinjself  and  wife  alone  and  not  for  the 
other  parties,-  who  therefore  were  not  bound,  and  that  he 
signed,  under  the  express  understanding,  that  it  was  not  to  be 
binding  on  him,  unless  his  brother  Abmham  agreed  toitj 
that  he  was  not  present,  and,  as  soon  a3  he  heard  of  it,  disa^ 
greed  to  it,  and  refused  to  become  a  party ;  yet  they  both  ad» 
mit,  that  letters  of  administration  upon  the  estate  of  their  fa- 
ther Gabriel  were  issued  to  Priscilla,  the  widow,  and  they 
avoid  saying,  whether  they  signed  the  administration  bond 
as  her  sureties,  though  the  fact  is  averred  in  the  bill,  aQ4 
their  answer  required. 

In  this  stage  of  the  proceedings,  we  must  assume,  that  the 
defeodants  did  become  their  mother's  sureties,  and  that  Abra- 
ham, therefore,  did  concur  in  the  agreement  for  ja  compro- 
mise— ^neither  q(  them  gives  any  account  of  the  suit  insti- 
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June,  1844  tuted  to  pTote  the  will  or  to  trjr  the  issues  after  the  time  of 

^yj^    the  alleged  compromise,  and,  after  the  death  of  their  mother 

▼       in  the  year  1839,  eleven  years  after  she  had  become  adminis- 

WMhbam.  ^^(^^^1,  they  again  bring  forward  the  will  and  oflFer  it  £oi 
probate.  We  cannot  say  we  have  .not  a  reasonable  doubt 
whether  the  equity  ot  the  bill  is  answered.  When  money 
is  alone  the  demand,  the  common,  law  security  is  the  person 
of  the  debtor,  nor  will  equity  go  farther ;  but  when  proper- 
ty is  in  contest,  chancery  will  in  special  cases  exercise  its 
preservative  power  and  look  further,  than  to  the  personal  lia- 
bility of  the  defendant.  It  will,  in  cases  where  the  circum-  ~ 
stances  authorise  its  interference,  and  where  its  aid  is  invcdc- 
ed,  secure  the  property  itself,  during  the  existence  of  the 
controversy.  Thus  in  cases  of  waste,  the  common  law  gave 
the  writ  of  waste^  and  to  aid  and  secure  to  the  plaintiff  the 
full  benefit  of  the  process,  the  writ  of  estrepement  to  stay 
the  further  injuring  of  the  property,  during  the  contest,  was 
awarded.  The  writ  of  waste,  both  in  England  and  in  this 
country,  from  its  peculiar  features,  has  become  obeolete^  and 
has  been  succeeded  by  the  more  convenient  and  less  cum- 
brous action  on  the  case  in  the  nature  of  waste.  With  the 
old  writ  fell  that  of  the  estrqiement,  and  the  power  of  the 
Court  of  Equity  was  called  in  to  supply  its  {dace,  in  aid  of 
the  more  modern  action  on  the  case,  and  in  analogy  to  the 
writ  of  estrepement.  Equity,  when  it  interferes,  will  secure 
the  property  in  the  contest  during  the  litigation.  With  us, 
we  have  a  species  of  property  peculiarly  requiring  the  exer- 
cise of  this  power  in  a  Court  of  Chancery.  Without  it,  the 
fruits  of  a  judgment  at  law  would  often  prove  illusory. 
Thus  Judge  Henderson,  in  the  case  of  Edward^  v  Mas^ 
#qf,  in  1st  Hawks  364,  says,  <^  the  same  principle  which  in* 
duced  the  chancery  in  England  to  interfere  in  the  case  of 
waste  applies  in  all  its  force  in  cases  of  property  in  slaves ; 
for  the  nature  of  the  property  is  such,  that  possession  may  be 
lost  by  the  most  vigilant  owner,  without  there  being  an  actu- 
al taking,  or  the  commission  of  a  trespass."  In  cases,  then, 
of  this  species  of  property,  in  which  it  is  proper  for  a  Court 
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of  Equity  to  inteifeiey  haTing  taken  possession  of  the  pro- Jtrae  1844 
jettyy  the  court,  in  analogy  to  the  principle  and  object  of  the"*  ^^^^ 
eitrq»ment,  retains  that  possessioo,  until  the  cause  is  finally       t 
disposed  of.  W«Ab«hi. 

It  is  the  opinion  of  the  court,  that  the  interlocutory  decree 
in  this  case,  removing  the  sequestration  from  the  negroes  of 
Abraham  Washburn,  was  erroneous,  and  that  the  sequestra- 
tkm  ought  to  have  been  retained  until  the  final  hearing.  The 
court  is  further  of  opinion,  that  there  was  no  error  in  the  in- 
teziocutory  decree,  retaining  the  sequestration  on  the  negroes 
of  Josiah  Washburn.  There  must  be  judgment  against  the 
defendants  for  both  appeals. 

Per  CuRiAMj  Certificate  ordered  accordingly. 


EDMUND  BRTAN  vt.  PBTER  OREBN  &  AI» 

Wliere  the  creditor  of  a  deceased  debtor  alleged,  that  the  defisDdants  were 
fraQdnlent  doDees  of  certain  property  of  the  said  debtor — Held  that  the 
plaintiff  was  hound  to  haTe  the  representativeti  of  the  debtor  parties  before 
tiMco«it,altbops^  it  was  alleged  in  ^ebiil  that  the  debtor  had  died  in  an« 
other  Stale,  and  had  no  rspresentative  in  this  State. 

The  case  of  JDozier  ▼  Doxierg  1  Der.  dt  Bat.  £q.  96,  cited  and  approved. 

This  cause,  having  been  set  for  hearing,  was  removed  by 
consent  £rom  the  Court  of  Equity  of  Rutherford  county,  at 
Pall  Term,  1843,  to  the  Supreme  Court 

This  bm  sets  forth,  that,  in  Pebmary,  1841,  the  plaintilff 
obtamed  a  judgment  in  Rutherford  County  Court  against 
one  Moses  Waters  for  the  sum  of  $669  60,  upon  a  bond  pre- 
viously given  by  said  Waters,  and  which  for  some  cause  he 
had  declared  he  never  would  pay — ^that  the  said  Waters,  im- 
mediately after  the  rendition  of  the  said  judgment,  left  the 
State,  having  previously  disposed  of  the  whole  of  his  pro- 
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Joiw^  1844  petty,  and  is  since  dead,  intestate,  and  no  administnUion  has 
Bryan  ^^^^^  taken  out  Oil  his  estates—that,  upon  the  flight  of  the  said 
▼  Moses  Wateffs,  the  pluntiff  took  out  an  attachment  against 
'*^*  him,  and  the  defendant  Green  was  summoned  as  a  garnishee, 
and/  upon  his  garnishment  admitted,  that  he  had,  in  the 
year  1840,  executed  to  Moses  Waters  his  two  bonds,  eacl» 
fer  the  sum  of  $600,  one  of  which  bonds  was  payable  in 
July  '41  and  the  other  in  '42 ;  upon  the  first  he  bad  made 
paymentd  to  Waters-  to  the  amoimt  of  $379  53,  and  the  bal- 
ance upon  that  imd  the  whde  of  the  other  was  unpaid,  but 
that  he  had  understood,  that  Moses  Waters  had  transfeiied 
the  said  bonds  to  bis  sons,  John  and  Henry  Waters,  who,  he 
was  informed,  had  transferred  them  to  Miller  McAfee.  The 
bill  charges  that  MoiSes  Waters  made  the  assignment  of  (he 
two  bonds,  due  from  Green  ta  his  two  sons,  witJiout  consid- 
eration, and  for  the  purpose  of  defeating  the  judgment  ob- 
tained by  the  plaintiff  against  him,  and  that  they,  the  said 
Jcfhn  and  Henry  Waters,  ba<{  instituted  suits  against  Greea 
for  the  recovery  of  the  money  due  on  the  said  bonds — that 
he  was  unable  to  Obtain  a  judgment  against  the  said  Green 
on  his  garnishment,  in  consequence  ot  the  death  of  the  said 
Moses  Waters.    The  bill  concludes  with  a  prayer  for  relief, 

The  defendant  Green^  in  his  answer,  admits  his  indebted- 
ness, as  set  forth  in  his  garnishment,  and  bis  willingness  to 
pay  the  money  to  whomsoever  the  court  may  direct — ^states 
that  the  notes  were  by  Moses  Waters  assigned  to  his  sons  on 
the  16th  of  July,  1840,  in  his  pi*esencb,  and  for  the  avowed 
purpose  of  defeating  the  claim  of  the  plaintiff,  the  said  Hen- 
ry and  John  Waters,  being  at  that  time  in  the  State  of  Geor- 
gia, and  that  he  made  the  payments  claimed  by  him  between 
the  time  of  the  assignment  and  the  time  when  Moses  Wa- 
ters left  this  State,  which  was  in  March  or  April,  1841 — al- 
leges the  death  of  Moses  Waters,  and  denies  all  fraud. 

The  answer  of  Henry  and  John  Water*  admits  their  resi- 
dence in  Georgia,  the  death  of  their  father  and  his  having 
traded  to  them  the  two  bonds,  and  that  no  administratioa 
has  been  granted  to  any  one  upon  their  father's  estate. 
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Badger  for  the  plaintiff.  Jm«.  iW4 

Hoke  ^  Iredell  for  the  defendants.  Bryan 

T 

Nash,  J.  We  are  of  opinion,  that  the  plaintiff's  bill  can-  G»«n* 
not,  upon  its  own  statement,  be  sustained.  The  plaintiff  had 
obtained  a  judgment  at  law  against  Moses  Waters,  upon  a 
bond  given  by  the  said  Waters,  and  he  having  removed  to 
the  State  of  Georgia  and  having  no  visible  property,  upon 
which  an  execution  could  act,  the  plaintiff  sued  out  an  at- 
tachment against  him  and  had  it  levied  in  the  hands  of  the 
defendant,  Green,  and  sunmxoned  him  as  garnishee.  Dur- 
ing the  pendency  of  this  suit  Moses  Waters  died,  and  the 
plaintiff  sets  forth,  that  he  had  no  personal  representativjs, 
and  for  that  reason  he  comes  into  this  court.  Why  could  he 
not  proceed  at  law  against  the  garnishee.  Green  ?  Simply 
because  the  judgment  against  him  would  be  bat  ancillary  to 
the  one  against  Waters.  When  a  garnishee  admits  he  is  in- 
debted to  the  defendant  in  the  attachment,  the  sum  so  due  is 
^ondencmed  by  a  judgment  of  the  court  to  the  use  of  the 
plaintifi^  subject  to  the  judgment  the  plaintiff  may  recover 
on  his  attachment.  If  then  the  defendant  die  before  judg- 
ment, and  no  representative  be  brought  in  within  two  terms, 
like  every  other  suit  it  abates,  and  of  course  carries  out  of 
court  with  it  all  its  accessories.  We  know  of  no  principle, 
which  authorises  a  Court  of  Chancery  to  grant  a  decree 
against  a  dead  man,  more  than  a  Court  of  Law.  Neither 
court  can  legally  proceed  without  having  before  it  the  pro- 
per parties.  The  jdaintiff  might  have  put  this  objection  out 
of  his  way  by  procuring  some  other  person  to  administer ; 
though  we  do  not  decide,  if  such  administration  bad  been 
granted,  it  would  have  enabled  the  plaintiff  to  have  been 
benefitted  in  his  attempt  to  recover  the  money.  Should  the 
said  Henry  and  John  Waters  recover  the  money  due  from 
Green,  they  will  become  executors  of  their  own  wrong,  and 
thereby  subject  themselves  to  the  action  of  the  plaintiff,  and 
his  redress  is  one  at  law.  This  court  does  not  know  of  an 
executor  ie  eon  tort^  for  the  purpose  of  a  remedy  againsthim 

U 


^ 
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Jane,  1844  as  such.    There  is  no  doubt  that  chancery  will  afford  relief 
""T^"  against  a  fraudulent  donee,  to  an  equitable  creditor  of  the  do- 
▼        nor,  who  is  dead,  but  the  rightful  representative  of  the  do- 
^^^^'    nor  must  be  before  this  court.     Dozier  v  Bozier,  1  Dev.  & 
Bat.  Eq.  96.    But  this  is  a  legal  claim ;  and  the  proper  par- 
ties are  not  before  the  court,  if  it  were  an  equitable  one.    If 
it  be  objected  that  John  and  Henry  Waters  are  citizens  of  the 
Slate  of  Georgia,  and  that  the  process  of  the  courts  of  this 
State  cannot  reach  them,  the  answer  is,  the  courts  of  the 
State  of  Georgia  are  open  to  the  plaintiff,  and  we  have  no 
reason  to  doubt  will  be  as  proper  to  give  him  relief  as  the 
courts  of  this  State.    The  bill  must  be  dismissed  with  costs 
to  the^ defendant  Green. 

Per  Curiam.  Bill  dismissed. 


ISAAC  LYRELY  «».  CLAUDIUS  WHEELER  A  AL. 

When  the  equity  of  a  bill  is  not  denied  by  the  answer,  but  a  new  equity  if 
thereby  introduced  to  repel  or  avoid  it,  the  injunction  which  had  been  grant- 
ed, should  not  be  dissolved  upon  the  answer,  but  should  be  eontinued  to  the 
hearing  of  the  cause* 

The  case  of  McNamara  ▼  Irwin,  2  Dev.  dc  Bat  Eq.  13,  dted  and  approved* 

This  was  an  appeal  from  an  interlocutory  order  of  the 
Court  of  Equity  of  Rowan  county,  at  the  Spring  Term, 
1844,  dissolving  the  injunction,  which  had  been  granted  in 
the  case. 

The  matter  disclosed  by  the  bill  and  answer  is  fully  stat- 
ed in  the  opinion  delivered  in  this  court. 

Alexander  for  the  plaintiff. 

Caldwell,  Osborne  ^  Boyden  for  the  defendants. 
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Nash,  J.    The  bill  states,  that,  for  several  years  prior  to  Jnne.  1844 
the  filing  of  the  bill,  the  plaintiflT  lived  as  a  clerk  with  the"^  ^^ 
defendant,  Wheeler,  who  keeps  an  apothecary's  Shop  in  the       ▼ 
town  of  Salisbury ;  that  during  that  time  he  had  accumu-  '* 

lated  property  consisting  in  notes,  bonds,  and  money,  and 
other  personal  property,  which,  together  with  what  he  had 
before  he  went  there,  amounted  to  the  sum  of  $6000 ;  that 
the  plaintiff  occupied  a  room  over  the  said  defendant's  shop, 
and  that  the  said  defendant's  brother  usually  slept  in  the 
same  room;  that  on  the  night  of  the  2d  of  October,  A.  D. 
1842,  the  brother,  by  concert  with  the  said  defendant,  and 
under  pretence  oi  being  unwell,  left  his  room,  and  that  be- 
tween the  hours  of  11  and  12  o'clock,  while  he  was  in  bed, 
the  defendant  Wheeler  came  into  his  room  with  a  candle  in 
one  hand  and  a  large  knife  in  the  other,  and  after  putting 
down  the  window  curtain  came  to  his  bed,  and,  putting  the 
knife  to  his  throat,  charged  him  with  having  robbed  him  of 
large  sums  of  money,  and  threatened  to  put  him  to  instant 
death,  if  he  did  not  immediately  surrender  to  him  all  his 
money  and  notes  and  bonds ;  that,  under  the  fear  and  terror 
excited  by  his  conduct  and  threats,  he  gave  him  up  his  keys, 
and  the  said  Wheeler  opened  his  trunk  and  took  out  all  his 
money,  bonds  and  notes,  and  a  gold  watch ;  that  he  threat- 
ened to  take  his  life  if  he  mentioned  what  had  then  taken 
place,  promising  to  have  a  settlement  with  him  the  next  day; 
that  this  settlement  did  not  take  place  as  promised  by  the  de- 
fcmdant,  in  consequence  of  the  dangerous  illness  of  one  of 
his  sisters ;  that  he  continued  to  live  with  the  defendant  up 
to  the  8th  day  of  January,  1843,  endeavoring  from  time  to 
time  to  get  a  settlement.  The  bill  further  states,  that  in  the 
month  of  March,  1843,  the  plaintiff  and  the  defendant  came 
to  a  settlement,  and  the  defendant  gave  the  complainant  a 
receipt  fox  the  papers  so  taken,  and  a  bond  for  $1869,  paya- 
ble one  day  aAer  dale,  and  the  plaintiff  gave  the  defendant, 
at  the  same  time,  a  list  of  the  same  bonds  and  notes  and  re- 
ceipts for  bonds,  authorising  him  in  said  written  list  to  col- 
lect them ;  that  after  this  transaction  the  plaintiff  bdrrowed 
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June,  1844  for  the  defendant  of  one  Jacob  Trexler  $676,  and  for  him 
~  Lyroiy"  ^^^^^'^  *®  Branch  of  Cape  Fear  at  Salisbury  $600 ;  that  his 
V       being  stript  of  all  his  means,  was  the  reason  why  he  did  not 
^^•"^'  sooner  attempt  to  redress  his  wrongs,  and  that  he  did  not 
disclose  the  transaction,  except  to  one  or  two  confidential 
friends,  until  the  filing  of  the  bill,  and  not  lo  them  fully. 
.The  bill  concludes  by  praying  an  injunction  to  prevent  the 
defendant  from  collecting  the  moneys  due  on  the  papers  and 
from  trading  them  off,  and  for  a  sequestration  of  the  IxMids, 
notes  and  receipts  still  in  his  hands,  and  for  special  and  gen- 
eral relief.    The  bill  also  charges  that  the  defendant  is  insoL 
vent.    The  writs  prayed  for  were  issued  and  executed. 

The  answer  admits  that  the  complainant  lived  with  the  de- 
fendant Wheeler,  as  a  clerk,  for  the  time  set  forth,  denies 
that  when  he  came  there  he  had  any  property,  avers  that  he 
received  no  wages  for  his  services,  that  a  short  time  before 
the  transaction  of  the  2d  of  October,  he  had  reason  to  be- 
lieve that  the  complainant,  during  the  time  he  had  so  lived 
with  him,  had  been  in  the  habit  of  robbing  him ;  and  that 
on  the  night  of  the  2d  of  October,  as  set  forth,  he  went  into 
the  complainant's  room,  which  was  over  the  shop,  and  charg- 
ed him  with  the  robbery,  and  demanded  of  him  a  restora- 
tion of  what  he  bad  stolen,  or  he  would  expose  him ;  that 
the  complainant  confessed  that  he  had  robbed  him  and  im- 
mediately arose  from  his  bed,  opened  his  trunk,  and  gave 
him  a  number  of  bonds,  notes,  and  receipts,  and  money 
and  a  gold  watch,  denying  that  he  used  any  violence  or  any 
threats  other  than  that  of  exposure ;  Uiat  his  reason  for  go- 
ing into  complainant's  room,  at  night  and  by  himself,  was  to 
save  the  character  of  the  complainant  and  the  feelings  of  his 
friends ;  that  with  the  same  view  he  permitted  him  to  re- 
main in  the  shop,  with  an  understanding  that  he  would  leave 
the  State  in  the  ensuing  Spring ;  admits  that  the  complain* 
ant  borrowed  the  money  for  him  as  set  forth,  and  that  he 
and  the  complainant  at  the  time  specified  came  to  a  settlement,  . 
when  he  gave  the  complainant  a  receipt  for  the  papers,  and 
the  complainant  gave  him  a  list  of  the  same  paper?,  author^ . 
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izing  him  as  assignee,  to  collect  the  moneys  due,  and  stating  J^e  1844 

that  he  had  given  the  complainant  full  value  for  them.    The    ,  ^^,   " 

answer  admits  that  the  defendant  at  the  same  time  gave  the       ▼ 

complainant  his  bond  for  $4869,  payable  one  day  after  date ; 

and  alleges  that  the  complainant  at  the  same  time  executed 

to  him  a  receipt  under  his  hand  and  seal  for  the  amount  of 

the  said  bond ;  that  he  gave  the  bond  at  the  request  of  the 

plaintiff,  to  enable  him  to  satisfy  his  friends,  that  he  had 

that  amount  due  him,  and  that  all  the  papers  were  antedated 

to  the  3d  of  October,  1842.    The  answer  further  admits 

that  the  defendant  is  in  embarrassed  circumstances. 

Upon  the  coming  in  of  the  answer,  the  injunction  was  dis« 
solved  and  the  sequestration  dischai^ed,  by  the  presiding 
Judge,  from  wliich  decree  the  plaintiff  appealed  to  this  court, 
and  the  case  is  before  us  now,  on  the  simple  question,  whe-' 
ther  that  decree  shall  be  affirmed  or  reversed. 

The  case,  in  all  its  features,  is  a  remarkable  one.  The 
plaintiff  charges  upon  the  defendant  an  act  of  violence, 
heretofore  unheard  of  in  this  part  of  the  country,  and  the 
defendant  substantially  admits  it.  He  confesses  that  he  en- 
tered the  plaintiff's  bed  room,  in  the  night,  after  he  had  re- 
tired to  rest,  charged  upon  him  a  crime,  for  which,  if  con- 
victed, he  would  suffer  an  infamous  punishment,  and  threat- 
ened him  with  public  exposure  unless  he  instantly  surrender- 
ed the  money  which  he  alleged  he  had  stolen  from  him. 
Under  the  fear  and  alarm  excited  by  his  conduct  and  threats, 
the  plaintiff  delivered  all  the  property  he  had,  except  his 
clothes,  consisting  of  the  money,  notes,  bonds  and  receipts, 
as  set  forth  in  the  bill.  Upon  this  statement,  and  upon  the 
unsupported  allegations  that  the  plaintiff  had  robbed  him  to 
the  amount,  nay,  to  double  the  amount  of  the  money,  and  the 
evidences  of  debt  so  taken  by  him,  the  defendant  asks  the 
court  to  dissolve  the  injunction,  remove  the  sequestration  and 
return  to  him  the  property  in  contest,  and  enable  him  to  re- 
alize its  value,  though  he  at  the  same  time  admits  that  he  is 
in  embarrassed  circumstances.  In  the  case  of  McNamaray 
JiimW  V  irwtti,  2  Dev.  &  Bat.  Eq.  13,  it  is  stated  by  the 
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ittne  i844couit  (o  be  the  settled  rule,  that  "  when  the  equity  of  a  bill 
j^  I  is  not  denied  by  the  answer  but  a  new  equity  is  thereby  in- 
▼  troduced  to  repel  or  avoid  it,  the  injunction  will  not  be  dis- 
Wheeler-  g^j^^^  |jy  g^^^j^  ^j^  answer,  but  sh'all  be  continued  to  the  hear- 
ing of  the  cause."  The  plaintiff's  equity  in  this  case  is, 
that  be  has,  through  terror  and  alarm,  induced  by  the  vio- 
lence and  threats  of  the  defendant,  parted  wi^th  the  property 
in  dispute,  and  that  the  defendant  is  either  insolvent  or  in 
failing  circumstances.  The  terror  and  alarm,  and  the  vio- 
lence in  part,  are  admitted,  and  that  the  defendant  is  embar- 
rassed in  his  circumstances.  The  plaintiff's  equity  is  not 
answered,  for  though  some  of  the  acts  of  force  and  legal  du- 
ress are  denied,  yet  it  is  not  pretended,  that  the  brother  was 
not  induced  to  change  his  bed  that  night,  so  as  to  leave  the 
plaintiff  unprotected  by  a  witness,  nor  that  the  defendant  did 
not  charge  the  plaintiff  with  the  robbing,  and  threatened  to 
proceed  against  him  therefor,  if  he  did  not  comply  with  the 
demand  to  give  up  all  his  effects.  Upon  the  defendant's  own 
statement  in  the  answer,  there  was  at  least  a  moral  compul- 
sion on  the  plaintiff,  and  duress  in  the  view  oi  a  Court  of 
Equity.  Such  conduct  cannot  be  justified  at  all,  nor  docs  it 
admit  of  any  excuse,  unless  the  defendant  shall  make  it  ap- 
pear that  the  plaintiff  actually  committed  the  alleged  depre- 
dations. That  be  may  do  by  evidence  upon  the  hearing. 
It  could  not  be  assumed  as  true  upon  the  answer  alone,  nor 
can  the  defendant  be  allowed  at  this  stage  of  the  cause  to  re- 
possess himself  of  the  property  in  dispute  upon  the  evidence 
alleged  by  him.  The  property  is  in  the  custody  of  the 
court ;  there  it  must  remain  until  it  is  properly  ascertained 
who  is  entitled  to  it. 

It  is  the  opinion  of  this  court,  that  the  interlocutory  decree 
made  in  this  cause  below,  dissolving  the  injunction  and  re- 
moving Che  sequestration  was  erroneous,  and  that  the  said 
injunction  and  sequestration  ought  to  iiave  been  continued 
to  the  final  hearing.  A  certificate  to  this  effect  must  be 
transmitted  to  the  Court  of  Equity  for  Rowan  county,  with 
intructions  to  proceed  accordingly,  and  there  must  be  judg- 
ment here  against  the  appellee  for  costs. 

Par  Curiam.  Ordered  accordingly. 
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AZABIAH  NEL80N  va.  THOMAS  W.  OWSN  &  AL. 

It  is  an  eitabli^ei]  rule,  that,  where  an  injanction  is  applied  for  to  stay  pro.  j^^^  ^g^ 
ceedtngs  at  law  on  a  money  bond,  the  plaintiff  must  agree   to   give  the        ' 
defendant  a  judgment  at  law  and  be  bound  by  order  to  bring  no  writ  of 


Appeal  from  nn  interlocutory  order  of  the  Court  of  Equity 
of  Caswell  county,  at  Spring  Terra  1844,  refusing  a  motion 
to  dissolve  the  injunction,  which  had  been  granted  in  the 
case,  and  directing  it  to  be  continued  to  the  hearing. 

This  bill  states  that,  in  October  1843,  theplaintiif  purch- 
ased a  Iract  of  land  of  the  defendant,  Owen,  containing  a- 
bout  127  acres,  at  the  price  of  $300,  for  which  he  gave  his 
bond  and  the  other  defendant  signed  it  as  a  witness;  that  at 
the  time  of  his  purchase  one  David  Brooks  was  living  on  the 
land,  and  it  was  agreed  between  the  plaintiff  and  the  defen- 
dant, that  the  latter  was  to  put  the  former  into  possession  in 
time  to  enable  him  to  sow  a  crop  of  wheat  and  that  he  failed 
to  do  so.  It  further  charges  that  Brooks  is  still  in  possession 
claiming  to  hold  about  30  acres  of  the  land  as  his  own,  and 
refuses  to  surrender  the  possession,  and  that  all  the  buil- 
dings are  on  these  thirty  acres  together  with  the  only  spring 
of  water,  that  the  defendant  cannot  make  title  to, these  thirty 
acres,  and  without  them  the  land  will  be  of  no  use  to  him. 
It  further  states  that  the  defendant,  Winshad,  the  witness  to 
the  bond,  has  taken  an  assignment  thereof  to  himself  and  has 
brought  an  action  against  him  in  the  County  Court  of  Cas- 
ivell,  and  prays  he  maybe  enjoined  from  prosecuting  said 
finit  and  that  the  contract  may  be  rescinded.  The  defendant 
odmits  the  sale  of  the  land  to  the  plaintiff,  as  set  forth,  and 
that  Brooks  was  at  the  time  of  the  sale  in  possession  of  a- 
bout  thirty  acres,  and  alleges  he  was  his  tenant  at  will,  and 
that  ho  is  still  in  possession  and  refuses  to  surrender  it  up, 
claiming  to  hold  it  in  his  own  right;  admits  he  cannot  make 
title  to  those  thirty  acres,  but  says  tliat  the  defendant  is  not 
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Jane,  1844  entitled  to  rescind  the  contract  as  the  defect  in  the  title  was 

Neiiott    ^""y  disclosed  to  him  at  the  tin:e  of  the  bargain,  and  he 

▼       accepted  a  conveyance  with  this  knowledge.    He  further 

Owen.    |^({Q|its  that  all  the  buildings  on  the  land  and  the  only  spring 

are  on  that  part  claimed  by  Brooks  and  still  in  his  possession* 

The  bill  is  filed  the  9th  of  November  1813,  and  the  answer  the 

8th  of  May  1844,  up  to  which  time  it  does  notappear  that  the 

dtifendani  Owen  had  taken  any  steps  to  put  the  plaintiff  mto 

possession  of  the  land.    Upon  the  coming  of  the  answer,  on 

amotion  by  the  defendant  to  dissolve  the  injunction,  his 

Hoj^oR  refused  the  motion  and  continued  the  injunction  to 

the  hearing. 

JCovwoad  and  Venable^  for  the  plaintiff. 
Ktrr^  for  the  defendants. 

Nash,  J.  This  case  is  now  before  ns  upon  the  interlo- 
cutory decree  of  the  Court  below,  and  our  only  business  is  to 
say  whether  it  is  erroneous  or  not;  The  power  of  a  Court 
of  chancery  to  grant  injunctions  has  been  long  considered 
as  a  most  useful  one — enabling  the  party  applying  for  it 
to  avail  himself  of  some  equitable  defence  to  a  recovery  at 
law^of  which  he  would  be  deprived  by  the  strict  rules  of 
the  common  law.  But  it  is  a  power  liable  to  much  abuse, 
as  injunctions  are  generally  obtained  upon  the  ex  parte  state* 
ment  of  the  upplicanr^  and  ofien  employed  to  delay  the  ob- 
taining of  justice  at  law.  To  remedy  this  evil  as  far  as 
practicable,  with  a  just  regard  to  the  rights  of  all  parties,  it 
has  long  been  established  as  a  rule,  that,  when  an  injunc- 
tion is  applied  for  to  stay  proceedings  at  law  upon  a  money 
bond,  the  plaintiff  must  agree  ta  give  the  defendant  a  judg^. 
ment  at  law,  and  be  bound  by  order  to  bring  na  writ  of  er- 
ror. Anon.  I  Yernon  120.  In  this  case  the  injunctioa 
originally  granted  was  general,  restraining  the  defendants 
from  proceeding  in  their  suit  at  law,  and  in  that  form  it  waa, 
by  the  presiding  Judge,  continued  to  the  hearing,  and  ia 
that  form  it  is  now  before  us  and  on  the  same  motioa. 
The  defendant,  Onren,  in  his  answer  admits  the  material 
allegations  of  the  complainants'  bill^and  claims  the  dissoliv- 
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tion  of  fheinjanctioD,  upon  the  groand  that|  if  continued  to^«>^  ^^^ 
the  hearinfr,  it  can  do  bim  no  good,  as  his  bill  must  be  dis-  j^^j^^ 
missed.    The  ground,  upon  which  it  is  alleged  that  the       ▼ 
plaintiff  can  obtain  no  relief  is,  that  at  the  time  he  made  his  ^"^^* 
purchase,  he  was  fully  apprized  of  the  fact  of  Brooks'  posses^ 
son  and  claim,  and  with  that  knowledge  accepted  a  convey- 
ance from  the  de&ndant  Owen.    It  is  very  certain,  where  a 
contract  is  executed  by  the  purchaser  taking  a  conveyance 
with  knowledge  of  existing  defects  in  the  title,  he  has  no 
claim  to  the  interference  of  a  Court  of  Equity.    Whetherthis 
defect  in  the  defendant's  title  was  known  to  the  plaintiff  at 
the  time  he  took  his  conyeyance,^does  not  appear,  except  by 
the  defendant,  Owen's  answer      If  that  was  the  fact  and 
the  case  stopt  there,  the  injunction  would  be  disolved;  but 
the  plaintifi  alleges  that  a  parol  agreement  accompanied  the 
transaction,  whereby  the  said  defendant  was  bound  to  put 
the  plaintiff  in  possession  of  the  land,  it  being  then  in  the 
adverse  possession   of  Brooks,  and  that  the  said  defendant 
failed  to  do  so,  at  the  time  specified,  though  requested  by  the 
plaintiff.    This  agreement  is  not  denied  by  the  said  defendant, 
and  he  expressly  admits  that  Brooks  is  still  in  the  adverse 
possession  of  the  land  and  refuses  to  give  it  up.    The  stat- 
ute then   did  not  transfer  the  possession  to  the  plaintiff  upon 
the  execution  of  the  conveyance  because  ofthe  adverse  pos- 
session, nor  can  the  plaintiff,  for  the  ,same  reason,  recover 
the  possession  from  Biooks  by  an  action  at  law.    And  the 
question  submitted  to  us  is,  whether  we  will  permit  the  de- 
fendants to  compel  the  plaintifi  to  pay  them  the  full  purchase 
money,  when  it  appeared  the  plaintiff  cannot  get  into  posses- 
sion of  the  land,  and  when  the  defendant  admits  he  has  not 
done  what  he  agreed  he  would,  and  when  at  the  same  time 
be  further  admits,  that  he  cannot  make  a  good  title  to  the 
portion  of  the  land  on  which  Brooks  is  fixed,  where  the 
whole  of  the  buildings  are,  and  where  is  the  only  spring  be- 
longing to  the  whole  tract.    Whether  the  plaintiff  will  be 
entitled  to  the  relief  ho  seeks  to  have  the  contract  rescinded,  or 
whether  it  be  a  case  for  compensation,  and  if  so  to  what  ex. 
tent,  are  questions   depending  upon  the  testimony  which 

V 


Owan. 
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JtBg,' X844  m^y  ^  before  the  Court  upon  the  final  hearing.  They 
N«lmn  cannot  be  considered  now.  The  bill  charges  that  the  defea- 
▼  dant  Winshed  knew  of  all  these  facts  before  he  took  his 
transfer,  and  is  therefore  a  purchaser  of  the  bond  with  no* 
tice.  The  answer  of  ihis  defendant  admits  his  knowledge, 
except  as  to  the  inability  of  Owen  to  make  title.  Upon  the 
whole  we  think  it  would  be  contrary  to  good  conscience  tn 
suffer  the  defendant,  at  this  stage  of  the  proceedings,  to  cona- 
pel  the  plaintiff  to  pay  the  purchase  money. 

The  interlocutory  order  of  the  Court  below  is  aflSrmed 
with  costs,  to  te  taxed  by  the  master  against  the  defendants. 

Per  Curiam,         Ordered  to  be  certified  accordingly. 


WYATT  OANADAY  vt.  DENNIS  PASCHALL  A  AL. 

A  deed  in  troBt  was  made  for  the  purpose  of  securing  or  satisfying  a  num- 
ber of  debts — among  others  one  debt  is  described  as  being  a  debt  due  '*to 
Lucy  Fm  Jinkint  for  ab^ut  the  ium  of  f  1000  on  account  of  the  gttardi» 
anaMp  of  John  Blacknallfor  the  said  Lucy  F.  Jinkino,^'  It  appeared 
afterwards,  upon  the  settlement  of  the  guardian  accounts,  that  the  sum  acL 
tually  due  to  Lucy  F.  Jinkins,  at  the  time  of  the  execution  of  the  deed,  was 
$1481  99  cents — Held  that  the  whole  of  this  amount  was  secured  by  the 
deed,  and  not  merely  the  sum  of  $1000. 

Appeal  from  an  interlocutory  order  of  the  Court  of  Equity 
of  Granville  county  at  Spring  Term  1844,  his  Honor  Judge 
Dick  presiding. 

It  appeared  in  this  case  that  John  Blacknall  made  a  deed 
of  trust,  dated  6th  September  1839,  by  which  he  assigned 
the  property  and  effects  therein  specified  to  Dennis  T.  Pas* 
chall,  as  a  trustee,  to  pay  out  of  the  assigned  property  cer- 
tain debts  specified  in  the  deed,  in  the  order  in  which  the 
said  debts  are  named.    This  bill  was  filed  by  Wyatt  Cana* 
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day,  one  of  the  oreditors  named  ia  the  deed,  against  the  Job«,  1644 
said  Paschall,  Blacknall  and  the  other  creditors  therein  caii«d»y 
named,  for  an  account  ^nd  application  of  the  assigned  effects  ▼ 
to  the  payment  of  the  debts  according  to  the  provisions  of  ^^""^ 
the  deed.  Among  the  debts  specified  in  the  deed,  and  hav- 
ing a  prior  right  of  satisfaction  to  that  of  the  plaintiff,  is  one 
to  the  defendant  Lucy  F.  Jinkins  and  is  described  in  that 
instrnment  in  these  words,  "and  also  in  a  debt  to  Lncy  F. 
Jinkins  for  about  the  sum  of  one  thonsand  dollars,  on  ac- 
count of  the  guardianship  of  the  said  John  Blacknall  for  the 
said  Lucy  F.  Jinkins."  The  debt  of  Blacknall  to  Jinkins, 
so  referred  to,  arose  upon  his  guardianship  of  the  said  Jin- 
kins,  and  at  the  time  the  deed  was  made  the  amount  thereof 
was  unliquidated,  and,  by  proceedings  at  law  afterwards  ta- 
ken, the  amount  thereof  was  ascertained  to  have  been,  at 
the  time  of  the  execution  of  the  deed,  $1481  99,  and  not 
$1000,  and  at  the  time  of  the  filiuj^  of  the  bill,  the  same,  in- 
cluding interest,  amounted  to  nearly  21700.  The  effects  in 
the  hands  of  the  trustee  were  admitted  to  be  insufficient  for 
the  satisfaction  of  all  the  debts,  and  if  the  whole  amount  of 
the  debt  actually  due  to  the  defendant  Jinkins  from  the 
said  Blacknall  be  first  paid  out  of  the  said  funds,  there  will 
not  be  sufficient  left  to  pay  in  full  the  debt  due  to  (he  plain- 
tiff  Canaday;  and  at  this  time  the  funds  being  all  in  hand 
and  a  reference  being  moved  to  the  master  to  state  the  ac- 
counts of  the  trustee,  and  apply  the  same  to  and  amongst  the 
creditors,  according  to  the  provisions  of  the  deed,  the  coun- 
sel for  the  plaintiff  moved  the  Court  to  declare,  that,  by  the  true 
construction  of  the  said  deed,  the  defendant  Jinkins  was  not 
entitled  to  priority  over  the  said  Canaday  for  the  whole  a- 
mount  actually  due,  but  only  for  the  amount  specified  in  the 
deed,  and  that  the  master  might  be  instructed  to  allow  to 
the  said  Jinkins  only  that  amount.  The  counsel  for  the 
said  Jinkins  on  the  contrary  insisted,  that  she  was  entitled 
to  priority  for  the  whole  amount  actually  due,  and  prayed 
such  declaration  from  the  Court.  His  Honor,  being  of 
opinion  upon  the  said  matter  with  the  plaintiff,  declared  the 
said  Jinkins  to  be  entitled  to  satisfaction  before  the  said  Can- 
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June  1644  aday,  only  for  the  said  sum  of  ^lOOOi  to  be  taken  asdae  at  the 
''T~~  date  of  the  deed;  and  ordered  that   the  master,  in  making 
V       distribution  among  the  creditorSi  should  al  low  to  the  sai  d  Jin- 
^^•^'"■^  kins  only  the  said  anx>unt. 

From  this  order  the  defendant,  Jinkins,  by  permission  of 
his  Honor,  appealed  to  the  Supreme  Court,  and  bis  Honor 
directed  the  foregoing  statement  to  be  certified  to  the  Su- 
preme Court,  as  containing  the  matter  upon  which  the  ques- 
tion between  the  parties  arose. 

Venable  ^  Iredell  for  the  plaintiff. 
Badger  for  the  defendant. 

RvFFiN,  C.  J.  The  Court  cannot  concur  in  the  construc- 
tion put  on  the  deed  by  his  Honor.  That  instrument  enu- 
merates many  debts  from  the  maker  to  sundry  persons. 
Some  of  them  are  described  specially,  as  being  due,  for 
example,  by  bonds,  of  such  and  such  dates,  for  certain  sums 
mentioned,  and  payable  at  ceitain  days  mentioned.  Others 
are  described  as  being  due  by  bond  or  by  judgment  to  par- 
ticular persons  for  "about"  certain  sums  mentioned.  And 
others  again  are  described  as  being  due  on  open  accounts, 
for  "about  the  sums"  specified.  It  is  obvious  that  the  writer 
of  the  deed  did  not  know  at  the  time  the  precise  amoun  ^^of 
the  several  debts,  thus  described  as  being  for  "about"  such 
sums.  But  there  can  be  no  difficulty  to  the  trustee  in  ad- 
ministering the  fund,  nor  any  serious  doubt,  as  it  seems  to 
the  Court,  of  the  meaning  of  the  party.  The  debts  are  suf- 
ficiently identified  by  the  names  of  the  debtor  and  of  the 
several  creditors  and  the  nature  of  the  debt,  as  arising  on 
bonds,  notes,  judgments,  or  open  accounts.  The  amount  of 
ofeachdebt  wasadded  asa  farther  description;  and  where 
the  amount  is  stated  to  be  a  specific  sum,  thus  due,  that  may 
be  deemed  au  essential  part  of  the  description,  which  can- 
not be  departed  from.  But  where  the  debt  is  otherwise 
well  enough  described,  and  then,  as  an  additional  descrip- 
tion, the  amount  is  given,  but  is  given  as  not  being  certainly 
the  true  amount,  or  as  not  being  certainly  known  to  be  so,  it 
would  seem  but  a  fair  interpretation  of  the  meaning  of  the 
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parties,  to  hold  that  the  accurate  and  sufficient  parts  of  the  Jon«f  1W4 
description,  in  respect  to  which  the  words  of  the  deed  are  a&-  CuuAw 
mative  and  positive,  should  not  he  restrained  in  their  obvi-  ▼ 
oos  import,  per  ae,  by  a  further  description,  which  thus  pro- 
fesses on  its  face  to  be  conjectural.  The  several  sums,  thus 
mentioned  as  the  probable  amounts  of  some  of  the  debts, 
could  not  have  been  intended  as  exclusively  controlling  the 
operation  of  the  deed  in  that  respect.  For  suppose  this  debt, 
instead  of  being  more  than  $1000,  had  turned  out  to  be  less ; 
for  example  $80U ;  no  one  coidd  contend  that,  notwithstand- 
ing, the  creditor  could  claim  the  whole  sum  of  j^lOOO,  upon 
the  ground  that  the  deed  mentioned  and  secured  the  debt  re- 
ally owing ;  and  therefore  the  deed  would  be  restrained  to 
the  lesser  sum.  So,  on  the  other  hand,  when  the  true  debt 
exceeds  the  conjectural  sum  specified,  the  security  must  be 
considered  as  extending  to  the  whole  debt  We  think  nothing 
less  can  be  held,  upon  the  supposition  which  must  be  made 
here — that  no  fraud  was  intended  on  the  other  creditors  by 
concealing  the  real  amount  of  the  debt,  and  that  the  lan- 
guage of  the  deed  was  used  to  describe  the  debt  correctly,  as 
&r  as  the  party  was  able  at  the  time  to  do  so. 

It  was,  indeed,  argued,  that  the  true  construction  is,  that 
only  the  sum  of  $1000  was  intended  to  be  secured,  whatever 
the  amount  of  the  debt  might  be.  But  that  seems  to  be 
wholly  inadmissible.  If  that  had  been  the  meaning,  the 
language  would  have  been,  that  the  maker  of  the  deed  was 
desirous  to  secure  the  debt  to  his  ward,  or  a  part  thereof,  not 
exceeding  the  sum  of  $1000.  But'the  words  under  consid- 
eration are  used  in  that  part  of  the  deed,  which  is  descrip- 
tive of  the  debts ;  and  it  is  in  a  subsequent  part  that  it  is  said, 
^  that  the  said  J.  B.  is  honestly  desirous  of  securing  the  pay- 
ment of  all  the  debts  above  named  or  referred  to,^  and  yet 
farther  on  the  trustee  is  required  (after  some  prior  applica- 
tions) <'  to  pay  the  residue  of  the  ftmds  in  his  hands  towards 
the  discharge  of  the  remaining  debts  named^  in  the  order 
in  which  they  are  named  above."  It  is  obvious,  therefore, 
thai  the  sum  secured  to  Lucy  F.  Jinkins  is  not  a  part  of  any 
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June  1844  sum  due  to  her,  bat  the  debt  thus  secured  to  her,  is  her  en- 

*c~iid7"  ^^^  debt— supposed  indeed  to  be,  "  about  the  sum  of  $1000, 

▼       more  or  less,  but  intended  to  be  secured  as  a  whole,  whether 

PiiclMll.  j^  ^^  jjjQjg  ^j  i^gg^    fjijj^  interlocutory  order  was,  thereibre, 

as  we  think,  erroneous,  and  must  be  reversed  with  costs  in 
this  court  This  will  accordingly  be  certified  to  the  Court 
of  Equity. 

Per  Curiam,  Ordered  accordingly. 


JOBDAN  WOMBLE  w.  AMOS  J.  BATTLE  dc  AL. 

A  vendor  of  reel  estate^  who  baa  ooaveyed  it  by  deed,  baa  no  lien  upon  the 
land  for  the  purohaffe  money. 

The  cases  of  Wtfnne  v  Alston,  1  Dev.  Eq.  163,  and  KtUy  t  Perry,  (not  re- 
ported) and  Johnton  t  Cawthom,  1  Dev*  dt  Bat,  £q.  32,  cited  and  eomr 
mented  on« 

This  cause  being  set  down  for  hearing,  was  transmitted  by 
consent  from  Wake  Court  of  Equity,  at  Fall  Term,  1843, 
to  the  Supreme  Coiurt. 

The  bill  stated  that  the  plaintiff  had  conveyed  to  the  de« 
fendant  Battle  a  certain  lot  of  land,  in  the  City  of  Raleigh, 
for  the  price  of  $700,  for  which  he  had  taken  the  note  of 
the  said  Battle  without  any  security — ^that  Battle  afterwards 
conveyed  this  land  to  the  defendant  Blake,  as  trustee,  for  the 
purpose  of  satisfying  certain  debts  of  the  said  Battle  men- 
tioned in  the  said  conveyance — that  the  said  Battle  is  now 
entirely  insolvent,  and  has  never  paid  his  said  bond  nor  any 
part  of  it.  The  bill  states  that  these  facts  were  well  known 
to  the  defendant  Blake,  at  the  time  he  received  the  said  con- 
veyance in  trust  from  the  defendant  Battle,  claims  that  the 
plaintiff  has  a  lien  on  the  said  Ixmd  for  the  said  piux:ha$e 


SXJPREME  COURT  OP  NORTH  CAROLINA.  185 

money,  and  pra3r3  that  the  said  defendants  may  pay  off  and  ^"»«  *®** 

discharge  the  said  purchase  money,  or  that  the  land  may  be  "womMe 

sold  for  the  salisfaction  thereof.  ▼ 

Battle. 

The  defendants'  answer  was  filed — and  the  facts  alleged 
in  the  plaintiff's  bill  were  substantially  proved. 

Wm.  H.  Haywood,  Jr.  for  the  plaintiff. 
Badger  4*  Manly  for  the  defendants. 

Nash,  J.  On  the  6th  of  Sept^niber,  1839,  the  plaintiff 
sold  and  conveyed  to  the  defendant  Battle  the  lot  of  ground 
mentioned  in  the  bill,  at  the  price  of  $700,  payable  on  the 
1st  of  January,  1840,  for  which  Battle  gare  him  his  bond 
without  any  surety.  Battle,  by  deed  bearing  date  the  3d  of 
August,  1S41,  conveyed  the  same  lot  of  ground  to  Bennet 
T.  Blake,  the  other  defendant,  in  trust  to  sell  and  pay  off 
certain  debis  due  and  owing  by  the  said  Battle  to  the  indi- 
viduals mentioned  in  the  c(»iveyance.  Both  these  deeds 
have  been  duly  proved  and  registered.  The  bill  is  filed  to 
eompel  the  defendant  Blake,  to  pay  off  and  discbarge  the 
bond,  given  by  Battle  to  the  plaintiff  for  the  land,  upon  the 
ground  that  the  purchase  money  is  unpaid,  and  that  in  equi- 
ty the  plaintiff  has  a  lien  upon  the  land  for  the  purchase 
money. 

That  this  is  the  doctrine  of  the  English  Court  of  Chance- 
ry, there  can  be  no  doubt.  It  is  established  by  many  author- 
ities and  running  through  many  years  of  the  judicial  history 
of  that  country.  I  do  not  deem  it  necessary  to  refer  to  these 
cases  at  this  stage  of  this  enquiry.  I  shall  have  occasion  to 
notice  them  upon  another  part  of  the  case.  The  enquiry 
presented  to  us  is,  whether  it  is  the  law  of  North  Carolina — 
has  it  ever  been  engrafted  upon  our  system  of  jurisprudence  ? 
and,  if  it  has  not,  is  its  adoption  necessary  ?  is  it  in  harmo- 
ny with  that  policy  which  the  Legislature  of  our  State  has, 
by  various  enactments,  pointed  out  ?  The  Legislature  of 
North  Carolina,  as  such,  commenced  in  1715 — or  rather  in 
that  year  the  various  statutes,  which  had  been  enacted  by  the 
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June,  1844  colonial  authorities,  were  revised  and  collected  into  one  body, 
~  ~  aod  our  judicial  history  is  coevcJ  with  it.  During  the  long 
▼  period  of  time,  which  has  since  transpired,  we  have  no  re- 
^*****'  cord  that  this  principle  of  the  English  Chancery  Law  was 
ever  noticed  or  recognized  here — and  not  until  the  year  1828 
was  it  brought  under  the  action  of  our  courts  of  justice.  In 
that  year,  the  case  of  Wynfie  and  •iUton  was  decided  in  this 
court,  in  which  the  existence  of  this  lien  in  favor  of  the  ven- 
dor of  land,  was  apparently  recognized  as  the  law,  1st  Dev. 
Eq.  163.  This  case,  under  all  the  circumstances  attending 
it,  and  which  have  since  come  to  light,  we  do  not  consider 
as  establishing  the  doctrine.  Judge  Hall,  it  is  trne,  deliv- 
ered his  opinion  as  that  of  the  court,  and  so  in  truth  it  was, 
as  Judge  Henderson  in  the  decree  was  in  favor  of  the 
plain  tiff«  Chief  Justice  Taylor  dissented,  and  gave  an 
able  opinion  against  the  doctrine.  It  is  to  be  remarked  that 
Judge  Hall  states  that  he  was  not  aware  that  the  question 
bad  been  stirred  in  our  courts  before  that  suit.  Divided  as 
the  court  were,  the  profession  was  nevertheless  well  war- 
ranted in  considering  it  as  establishing  the  doctrine ;  and,  if 
it  stood  alone,  and  upon  its  own  circumstances,  as  reported, 
we  should  so  consider  it,  and,  however  much  we  might  re- 
gret, would  certainly  consider  ourselves,  bound  by  it.  But 
we  are  not  compelled  to  receive  it  at  this  time  as  authoritative 
on  the  subject.  In  the  trial  of  the  case  of  Kelly  v  Terry 
from  Franklin,  in  which  this  lien  was  set  up  by  the  plaintiff, 
it  was  intimated  by  one  of  the  counsel  concerned  in  the  cajse, 
that  it  was  supposed,  the  principle  was  definitely  settled  by 
the  case  of  Wj/nne  and  JlUton,  when  Judge  Henbergton  ob- 
served that  was  not  the  case ;  he  concurred  with  Judge  Hall 
that  the  plaintiff  ^as  entitled  to  a  decree,  but  did  not  concur 
with  him  upon  this  point ;  his  opinion  rested  upon  other 
grounds.  The  bill  in  Kelly  v  Perry  was  dismissed,  and 
Judge  Hall,  in  delivering  the  opinion  of  the  court,  appears 
himself  not  to  consider  the  doctrine  as  settled.  That  case 
was  before  the  court  in  the  year  1831,  and  was  followed  by 
that  of  Johnston  v  Cawthorn  in  1834,   I  Dev.  &  Bat.  32. 
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In  that  case  the  court  distinctly  lay  it  down  that  it  is  an  Jane,  1844 
unsettled  question  in  our  courts.  The  language  of  the  court  'y^^^^ 
is  "  the  rules  by  which  we  are  to  be  guarded  are  exceeding-  ▼ 
ingly  different  (referring  to  the  English  Chancery  rules,)  ac-  *'^  *' 
cording  as  the  doctrine  may  or  may  not  have  been  sanction- 
ed by  our  predecessors.  An  adjudication  by  them  is  a  pre- 
cedent which  we  are  bound  to  regard  as  evidence  of  the  law, 
unless  it  can  be  shown  conclusively  to  be  erroneous."  "Where 
there  is  no  such  precedent  we  then  ascertain  the  true  rules 
by  the  deductions  of  reason  from  settled  principles."  The 
court  had  before  them  the  case  of  Wynne  v  Alston — and  yet 
they  say  there  was  no  such  precedent  as  was  to  them  evi- 
dence of  what  the  law  is  on  the  subject.  We  think,  then,  it 
may  be  safely  assumed,  that  the  vendor's  lien  upon  land  so\d 
for  the  purchase  money  has  never  been  received  as  the  law 
of  this  State ;  and  the  question  is  now  an  open  one.  Two 
of  the  Judges  in  the  case  of  Wynne  v  Alston  dissented,  and 
in  that  of  Johnston  v  Cawihorn^  the  distinguished  Judge, 
who  delivers  the  opinion  of  the  court,  says  "  after  several 
conferences  we  are  unable  to  agree  upon  this  general  ques- 
tion, and,  as  a  determination  of  it  is  not  necessary  in  the 
present  case,  we  must  leave  it,  reluctantly  leave  it,  in  the 
state  in  which  we  find  it."  It  is  not  difficult  however  to 
perceive  the  inclination  of  his  mind^and  how  he  would  have 
decided,  if  a  decision  had  been  demanded  by  the  case.  Let 
us  then  proceed  to  the  next  enquiry.  Ought  this  principle 
to  be  engrafted  upon  our  chancery  system  ?  is  its  adoption 
necessary  to  the  safety  of  vendors,  and  is  it  in  harmony  with 
the  course  of  legislation  pursued  in  this  State?  In  our 
sister  States  different  decisions  have  taken  place.  In  New 
York  the  English  doctrine  is  adopted,  Garson  ^  Green,  1 
John.  Oh.  Rep.  108,  as  between  the  vendor  and  vendee,  and 
where  there  is  no  contract  express  or  implied,  that  the  parties 
did  not  intend  a  lien.  In  Massachusetts  no  such  lien  exists 
in  any  case.  In  coming  to  a  decision  whether  we  ought  to 
sanction  the  adoption  of  the  principle  here,  let  us  examine 
its  workings  in  England,  and  what  is  the  present  stale  of 
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June,  1844  the  question  there?    It  is  very  certain,  that  every  rule  adopt* 
■^Z    TT  ~"  ed  hy  the  courts,  whereby  the  titles  to  real  property  shall  be 
V       affected,  should  be  plain  and  perspicuous,  so  that  the  citizen 
Battle-    ^^y  tuQ^  fQj.  himself  what  the  law  is— at  least,  this  is  the 
theory  of  the  law.      A  system,  then,  complex  in  its  nature, 
and  leading  to  uncertainty  and  confusion,  ought  not  to  be 
adopted,  unless  imperiously  demanded,  either  by  natural  jus- 
tice or  necessity.    In  Mackrcth  v  Symmons,  15  Ves.  344, 
Lord  Eldon  reviews  the  whole  of  the  English  cases  onthis 
subject — ^he  collects  them  and  points  out  their  disagreement 
with  each  other.    Some  of  the  authorities  consider  it  as  the 
result  of  a  natural  equity,  that  a  man  shall  not  be  deprived 
of  his  property  by  a  sale  without  receiving  the  price  agreed 
on — and  others  referring  it  to  the  contract  or  understanding 
of  the  parties,  that  the  lien  should  not  exist.    In  Cliapman 

V  Tanner,  1st  Ver.  267,  the  earliest  case  on  the  subject,  and 
decided  in  1688,  the  bill  is  dismissed,  because  it  was  agreed 
between  the  parties  that  the  vendor  should  retain  the  title 
deeds — and  it  further  appeared  that  he  had  taken  no  security. 
In  Band  v  Kent,  2d  Ver.  281,  the  vendor  had  taken  a  mort- 
gage for  part  of  the  money  and  the  parties'  note  for  the  bal- 
ance. Lord  Eldon  admits,  that,  though  the  argument  had 
considerable  weight,  it  was  not  conclusive  against  the  ven- 
dor's lien  for  the  residue  not  secured  by  the  mortgage — and 
this  opinion  of  his  lordship  is  expressed  in  1818.  In  Pol- 
lexen  and  Moore,  3d  Atkins,  Lord  Hardwick  decided,  that 
the  vendor  had  a  lien  upon  the  land  sold  for  the  purchase 
money ;  but  that  it  was  an  equity  confined  to  the  parties 
themselves,  and  not  to  be  extended  to  third  persons.  This  de- 
cision was  made  by  one  of  the  ablest  chancellors,  that  coun- 
try, so  fruitful  in  able  lawyers  in  every  branch  of  jurispru- 
dence, has  ever  produced.  This  opinion  of  the  chancellor 
is  controverted  by  Lord  Eldon,  and  denied  to  be  correct, 
and  is  indeed  overruled  by  many  subsequent  decisions,  Elli- 
oU  V  Edwards,  3  Bos.  &  Pul.  181.      So  the  case  of  F&well 

V  Hulis,  Ambler  724,  decided,  that  if  the  vendor  parts  with 
the  estate,  and  "  takes  a  security  for  the  purchase  money, 
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there  is  no  reason  for  a  Coart  of  Equity  to  assist  bim  against  June,  1844 
the  creditors  of  the  vendee."  That  case  was  similar  to  the  "womble 
present.  It  was  a  suit  to  establish  a  lien  in  favor  of  the  ven-  ▼ 
dor  against  the  trustees  of  an  insolvent  debtor.  It  was  do-  ^^^ 
cided  against  the  lien,  because  a  receipt  was  endorsed  on  the 
.  deed  for  the  purchase  money,  and  the  vendor  had  taken  the 
bond  of  the  vendee  for  it.  The  former  fact  of  the  endorse- 
ment of  the  receipt  was  not  relied  on,  and  the  opinion  of  (he 
chancellor  is  explained  as  resting  on  the  taking  of  the  bond} 
as  furnishing  evidence  that  the  vendor  did  not  intend  to  rely 
upon  his  hen,  Nairn  and  Trwjose^  6  Yes.  762.  In  this  latter 
case,  Powell  v  HuliSy  is  shaken,  if  not  denied.  The  master 
of  the  rolls  decided  that  there  may  be  a  waiver  of  the  liea 
by  taking  a  security,  but  it  must  be  one  '^  totally  distinct  and 
independent,"  meaning,  that  not  the  taking  of  the  security  is 
evidence  of  the  waiver,  but  the  nature  of  the  security.  He 
then,  to  illustrate  bis  idea,  puts  the  case  '^  of  the  mortgage 
of  another  estate,  or  any  other  pledge,"  as  evidence  of  the 
waiver.  To  this,  however.  Lord  Eldon,  in  Madcreth  v 
Symmons,  says,  '^  It  must  not,  however,  be  understood  that 
a  mortgage  taken  is  to  be  considered  as  a  conclusive  ground 
for  the  inference,  that  a  lien  was  not  intended."  A  conclu- 
sion, be  thinks,  not  dependent  upon  taking  a  mortgage  or  a 
pledge,  but  must  be  the  result  of  the  circumstances  of  each 
case  as  it  may  arise.  The  conclusion  to  which  his  Honor 
comes,  is  the  expression  of  a  strong  regret,  as  to  the  condi- 
tion of  the  question  at  that  time  in  the  English  courts.  Hi? 
language  is,  <'  The  more  modem  authorities  upon  this  sub- 
ject have  brought  it  to  this  inconvenient  state — that  the  ques- 
tion is  not  a  dry  question  upon  the  fact,  whether  a  security 
was  taken,  but  it  depends  upon  the  circiunstances  of  each 
case,  whether  the  court  is  to  infer  whether  the  lien  was  in- 
tended to  be  reserved,  or  that  credit  was  given,  and  exclu- 
sively given,  to  the  person  from  whom  the  other  security  was 
taken."  So  that  it  appears  from  this  opinion  of  his  Lord- 
ship, that  the  chancellor  must  be  satisfied  that  when  the 
bond  of  a  third  person  is  taken,  the  vendor  must  have  given 
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June,  1844  his  Credit  exclusively  to  him,  before  he  can  decide  that  the 
^^^jjj^  lien  was  waived  by  the  vendor.  In  the  commencement  of  the 
▼       opinion  the  chancellor  states,  that  the  question  is  one  of  very 
**  **    great  importance,  and  regrets  that,  as  to  the  waiver  of  the 
lien,  <'  he  can  find  no  rule  laid  down  in  distinct  and  inflexible 
terms" — that  if  the  question  is  made  to  depend,  as  it  appears, 
is  now  the  settled  doctrine  of  English  chancery,  though  he 
still  doubts,  not  on  the  taking  of  security  by  the  vendor,  but 
on  the  nature  of  the  security  taken,  <<  it  is  obvious  that  a  ven- 
dor taking  a  security  cannot  know  the  situation  in  which  he 
stands  without  the  judgment  of  a  court — ^that  the  observa- 
tion  is  justified  by  a  review  of  the  cases,  from  which  it  is 
clear,  different  Judges  would  have  determined  the  same  case 
differently,  and  if  some  of  them  had  come  before  him,  he 
could  not  have  assented  to  them."    This  declaration  is  made 
by  an  English  Chancellor,  and  one  of  the  most  distinguish- 
ed among  them,  so  late  as  the  year  1808,  nearly  two  hundred 
years  sifter  the  occurrence  of  the  first  case,  as  reported  in 
Vernon.    It  sanctions  fully  the  decision  made  in  the  case  of 
Oilmore  and   Brawn,  1st  Mason  191 ;  where  it  is  declared 
that  the  lien  of  a  vendor  for  the  unpaid  purchase  money  is  a 
right  which  has  no  existence  tmtil  it  is  established  by  the  de- 
cree of  a  court  in  the  particular  case.    Justice  Story,  in  the 
1st  vol.  of  his  commentary  on  Equity  Jurisprudence,  page 
461,  sec.  1216,  says    "  a  lien  is  not,  strictly  speaking,  either 
a  jus  in  re  or  dijus  ad  rem.     It  more  properly  constitutes  a 
charge  upon  the  thing."      In  commenting  upon  equitable 
liens,  he  admits  that  the  doctrine  of  the  vendor's  lien  upon 
the  land  sold  does  exist,  and  at  page  416,  sec.  1218,  he  ob- 
serves, "  It  has  often  been  objected,  that  the  creation  of  such 
a  trust  by  a  Court  of  Equity  is  in  contravention  of  the  poli- 
icy  of  the  statute  of  frauds.    But  whatever  may  be  the  ori- 
ginal force  of  such  an  objection,  the  doctrine  is  now  too  firm- 
ly established  to  be  shaken  by  theoretical  doubts."     This  un- 
doubtedly is  true,  so  far  as  the  Court  of  Chancery  in  En- 
gland is  concerned.  There  it'has  been  established  by  repeated 
decisions  of  their  ablest  chancellors  and  highest  tribunals. 
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Here  we  are  fettered  by  no  such  current  of  authorities,  and  J«^ne  i84i 
are  at  liberty  to  be  governed  in  our  decision,  in  the  language  ~y^^^^ 
of  Judge  Gaston,  in  the  case  of  Johnston  v  Cawihorn^  ▼ 
"  by  the  deductions  of  reason  from  settled  principles."  In  ^  *' 
discussing  the  question  as  to  the  evidence  of  the  lien,  Judge 
Story  says  the  difficulty  lies  in  determining  what  circum- 
stances are  to  be  deemed  sufficient  to  repel  or  displace  the 
lien  or  amount  to  a  waiver  of  it.  Upon  the  authorities,  this  is 
left  in  such  a  state  of  embarrassment,  that  it  would  have 
been  better  to  have  held  at  once  that  the  lien  should  exist  in 
no  case,  and  that  the  vendor  should  suffer  the  consequences 
of  want  of  caution,  or  to  have  laid  down  the  nile  so  plain 
the  other  way,  as  not  to  require  the  aid  of  a  court  to  tell  the 
vendor  and  others  how  he  stood,  p.  470,  s.  1224.  Chief  Jus- 
tice Marshall,  in  the  case  of  Bailey  v  Oreenlcaf,  5th  vol. 
Peters'  Con.  Rep.  231,  yields  that  the  doctrine  in  the  English 
Courts  of  Chancery  is  well  established,  but  it  is  evidently 
one  which  did  not  meet  his  entire  approbation.  At  page  232 
be  remarks,  however  the  equity  may  arise,  '^  still  it  is  a  se*- 
cret  invisible  trust,  known  only  to  the  vendor  and  vendee, 
and  to  those  to  whom  it  may  be  communicated  in  fact  To 
the  world  the  vendee  appears  to  hold  the  estate  divested  of 
any  trust  whatever.  A  credit  is  given  to  him  in  the  confix 
dence  that  the  property  is  his  own  in  equity,  as  well  as  law. 
A  vendor  relying  upon  this  lien  ought  to  reduce  it  to  a  mort^ 
gage,  so  as  to  give  notice  of  it  to  the  world.  If  he  does  not, 
he  is  in  some  degree  accessory  to  the  fraud,  practised  on  the 
publicl)y  an  act  which  exhibits  the  vendee  as  the  complete 
owner  of  an  estate,  on  which  he  claims  a  secret  lien.  It 
would  seem  inconsistent  with  the  principles  of  equity,  and 
with  the  general  spirit  of  our  laws,  that  such  a  lien  should 
be  set  up  in  a  Court  of  Chancery  to  the  exclusion  of  bona 
^rfe  creditors."  And  he  refers  with  approbation  to  the  case 
from  Ambler  of  Fowell  v  Hulis.  He  concludes  by  observ- 
ing that  in  the  United  States  the  claims  of  creditors  stand 
on  high  ground — and  to  support  the  secret  lien  of  a  vendor 
against  a  creditor,  who  is  a  mortgagee,  would  be  to  counter-* 
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jaiM  18U  act  the  spirit  of  the  laws  made  for  the  protection  of  creditors 
^  . .  against  secret  trusts.  To  no  state  in  the  Union  are  the  con- 
▼  eluding  remarks  of  the  venerable  Judge  more  applicable  than 
Battl*.  ^  ^ijjg — ^^  where  does  the  creditor  stand  upon  higher 
ground — no  where  is  his  interest  more  sedulously  guarded 
and  particularly  against  secret  trusts.  All  that  the  debtor 
has  is  subject  :o  his  claim.  The  Ji.  fa.  reaches  all  his  tangi- 
ble property,  and  binds  it  from  the  test  of  the  writ — all — all 
that  he  has  shall  he  give  to  redeem  his  body — except  the  few 
articles  secured  by  the  insolvent  law.  By  the  23d  sec.  of  the 
87th  ch.  of  the  Rev.  Stat,  it  is  enacted  by  the  Legislature, 
'^That  no  mortgage,  nor  deed,  nor  conveyance  in  trust  for 

'  any  estate,  real  or  personal,  shall  be  good  or  available  at  law 

against  creditors  or  purchasers  for  a  valuable  consideration, 
imless  the  same  shall  have  been  proved  and  recorded  within 
six  months  after  its  execution  ;  and,  if  not  so  proved  and  re- 
corded, shall  be  absolutely  null  and  void  against  such  cred- 
itor"— and  by  the  241i  sec.  it  is  provided,  "  that  no  deed  of 
trust  or  mortgage  of  real  or  personal  estate  shall  be  valid  at 
law  to  pass  any  property,  as  against  creditors,  or  purchasers 
for  a  valuable  consideration,  but  from  the  registration  of  such 
deed  of  trust  or  mortgage  in  the  county  where  the  land  11- 
eth — or,  in  case  of  chattels,  where  the  donor,  bargainor  or 
mortgagor  resides — or  if  he  does  not  reside  in  the  State,  then 
in  the  county  where  the  chattels  or  some  of  them  are." 
There  can  be  no  doubt  as  to  tlie  policy  of  the  Legblaturo 
in  the  enactment  of  this  statute.  It  was  to  put  an  end  to  the 
many  frauds,  which  might  be  practised  upon  creditors  and 
purchasers  by  secret  deeds  of  trust  and  mortgages,  by  fur- 
nishing a  convenient  and  sure  mode,  in  which  might  be  dis- 
covered all  incumbrances  under  which  an  individual  held 
his  properly.  It  is  not  sufficient  for  a  man  to  take  a  deed  of 
trust  or  mortgage  to  secure  his  claim  upon  the  property — he 
must,  to  render  it  available  against  creditors  or  purchasers, 
have  it  recorded — and  the  deed  so  recorded  has  no  relation 
back,  as  other  deeds  liave,  to  their  delivery,  but  take  ef- 
fect only  from  tlie  registration.     And  we  have  held  that  no* 
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tice  of  an  unregistered  deed  of  trust  will  not  affect  a  credit-  Jon*.  1844 
or.  Fleming  v  Burgin,  2d  Ired.  Eq.  584,  It  may,  ^here-'^^^^jjj^ 
fore,  be  true,  that  it  is  a  natural  equity,  that  when  a  ven-  ^  ^^ 
dor  sells  his  land,  that  he  should  have  a  lien  upon  it  for  the 
security  of  his  purchase  money.  We  think  he  ought ;  and 
the  law  tenders  it  to  him  in  the  shape  of  a  mortgage  or  deed 
of  trust  properly  registered.  If  he  do  not  choose  to  avail 
himself  of  it,  it  is  his  own  fault,  and,  if  any  one  is  to  suffer 
from  his  negligence,  the  loss  ought,  in  equity  to  fall  on  him. 
By  refusing  him  the  existence  of  this  private  Equity,  known 
alone  to  him  and  his  vendee,  or  to  those  to  whom  they  may 
choose  to  communicate  it,  which  is  so  dangerous  in  its  con- 
sequences to  creditors  and  purchasers,  we  do  not  deny  him 
the  most  ample  security — one  which,  while  it  secures  his  in- 
terest, protects  the  community  from  fraud.  Where,  I  would 
ask,  is  the  value  of  this  statute  so  far  as  sales  are  concerned, 
if  the  vendor  can  defeat  their  positive  enactment  by  his  orig- 
inal equity  as  it  is  termed  ?  The  law  says  he  must  take  his 
security  in  writing,  and  have  it  registered.  He  does  take  it 
in  writing,  but  does  not  have  it  registered.  A  question  arises 
between  him  and  a  creditor  of  his  vendee.  The  latter  pro- 
duces the  act  of  x4.ssembly ;  that  fails  to  protect  the  vendor — 
all  he  has  to  do  then  is  to  throw  himself  upon  his  reserved 
right,  and  the  court  is  to  enforce  it.  This,  we  think,  would 
be  a  great  absurdity.  Shall  we  then  introduce  into  our  law 
a  principle,  which,  in  its  operation,  is  so  inconvenient  and 
uncertain,  and  has  produced  such  a  state  of  things  in  En- 
gland, as  to  induce  one  of  its  ablest  chancellors  to  say,  that 
no  man  there  can  tell  how  he  stands,  until  he  has  the  opinion 
of  a  court — a  principle  so  evidently  fraudulent  in  its  effects — 
so  contrary  to  the  plain  policy  of  our  legislative  acts;  or 
shall  we  cut  up  the  mischief  by  the  roots,  by  reiusing  to 
recognize  this  secret  trust?  We  are  satisfied  as  to  the  course 
our  duty  points  out.  We  do  not  believe  this  secret  trust 
ought  to,  or  does,  exist  in  this  State.  It  is  no  part  of  the 
conmion  law,  and  is  borrowed  by  the  English  Chancellor 
from  the  civil  law,  and  we  believe  that  it  would  be  in  defi- 
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Jane,  1844  ance  of  legislative  action,  if  we  were  so  to  decide.    The  bill 

"1^  must  be  dismissed  without  costs. 

▼  Daniel,  J.    The  principle,  upon  which  the  Courts  of  E- 

Baule.  qijjty  hj^ye  proceeded,  in  establishing  the  lien  of  the  vendor 
on  the  land,  in  the  nature  of  a  trust  for  the  purchase  money, 
i?,  that  a  person  having  got  the  estate  of  another  ought  not 
in  natural  justice  and  conscience,  as  between  them,  to  be  al- 
lowed to  keep  it  and  not  pay  the  consideration  money.  A 
third  person,  upon  like  principles,  having  full  knowledge 
how  the  estate  has  been  obtained,  ought  not  to  be  permitted 
to  keep  it,  without  making  such  payment,  for  it  attaches  e- 
qually  to  him  as  a  matter  of  conscience  and  duty.  It  would 
otherwise  happen,  that  the  vendee  might  put  another  person 
into  a  predicament  better  than  his  own,  with  full  knowledge 
of  the  facts,  2  Story  on  Equity  465;  Cross  on  Lien  89.  This 
equitable  mortgage  will  bind  the  vendee  and  his  heirs  and 
volunteers,  and  all  other  purchasers  from  the  vendee  with 
notice  of  the  existence  of  the  vendor's  equity.  4  Kent's  Com. 
152  (3d  ed.)  Lord  Eldon  says,  that  the  doctrine  was  bor- 
rowed from  the  Roman  or  civil  law,  McKreth  v  Symmons^ 
15  ves.^329.  It  has  been  adopted,  I  expect,  by  all  the  States 
in  this  Union,  which  has  a  separate  Court  of  Chancery.  Vir- 
ginia, New  York,  Indiana,  Ohio,  Tennessee  and  South 
Carolina,  we  know,  have  adopted  the  rule.  We  see  the  au- 
thorities all  collected  at  the  foot  of  the  page,  4  Kent's  Com. 
152.  There  is  no  decision  or  printed  dictum  in  this  State 
against  the  doctrine;  but  the  case  of  Wynne  v  Alston,  (1 
Dev.  Eq.  416,)  has,  ever  since  its  determination,  been  con- 
sidered by  the  profession  as  establishing  in  this  State  this 
rule,  which  all  admit  is  founded  upon  natural  equity.  C.  J. 
RuFFiN  admits  that  the  rule  of  equity  of  the  English 
Courts  would  come  within  our  Act  of  Assembly,  a- 
doptingso  much  of  the  laws  of  England  &c.  and  that  we 
would  be  bound  to  obey  it,  if  it  was  not  virtually  repealed 
by  our  legislation  in  favor  of  creditors,  and  particulary  by 
our  registry  laws.  Our  registry  acts  make  void  unregister- 
ed morgages  and  deeds  in  trust,only  against  bonafiie  cred- 
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iters  and  bona  fide  purchasers  for  a  valuable  consideration.  Juno,  1844 
As  against  all  ihe  rest  of  the  world  the  mortgage  or  trust  is  "v^^^Wo" 
good  without  registration,  at  common   law  or  in  equity.       v 
Now  it  is  admitted  that  the  defendant  Blake  is  but  a  volun-      *^  ^* 
teer,  and  it  must  follow,  I  think,  that  he  is  not  such  a  pur- 
chaser as  the  Legislature  intended  to  protect  by  the  registry 
acts ;  and  it  is  equally  true  that  the  creditors  of  Battle,  who 
are  here  represented  by  Blake,  as  their  trustee,  are  not  those 
bona  fide  creditors,  which  the  Legislature  meant  (from  mo- 
tives of  rigid  policy  and  against  the  rule  of  natural  justice,) 
should  be  satisfied  their  debts  out  of  the  plaintiff's  landed 
estate,  because  the  plaintiff's  lien  or  equitable  mortgage  was 
not  registered.    The  decision  will  destroy  the  right  which 
legatees  bad  of  marshalling  the  assets  against  the  heirs  ^Cr^ 
quiring  the  estate  by  descent,  and  to  stand  in  the  place  of 
the  vendor  of  the  land,  and  set  up  his  lien,  so  far  as  to  have 
them  satisfied  oat  of  the  personal  effects  of  th«  vendor.  Sproull 
V  PrioFj  8  Sim.  Rep.  189.      It  does  seem  to  me  that  tiie 
plaintiff  is  entitled  to  a  decree  in  his  favor. 

RuFFiN,  C.  J.  As  the  Court  has  been  heretofore  divided 
on  the  question  that  arises  in  this  case,  and  the  present  Judg- 
es are  not  unanimous,  it  seems  incumbent  on  me  to  state 
explicitly  my  concurrence  in  the  opinion,  that  the  bill  should 
be  dismissed,  and  io  assign  the  reasons  for  that  opinion. 

I  do  not  propose  going  through  the  English  cases;  which 
my  brother  Nash  has  fully  stated,  and  doubtless,  with  accu- 
racy. It  is  sufficient  to  admit,  that  they  establish  the  prin- 
ciple, on  which  the  bill  is  founded.  It  is  worthy  of  note^ 
however,  that  hardly  any  two  succeeding  Judgres  have  agreed 
in  the  application  of  the  principle,  or,  rather,  in  what  should 
repel  its  application.  So  numerous  and  complicated  have 
been  the  modifications  of  the  rule,  that  one  of  the  most  emi^ 
nenC  ot  those  Judges  has  acknowledged,  that  the  law  had 
been  brdught  to  the  inconvenient  state,  that  no  one  could 
tell  what  his  rights  were,  until  the  Court  had  made  a  decree 
in  his  case,  and,  perhaps,  it  would  have  been  better  that  the 
doctrine  had     never  been  admitted.    1  cannot  say,  that 

X 
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Jims,  1S44  viroQld  be  sufficient  to  authoriBe  the  Courts  of  this  State  to* 
~    ~  reject  this,  more  than  other  parts  of  the  common  law  and 
T       equity,  brought  with  them  by  our  forefathers;  and  I  suppose 
Battle,    jj^j^j  without  other  legislative  alterations  of  the  laws,  render- 
ing this  needless  or  inconsistent  with  them,  we  should  havo 
been  bound  to  receive  it  and  deal  with  it,  as  ^ell  as  wo  could, 
in  its  application  to  the  contracts  of  on  r  people.     But  cer- 
tainly the  opinions,  thus  expressed  by  those  best  acquainted 
with  its  origin  and  operation,  are  well  calculated  to  prevent 
it  from  being  a  favourite  with  us,  and   to  lead  us  without 
Teluctance  to  give  it  up,  if  its  necessity  is  dispensed  with  by 
new  laws  enacted  by  the  Legislature,  or  if  such  laws  be  in- 
compatible with  it. 

That  the  reasons  for  it  in  England  do  not  now  exist  here, 
would  seem  to  be  apparent  to  one  who  adverts  to  the  differ- 
ent states  of  the  law  in  the  two  countries  in  respect  to  the 
legal  remedies  of  vendors  against  the  land  for  the  purchase 
money.  Upon  a  judgment  for  it  in  England  against  the 
vendee,  only  half  the  land  could  be  taken  by  elegit  from 
him  or  his  voluntary  or  fraudulent  alienee.  If  a  security  for 
the  purchase  money  was  not  taken,  expressly  binding  the 
heir,  or  if  the  vendee  devised  the  land,  the  heir,  and  at  com* 
mon  law,  the  devisee,  held  exempt  from  recourse  by  the 
vendor  on  any  part  of  the  land.  That  those  persons  should 
hold,  some  one  halfof  the  land  and  others  the  whole,  without 
paying  the  purchase  money,  was  so  palpably  unjust  as  to 
make  a  strong  appeal  to  the  chancellor  for  redress.  It  is 
plain,  that  the  application  to  the  Court  of  Equity  would  only 
be  made,  when  the  vendee  was  insolvent,  or  when  payment 
could  not  be  enforced  by  an  action  at  law,  as  against  the 
heir  on  a  simple  contract  security  or  a  devisee.  In  such 
cases,  doubtless,  the  rule  had  its  beginning;  and  in  such 
cases  the  vendor  unquestionably  had  conscience  on  his  side. 
But  one  would  think  nothing  was  hazarded  in  saying,  that 
the  Court  of  Equity  in  England,  under  her  peculiar  judicial 
organization  and  system  of  jurisprudence,  would  never 
have  borrowed  from  any  law,  nor  of  itself  set  up  this  lieni 
as  a  creature  of  that  Court,  if  at  law  the  vendor  had  a  direct 
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recoQise  to  the  land  in  all  cases.     Why  should  equity  have  Jane,  isu 
interfered  in  that  state  of  the  law?    It  would  be  a  complete  ^    ^ 
answer  to  the  vendor's  bill,  that  the  law  had  done  all  for  hinii       t 
which  equity  could,  and  as  his  demand  was  for  a  sum  of   ^^^ 
money,  claimed  as  a  debt,  it  was  merely  legal,  and  he  should 
go  to  law  for  it. 

Such  is  precisely  the  state  of  our  law,  as  to  the  remedies 
for  the  purchase  money  and  ail  debts  against  the  real  estate 
of  the  debtor  in  his  own  hands  and  those  who  succeed  to 
him.  Upon  a  judgment  against  the  vendee,  the  land  is  ta-  ^ 
ken  from  him  or  his  fraudulent  alienee,  and  sold  out  by 
Jleri  facias.  In  like  manner  it  is,  by  several  statutes,  ren- 
dered liable  at  law  in  the  hands  of  the  heir  or  devisee  for 
every  debt  of  the  ancestor  or  testator.  Wherefore,  theni 
should  the  vendor  come  into  equity?  This  consideration 
presses  strongly  on  me;  and  seems  not  to  have  been  allowed 
its  due  importance  by  those,  who  advocate  this  doctrine. 
Its  fair  weight  may  be  estimated  from  the  fact,  that  there 
never  has  been  an  application  to  the  Court  in  this  State  a- 
gainst  the  vendee  or  his  voluntary  or  fraudulent  alienee,  or 
his  heir  or  devisee,  upon  the  ground,  that,  as  against  thtm^ 
the  vendor  had  not  an  effectual  remedy,  at  law,  against  the 
land:  For  the  legal  liability  of  the  land  for  the  debt  is  a 
cheaper  and  better  security  than  a  lien  in  equity.  It  is  true, 
that  other  creditors  may  sell  the  land  for  their  debts,  ond  in 
that  way  the  vendor  may  lose  his  purchase  money,  for  the 
want  of  a  specific  security  on  the  land.  But  that  brings  up 
other  considerations  which  will  be  noticed  hereader.  We 
,  are  now  considering  the  question  between  the  vendor  and 
volunteers;  and  between  them  there  is,  plainly,  no  occasion 
for  this  implied  equity.  It  is  said,  that  it  is  against  natural 
justice,  that  a  man  should  lose  his  estate  without  being  paid 
for  it.  So  it  is,  and  if  he  did  not  of  his  own  accord  convey 
ir,  equity  would  never  take  it  from  him  until  he  was  poid  for  ' 
it.  But  when  he  actually  conveys  the  estate,  the  question  is 
then,  whether  the  parties  meant  or  justice  requires,  there 
should  be  a  specific  lien,  iu  equity,  for  the  purchase  money. 
It  may  be  so  in  England,  where  the  purchaser  may  by  law 
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Jom  i844ii)iqnitousIy  hold  the  land  /rom  all  bis  creditorSi  includiog 
"    TT"  his  vendor.    But,  if  it  be  the  object  of  a  Court  to  compel 
V       persons  to  fulfil  tlieir  contracts,  according  to  their  actual  in* 
BatUe.  lentions  at  the  time  of  making  them,  it  cannot  be  so  here. 
They  know  that  by  our  law  the  vendor  may  sell  the  land 
by  legal  process  for  his  debt,   and   they  never  contemplate 
this  constructive  equitable  lien  as  a  natural  right  of  the  one 
against  the  others,  or  as  necessary  or  useful.    It  cannot  be 
90  at  all  in  this  State,  except  when  advantage  is  taken  of  it 
against  creditors  of  the  vendee  or  purchasers  from  him* 
3ut  it  the  lien  does  not  exist  between  the  original  parties,  it 
cannot  against  purchasers  or  creditors,  who  are  entitled  to  all 
the  lights  of  their  vendor  or  debtor,  besides  some  which  he 
has  not.    But  so  far  from  the  argument  iu  favour  of  the 
lien  receiving  strength  from  the  necessity  for  it  to  protect  the 
vendor  from  purchasers  op  creditors  of  the  vendee,  it  is  re- 
futed by  that  very  circumstance.    A  secret  and  uncertaia 
equity,  like  this,  is  entirely  inconsistent  with  the  nunaerous 
enactments  requiring  early  publicity  to  be  given  to  all  incum- 
brances.  There  has  been  an  anxious  solicitude  in  theLegisla- 
ature  to  prevent  false  credit  and  imposition  on  purchasers,  ari- 
sing from  the  concealmentof  mortgagesand  otherincumbran- 
ces.    This  has  been  evinced  from  the  year  17l6,  down  to  this 
time ;  and,  at  every  interposition,  the  provisions  on  the  sub- 
ject were  made  more  rigid.    In  1820  it  was  enacted,  that 
every  mortgage  or  deed  of  trust,  not  registered  within  six 
months,  should  be  void  as  against  purchasers  and  creditors. 
Th^tnot  answering  all  the  purposes  desired  by  the  Legisla- 
ture, in  1823  all  the  evils  were  cut  up  by  the  roots  by  an 
act,  that  no  such  deed  shall  be  valid  as  against  creditors  and    ' 
purchasers  but  from  its  registration.    Now,  what  Jis  the  ne- 
cessary construction  of  such  ads'}    It  must  be,  that,  as  the 
object  is  to  suppress  fraud  by  compelling  persons  to  register 
incumbrances,  every  incumbrance,  not  in  writing,  and  so 
not  capable  of  registration,  is  within  the  mischief  of  the 
act  and  made  void  by  it.    An  act  upon  a  kindred  subject 
long  received  that  construction.     The  act  of  1784  recited 
tliat  many  persons  had  been  injured  by  secret  deeds  of  gift, 
pind  tlien  enacted  that  ail  deeds  of  gift  should  within  nine 
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BioDths  be  proved  and  recorded  or  should  be  void.  Not*  Jane,  1844 
withstanding  a  constant  snecession  of  acts,  giving  fnrther  ^^^^^ 
time  to  roister  deeds  of  gift,  it  was  held  in  Sherman  r  BuS'^ 
aMt  2  L.  Repos.  447,  and  JtteCree  v  Houstoftj  3  Morph 
489,  that  a  parol  gift  of  a  slave,  accompanied  b7  possessioUi 
was  Toid,  although  the  act  did  not  in  words  make  it  void, 
bnt  only  written  ones,  not  registered.  The  reason  was, 
that,  if  it  were  not  so  held,  the  statute  would  be  always  e* 
vaded,  to  the  detriment  of  creditors  and  purchasers,  by  ma< 
kiDg  secret  oral  gifts,  instead  of  written  ones,  which  required 
registration.  It  follows  conclusively,  as  it  seems  to  me,  that 
no  parol  agreement  for  a  lien  between  the  vendor  and  ven** 
dee  would  be  admissible  against  the  acts  of  1820  and  1839; 
and,  for  the  like  reason,  that  no  resulting  or  constructive  lien 
should  be  raised  by  the  Court  of  Equity.  Indeed  the  cases 
ypon  the  act  of  1784  were  not  necessary  to  the  argu- 
menty  except  as  illustrations  merely ;  for  there  have  been 
several  cases  upon  those  very  acts  for  the  registry  of  incum*' 
brances,  which  follow  out  the  principle.  In  Oregory  v 
Perkins  4  Dev.  60,  and  in  Halcomhe  v  Baj/i  I  Ired  340, 
the  Court  decided  that  a  deed,  absolute  in  its  terms  and  re- 
gistered, but  in  fact  intended  as  a  security  merely,  was  void, 
under  the  acts  of  1820  and  1829.  In  [the  latter  case  there 
was  no  actual  iutent  to  deceive,  and  the  sum,  intended  to  be 
secured,  was  really  due.  But  the  Court  could  not  ^sustain 
the  deed,  because  the  Legislature  intended,  that  every  securi-' 
ty  should  speak  the  truth,  so  that,  when  registered,  its  extent 
could  be  known  ;  and  therefore,  although  those  parties  were 
innocent,  yet,  if  the  deed  was  held  good,  other  persons  with 
bad  intentions  might  effectually  evade  the  act  and  conceal 
their  incumbrances.  So,  in  Fleming  v  Burgin^  2  Ired.  Eq. 
584,  it  was  held,  that  under  the  act  of  1820  the  deed  does 
not  become  complete  until  registration,  and,  therefore,  that 
notice  of  it  does  not  affect  a  subsequent  mortgagee,  taking  a 
security  for  a  prior  debt.  Indeed,  in  no  respect  has  the  Le- 
gislature of  this  State  so  changed  out  law,  as  to  make  the 
contrast  between  it  and  the  law  of  England  greater,  than 
upon  this  point.    In  England,  if  a  fine  or  recovery  was  not 
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taM,  1844  indispensable,  (he  conveyance  by  lease  and  release  became 
"II    TT'  almost  universal,  for  the  very  reason  that  it  enabled  persons 
▼       to  shut  out  the  vieiv  of  the  public  from  the  title;  and  morC- 
^^^^   gages  were  nearly  all  created  by  that  species  of  con?eyance 
and  for  terms  for  years.    Persons  are  there  allowed  purpose- 
ly to  keep  their  incumbrances  under  cover.    Whereas,  here, 
every  conveyance  requires  registration  ;  and  those  given  as 
securities  are  not  effectual  to  any  purpose  as  against  credi- 
tors and  purchasers,  until  they  are  registered,  and  then  but 
Irom  the  time  of  the  registration ;  and  such  as  were  so  ia* 
tended,  but  do  not  appear  so  to  be  on  their  face,  are  absolute* 
ly  void,  though  registered. 

It  is  thus  seen  that  the  Legislature  has  spoken  in  as  strong 
terms  as  possible  against  latent  liens,  and  secret  and  indefi- 
nite incumbrances ;  and  that  the  Court  has  endeavored  to 
follow  the  legislative  will  and  policy  in  administeriug  those 
acts.  If  there  be  any  such  incumbrances  still  subsisting 
here,  it  must  be  only  this  lien  for  the  vendor.  All  others  are 
abolished  here,  though  they  may  yet  be  upheld  in  England. 
There,  for  example,  an  equitable  mortgage  by  a  deposits  of 
the  title  deeds  is  well  known.  But  I  presume  no  one,  in  the 
face  of  our  acts  of  Assembly,  would  hold,  that  it  can  be  so 
here.  Those  acts  require  a  registration,  and,  by  consequence, 
\  a  written  mortgage,  and  if  we  once  depart  from  the  rule,  there 

will  be  nothing  to  guide  the  Court  or  to  prevent  persons  ac« 
ting  as  if  no  such  statutes  existed.  The  supposed  lien  in 
question  must  give  way  to  the  principle,  on  which  the  le- 
gislative policy  and  enactments  rest,  like  all  other  incum- 
brances the  parties  may  attempt  to  create,  without  putting 
them  into  the  form  required  by  the  statute.  If  the  vendor 
intends  that  the  estate  shall  be  a  security  for  the  price,  he 
has  nothing  to  do  but  to  retain  the  title,  or,  if  he  conveys,  to 
take  a  mortgage  or  deed  Of  trUst.  If  he  should  take  a  mort- 
gage and  not  register  it,  the  law  makes  it  void.  In  such  a 
case  I  think  it  impossible  to  contend,  that  he  could  still  in- 
sist on  an  equitable  lieu  as  a  security.  The  law  and  eqnity 
would  both  avoid  the  security  created  by  the  express  con- 
tract of  the  parties,  on  the  ground,  that  it  had  been  kept  8e« 
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cret,  or  rather,  had  not  beea  published  in  the  manner  pre-  Jwm  lau 
scribed.    Then,  certainly,  another  incumbrance  ougt  not  to  "^^^^ 
be  raised  by  mere  construction  ot  equity,  which  cannot  be       t 
registered,  and  especially  for  the  sole  purpose  of  setting  it    Battk. 
np  against  cieditors  and  purchasers,  who  are  the  very  per- 
sons, for  whose  safeguard  the  writing  and  registration  of  in« 
cumbrances  are  required. 

I  conclude  that  there  is  no  ground  in  this  State  for  in>- 
plying  such  a  lien  against  the  vendee  or  volunteers  under 
him;  and  that  such  an  implication  against  creditors  or  pur- 
chasers is  opposed  by  the  plain  import  of  the  statutes  that 
have  been  mentioned  and  the  policy  which  dictated  them. 

Upon  these  grounds  I  was  prepared  to  decide  the  general 
question  in  Johnson  v  Cawihorn.  I  Dev.  Eq.  163.  It  is 
true  that  Wynne  v  JUston^  1  Dev.  Eq.  163,  was  understood 
by  me,  then  on  the  circuit  bench,  to  have  decided  in  favor 
of  the  lien  ;  and  I  should  have  held  accordingly,  had  a  case 
come  before  me.  And  so  I  should  have  done  up  to  the  time, 
at  which  Kelly  v  Ferry  came  before  the  Court,  which  I 
think  was  in  1831.  Then  the  occurrences  happened,  which 
were  mentioned,  on  his  memory  and  my  own,  by  Judge 
Gaston  in  Johnson  v  Cawihorn.  From  that  time  to  this  ic 
has  been  considered  an  open  question ;  and  has  been  so  men- 
tioned in  some  cases.  Crawley  rTimherlakej  1  Ired.  Eq.  316. 
How  the  question  might  have  been  decided,  had  it  been  ne- 
cessary in  Kelly  v  Ferry^  I  cannot  say,  as  I  had  then  no 
very  distinct  impression  on  it,  having  received  Wynwe  v 
tlbion  in  its  obvious  import.  But  I  know,  that  Judge 
Hbnekrson  disowned  the  doctrine  on  that  occasion ;  and 
that,  after  consideration  and  consultation,  Judge  Gaston 
and  myself  would  have  given  judgment  against  the  lien,  al- 
together, in  Johnson  r  Cawihorn^  had  not  my  Brother 
Dakiel's  opinion  to  the  contrary  induced  us  to  retain  the 
question  under  consideration,  until  it  should,  as  now  it  has, 
become  absolutely  necessary  to  dispose  of  it. 

It  is  to  be  noted  however,  that  of  the  Judges,  who  have 
set  in  this  Court,  seven  have  been  called  on  for  their  opinion 
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June  1844  on  tliis  questioo,  and  that  only  two  have  been  for  entertain^ 
iog  this  alleged  equity,  while  the  other  five  have  held  Che 

contrary. 
Wherefore  I  concur  with  my  Brother  Nash  that  the  bill 

must  be  dismissed. 

Per  Curiam,  Bill  dismissedi  without  c  osts. 


mLL  iONirS  &  AL.  V8.  BENNETT  PERRY  k  AL. 

A  testator  b«qaeathed  certain  negroes  to  fais  wife  for  life,  and  made  no  ttped-' 
fie  disposition  of  them  after  her  death.  He  had  other  negroes,  and,  aAer  mak- 
ing several  other  bequests,  he  bequeathed  as  follow:  '*  All  my  negroes  that  are 
not  given  away  by  this  my  last  will  shall  be  equaDy  divided  between  W. 
£.  and  M."  Held  that  the  remainder  in  the  negroes  given  to  the  wife  for 
life  passed  by  this  residuary  clause  to  W.  E.  and  M. 

As  to  personal  estate,  a  residuary  clause  carries  not  only  6very  thing  not  dis- 
posed of,  but  every  thing  that  turns  out  not  to  be  disposed  of. 

The  cases  of  Speight  v  GatUn,  2  Def.  i^q.  6,  and  TayUr  ▼  Lucas,  4 
Hawks  216,  cited  and  slpproved. 

This  cuase  was  set  for  hearing  at  Spring  Term  1844,  of  the 
Court  of  Equity  for  Nash  County,  and  then  transmitted  by 
consent  to  the  Supreme  Court. 

The  bill  was  filed  to  obtain  the  opinion  of  the  Court  upon 
the  will  of  William  Boddie,  deceased,  late  of  Nash  County. 

The  testator  died  in  the  year ,  having    previously 

made  and  published  in  writing  his  last  will  and  testament. 
In  the  will  is  contained  the  folluwing  bequest;  <Igive  and 
bequeath  to  my  dearly  beloved  wife  Patsy  Boddie  one  bay 
horse  by  the  name  oiSipp  and  my  plantation  wheieou  I  do 
now  live.  Also  my  still,  also  the  use  and  labor  of  the 
following  negroes,  to  wit,  Isaac  and  Silvy  and  Mary  her 
daughter,  and  Buck  and  little  Dinah  and  Glasgow  and 
Mingo — also  four  cows  and  calves^  two  barren  cows  and 


SUPREME  COXJRT  OP  NORTH  CAROLINA.  301 

foar  breeding  80\irs,  and  ten  year  old^  hogs  and  ten  head  of  Jone,id44 
sheep,  and  also  the  nse  Dtall  my  kitchen  and  household     ji~^ 
farnitnre,  that  is  not  in  this  my  last  will  otherwise  ordered       ▼ 
and  during  her  life  or  widowhood."    In  a  subsequent  clause,    ^^^^^^' 
alter  some  legacies  to  his  son  Willaim  Willis  Boddie,  and  to 
his  daughters,  is  the  following  residuary  disposition;  <*a)l  my 
Degrees  that  is  not  given  away  by  this  my  last  will  shall  be 
equally  divided  between  William  Willis  Boddie,  Elizabeth 
and  Martha  Ann  Boddie — and  also  all  my  horses, cattle,  sheep 
and  hogs  for  to  be  equally  divided  among  them."  It  is  admit- 
ted that  William  Willis  Boddie  qualified  as  executor  of  his 
father's  will  and  assented  to  the  legacies  contained  in  the  will 
— tbnt  the  defendants  are  in  possession  of  the  negroes  who 
were  bequeathed  to  Mrs.  Boddie,  the  widow,  during  her  life 
or  widowhood,  claiming  them,  under  the  said  residuary 
clause,  in  their  own  right,  and  as  representing  W.  W.  Bod- 
die who  is  dead — and  that  the  plaintiffs  are  other  children 
and  distributees  of  the  said   William  Boddie  the  testator. 
It  is  further  admitted  that  the  testator  died  possessed  of  o- 
ther  negroes  than  those  left  for  life  to  Mrs.  Boddie,    The 
plaintiffs  contend  ,  that  the  negroes,  in  which  a  life  estate 
was  given  to  the  widow,  and  their  increase  did  not  pass  un- 
der the  residuary  clause,  but  as  to  them,  the  testator  died 
intestate — and  they  are  entitled,  as  in  a  case  of  intestacy,  to 
their  distributive  share  of  them.     The  defendants  allege, 
that,  by  the  terms  of  the  residuary  clause,  those  negroes  are 
embraced  in  it  and  passed  to  the  residuary  legatees,  and  that 
the  plaintiffs  are  entitled  tone  portion  thereof.     It  is  admit- 
ted that  Mrs.  Boddie  has  recently  died. 

Saunders  for  the  plaintiflb. 

B.  F.  Moore  for  the  defendants. 

Nash,  J.  We  are  of  opinion  that  the  negroes^  bequeathed 
to  Mrs.  Boddie  for  life,  passed,  under  the  residuary  clause,  to 
the  persons  therein  named,  to  wit,  William  Willis  Boddie 
and  Elizabeth  and  Martha  Ann  Boddie,  and  constituted  in 
theoQ  a  vested  remainder,  to  be  enjoyed  after  the  death  of  the 

Y 
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Jane,  1844  widow*     It  is  a  principle  of  law,  that  a  testator  is  to  be  pre- 
j^^^~  sumed  to  intend  not  to  die  intestate,  as  to  any  portion  of  his 
▼       estate;  and,  therefore,  it  is  always  held,  that  a  residuary  clause 
"^'    passes  whatever  is  not  otherwise  disposed  of,  unless  particu- 
larly  restrained.     Indeed,  the  very  end  and  object  o(a  resid- 
uary clause  appear  to  be,  to  gather  up  the  fragments  of  an 
estate  after  other  portions  of  it  have  been  particularly  dispo- 
sed of.    It  is,  therefere,  a  rule  well  established  in  the  English 
Courts,  as  in  ours,  that,  as  to  personal  estate,  a  residuary 
clause  carries  not  only  every  thing  not  disposed  of,  but  eve- 
ry thing  that  turns  out  not  to  be  disposed  of.      1st  Ves.  Jr. 
109,  110;  15th  do.  509  ;  4  Hawks  215.      It  is  not  so  much 
the  intention  of  the  party,  though  that  intention  clearly  ex- 
pressed will  govern,  as  the  presiunption  of  law  in  favor  of 
the  residuary  legatee,  to  avoid  an  intestacy.    When,  therefore, 
a  particular  legacy  lapses,  it  falls  into  the  residuum  for  the 
benefit  of  the  residuary  legatee — he  being  preferred  to  the 
next  of  kin.    In  the  case  of  Speight  and  Gailin,  2  Dev.  Eq. 
Rep.  p.  5,  the  devise  to  Mrs.  Speight,  the  widow,  was  of  a 
tract  of  land  and  five  negroes  during  her  life.      There  was 
then  a  devise  of  all  the  remainder  of  his  estate  of  every  de- 
scription, to  be  sold  and  divided  between  his  two  sons.  There 
was  no  mention  otherwise,  in  the  will,  of  the  negroes  devis- 
ed for  life  to  the  widow.    The  court  decided  they  passed  un- 
der the  residuary  clause.       It  is  difficult  to  distinguish  that 
case  from  the  present.    The  negroes  passed  to  the  residuary 
fund,  because  ihe  language  was  sufficient  to  embrace  them, 
and  because  it  was  evident  the  testator  did  not  intend  to  die 
intestate.     Here  the  words  in  the  residuary  clause  are  suffi- 
ciently comprehensive  to  embrace  the  negroes  given  to  the 
widow  for  life;  "  all  my  negroes  that  are  not  given  away  by 
this  my  last  will,"  &c.     The  language  used  by  the  testator, 
in  the  bequest  to  the  wife,  may  assist  us  in  ascertaining  his 
intention,  if  it  is  necessary  to  resort  to  his  intention  to  ex- 
poimd  the  clause  under  consideration.      "  I  give  the  use  and 
labor  of  my  negro  Isaac,"  &c.      It  is  fair  to  suppose  he  used 
those  terms  in  their  common  and  ordinary  acceptation ;  for 
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in  the  residuary  clause  he  varies  the  expression  so  as  to  give  Jan«i  ^844 
the  negroes  themselves,  and  Dot  merely  the  use.      But,  if  he    j   ^ 
had  given  them  in  so  many  words  to  his  wife  for  life,  with-       ▼ 
out  more,  an  interest  remained  in  him  undisposed  of — the      *"^* 
remainder — and  the  language  used  is  sufficient  to  embrace  it; 
for,  according  to  the  case  of  Taylor,  Eafr,  v  Lucas  and 
othersj  4  Haw.  216,  the  residuary  clause  will,  by  construc- 
tion of  law,  carry  not  only  every  thing  not  diposed  of,  but 
every  thing  that  in  the  event  turns  out  not  to  be  disposed  of. 
The  testator,  then,  in  this  case,  not  only  had  negroes  not  ex- 
pressly given  away  by  the  will,  by  any  devise  going  before 
the  residuary  clause,  but  it  turned  out  that  he  had  others  of 
which  he  had  not  disposed.       The  law  then,  beside  the  in- 
tent of  the  testator,  places  them  in  the  residuary  clause,  and) 
upon  the  death  of  the  widow,  Mrs.  Boddie,  they  go,  togeth- 
er with  their  increase,  to  the  residuary  legatees,  the  defend- 
ants in  this  case.    The  bill  must  be  dismissed. 

Per  Curiam.  Bill  dismissed. 


«04  EQUITY  CASES  IN  THE 


WILLIAM  SMITH  AND  WIFE  &  OTHERS   v$.  WILSON  McCRA- 

RY  &;  AL. 

A  tastaUnr,  who  wai  wiied  in  &e  in  hi*  own  right  of  two  thirds  of  a  tnct»  and 

June,  1844     aeiasod  of  the  other  third  in  right  of  his  wife  during  the  eoverture,  and  also 

■■      poflsesaed  of  personal  property,  devised  as  follows :  *'  I  give  and  bequeath 

*  to  my  wife  during  her  natural  life  the  whole  of  my  landed  and  personal 
property.  And  afler  the  death  of  my  wife  the  whole  of  the  lands  and  per- 
aonal  property  (exoepi  the  stare  Oosar)  to  be  sold,  and  the  money  arising 
from  the  sale  to  be  equally  divided  between  my  sons  and  daughters."  Jkld 
that  the  testator  did  not  intend  to  include  in  his  devise  the  lands  he  held  in 
right  of  his  wife. 

^'hen  land  is  directed  by  a  will  to  be  sold,  after  the  death  of  one  to  whom  it 
is  devised  for  life,  and  the  money  arising  from  the  sale  to  be  divided  among 
certain  ulterior  devisees,  Equity  treats  the  land  as  personalty,  and,  if  one  of 
those  devisees  should  die  before  the  expiration  of  the  life  estate,  his  or  her 
share  of  such  proceeds,  being  a  vested  interest;,  would  go  to  his  personal  rep- 
resentative, and  be  disposed  of  as  personal  property. 

When  a  will  does  not  direct,  in  express  terms,  by  whom  a  sale  of  lands,  di« 
rected  to  be  sold,  is  to  be  made,  it  is  in  the  power,  and  it  is  the  duty  of  the 
executors,  who  qualify,  or  the  survivor  of  them,  or  of  the  administrator  with 
the  will  annexed,  to  mal^e  such  sale. 

The  case  of  Foster  v  Craig^  3  Dev.  &  Bat*  Kq.  809,  dted  and  appvoved* 

This  cause  was  set  for  hearing  at  the  Spring  Term,  1844, 
of  Davidson  Court  of  Equity,  upon  the  bill  and  answer,  and 
transmitted  by  consent  to  the  Supreme  Court. 

The  bill  was  filed  for  thtj  purpose  of  obtaining  the  con- 
struction of  the  court  upon  certain  parts  of  the  will  of  Hen- 
ry McGuire.  The  bill  set  forth  that  the  said  Henry  McGuire 
died  in  the  year  1834,  having  previously  duly  made  his  will 
with  the  proper  solemnities  to  pass  lands — and  that  the  said 
will  had  been  duly  admitted  to  probate,  and  the  executors 
therein  named,  to  wit,  the  widow,  Margaret,  and  James  Mc- 
Guire, the  son  of  the  testator,  qualified  as  such  ;  that  in  and 
by  the  said  will,  the  said  Henry  devised  and  bequeathed  as 
follows,  to  wit,  "  I  give  and  bequeath  unto  my  beloved  wife, 
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Margaret  McGiiire^  during  her  natural  lifetime  and  during  Ja»e,  1844 
her  widowhood,  the  whole  of  my  landed  estat?,  all  my "  ^j^^y^ 
horses,  cattle  &c.  (mentioning  particularly  his  perishable  pro*  ▼ 
perty.)  I  further  give  to  my  wife  during  her  widowhood  ^  ^^^' 
five  negroes,  named  &c.,  and  should  she  marry,  in  that  case 
my  will  is,  that  my  executors  hereinafter  named  give  unto 
her  her  distributive  share,  agreeably  to  act  of  Assembly, 
And  after  the  marriage  or  death  of  my  wife,  my  will  is,  that 
the  whole  of  the  lands  and  negroes,  except  Ccesar,  which  I 
have  devised  to  my  son  Addison,  with  the  whole  of  the  oth-> 
cr  property  be  sold,  and  the  money  arising  from  the  sale 
thereof  be  equally  divided  among  my  sons  and  daughters.'^ 
The  bill  further  set  forth  that  Margaret,  the  wife,  survived 
her  said  husband,  and  occupied  and  possessed  by  the  assent 
of  the  executors  all  the  property  devised  and  bequeathed  to 
her  during  her  liie,  until  she  died  in  1843,  having  never  con- 
tracted a  sec(md  marriage — ^that  the  testator  lefl  surviving 
him  the  following  children,  to  wit,  Margaret,  who  afterward3 
intermaried  with  the  defendant  Casper  Smith,  Elizabeth,  who 
intermarried  with  the  defendant  Wilson  McCrary,  Susan,  the 
wife  of  the  plaintiff  David  Yarborough,  Nancy,  the  wife  of 
the  plaintiff  William  Smith,  Sarah  MeGuire,  Emily  McGiiire, 
James  McGuire,  William  McGuire  and  Addison  McGuirc ; 
that  the  femes  covert  here  mentioned  were  married  before 
the  death  of  the  widow,  Margaret  McGuire ;  that  previous  to 
the  death  of  the  said  Margaret,  James  McGuire  died  intei^- 
tate,  leaving  the  plaintiff  Hamilton  his  only  child  at  law,  and 
leaving  a  widow  who  is  since  dead,  and  whose  only  heir  at 
law  and  distributee  is  the  said  Hamilton ;  that  also,  previous 
to  the  death  of  the  said  xVIargaret,  the  widow,  Margaret,  the 
wife  of  the  defendant  Casper  Smith,  died,  leaving  issue  an 
infant  child,  which  infant  also  died  during  the  tenancy  for 
life,  without  brother  or  sister ;  that  since  the  death  of  the 
said  tenant  for  life,  William  McGuire  died  intestate,  leaving 
the  plaintiffs,  Margaret,  Grecian,  Milos  and  Gerusha  his  only 
children  and  heirs  at  law,  and  leaving  the  plaintiff  Fanny, 
his  widow ;  that  EU^abetli,  the  wife  of  the  defendant  Mc* 
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June  1841  Crary,  died  since  the  death  of  the  tenant  for  life,  having  nev- 
g^^jjj^     cr  had  issue ;  ihat  the  said  deceased  persons  departed  this 
V        life  in  point  of  time  as  follows :  1st.   Margaret,  wife  of  the 
'"^     defendant  Smith ;  2d.  her  infant  child ;  3d.  James  McGuire 
and  his  widow ;   4thly.  Margaret,  the  widow  of  the  testator 
Henry;  5thly.  William  McGuire ;  6thly.  Elizabeth,  the  wife 
of  the  defendant  McCrary.    The  bill  further  stated,  that  one- 
third  of  the  only  tract  of  land,  which  was  possessed  and  oc- 
cupied by  the  testator  at  the  time  of  his  death,  belonged  in 
fee  to  his  wife,  tlie  said  Msu-garet,  the  other  two-thirds  be- 
longing in  fee  to  the  testator  himself.    The  bill  was  filed  by 
the  surviving  children  of  the  testator,  and  by  the  heirs  of 
such  of  the  children  as  had  died,  against  Wilson  McCrary, 
the  administrator,  with  the  will  annexed,  of  the  testator  Hen- 
ry McGuire,  the  said  Wilson,  as  administrator  of  his  wife 
Elizabeth,  and  Casper  Smith  as  administrator  of  his  wife 
Margaret.    The  bill  prayed  the  court  for  their  opinion  upon 
the  following  points :  1st.  Did  the  third  part  of  the  land,  be- 
longing to  the  widow  in  fee,  and  which  the  testator  held  as 
tenant  by  the  curtesy,  pass  under  the  devise  of  the  whole  of 
his  landed  estate  ?    2dly.  Did  the  testator  intend  to  convert 
his  land  into  personalty  "  out  and  out,''  so  as  to  break  the 
descent,  or  have  the  heirs  an  election  totake  the  land  itself, 
and  if  sold,  shall  the  proceeds  go  to  the  heirs  or  next  of  kin? 
3d.  What  interests  have  the  defendants  Smith  and  McCrary 
in  the  real  and  personal  estate  devised  1    4th.  What  interest 
has  the  plaintiff  Fanny  in  the  real  and  personal  estate,  as  the 
widow  of  William  McGuire?    5th.  Who  are  entitled  to  the 
share  of  the  said  estate  owned  by  the  late  Elizabeth,  wife  of 
the  defendant  McCrary  ?    The  bill  then  prayed  for  a  sale  of 
the  said  land,  as  a  partition  could  not,  without  injury  to  the 
heirs,  be  made  by  metes  and  bounds. 

The  defendants  Smith  and  McCrary  admitted  the  facts 
stated  in  the  plaintiffs'  bill,  and  claimed  that  the  land  direct- 
ed by  the  will  to  be  sold  was  thereby  converted  into  person- 
alty in  the  view  of  a  Court  of  Equity,  and  that  they  were 
entitled  as  administrators  to  the  shares  bequeathed  to  their 
late  wives  respectively. 


SUPREME  COURT  OF  NORTH  CAROLINA.  207 

Cltmmons  for  the  plaintiffs.  J»ne  18^4 

CaULwM  for  the  defendants.  Smith 

V 

Daniel,  J.  We  are  of  opinion  that  the  testator,  by  ma-  ^^^"^'^ 
king  use  of  the  words,  "  my  landed  eslate,^^  in  the  above 
clause  of  his  will,  did  not  intend  to  include  his  wife's  landed 
estate  in  the  said  tract  of  land  ;  no  fair  inteq)retation  can 
give  tlie  words  so  extreme  a  meaning ;  as  he  must  have 
known,  that  the  interest  which  he  then  held  in  her  land 
would  determine  on  his  death.  Secondli/i  the  remainder  in 
the  testator's  land  and  personal  estate  is,  by  the  will,  directed 
to  be  sold,  and  ihe  money  to  be  raised  from  this  mixed  fund 
is  directed  to  be  divided  among  his  sons  and  daughters.  A 
Court  of  Equity  considers  real  eslate  or  personal,  as  that 
species  of  property  into  which  it  is  directed  to  be  converted. 
Nothing  is  better  established  in  Equity  than  this  principle, 
that  money  directed  to  be  employed  in  the  purchase  of  land, 
or  land  directed  to  be  sold  and  turned  into  money,  is  to  be 
considered  as  that  species  of  property  into  which  they  are 
directed  to  be  converted ;  and  this,  in  whatever  manner  the 
diroction  was  given,  whether  by  will,  contract,  marriage  ar- 
ticles, settlement  or  otherwise.  The  owner  of  the  fund  may 
make  money  land,  or  land  money,  and  it  is  the  business  of 
a  Court  of  Equity  to  enforce  the  execution ;  Fletcher  v 
Ashburner,  1  Bro.  C.  C.  497;  Lechmere  v  Carlile,  3  P.  W. 
211 ;  Ashbij  v  Palmer^  1  Mer.  296.  In  this  case,  the  testa- 
tor has  directed  his  land  to  be  converted  into  money,  and 
mixed  with  the  money  arising  from  the  sales  of  the  personal 
estate,  for  the  purpose  of  division  among  liis  children,  on 
the  death  ef  their  mother ;  and  although  one  of  the  children 
(Margaret  the  wife  of  defendant  William  Smith)  did  die  dur- 
ing the  life  of  the  tenant  for  life^  still  the  purpose  exists,  for 
which  the  land  has  been  directed  to  be  converted,  to  wit,  the 
division  among  the  children  on  the  death  of  his  wife  the 
tenant  for  life.  That  share  (Mrs.  Smith's,)  of  the  mixed 
fund,  created,  or  to  be  created  by  the  sale,  must  go  to  her  ad- 
ministrator ;  for  equity  impressed  on  the  estate  in  remainder 
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June,  1844  in  the  land  the  character  of  personal  property,  which  was 

vested  in  the  legatees  (ihe  children)  from  the  death  of  the 

V       testator.    The  foregoing  principle  appears  to  be  now  well  es- 

McCraiy  tablished,  FleUher  v  Ashburner,  1  Bro.  C.  C.  497 ;  Smiih 
V  Claxton^  4  Madd.  Rep.  484.  If  the  purpose  of  the  con- 
version no  longer  existed,  the  property  would  remain  as  it 
was  in  the  hands  of  the  testator,  and  pass  according  to  its 
true  nature.  Smith  v  Claxion^  4  Madd.  484 ;  Leigh  and 
Dalzell  on  Conversion  72,  The  lands  which  belonged  to 
the  testator,  the  slaves  and  their  increase,  and  the  other  per- 
sonal property  directed  by  the  will  to  be  sold,  must  be  de- 
creed by  this  court,  to  be  sold  and  converted  into  money. 
The  said  fund  will  then  be  divided  into  nine  equal  parts  or 
shares ;  one  share  will  be  assigned  to  each  of  the  living  chil- 
dren ;  one  share  to  Casper  Smith,  (the  administrator  of  Mar- 
garet ;}  one  share  to  Wilson  McCrary,  (the  administrator  of 
his  late  wife  Elizabeth;)  one  share  to  the  administrator  of  Wm. 
McGuire,  dec'd;  and  one  share  to  the  administrator  of  James 
McGuire,  dec'd.  Thirdly,  the  complainants  are  the  heirs  at  law 
of  the  widow,  Margaret  McGuira,  the  elder;  and  they  state  in 
the  bill,  that  the  i  of  the  land,  mentioned  as  having  descended 
to  them  from  her,  cannot  be  divided  without  loss  and  injury ; 
they  pray,  that  it  (to  wit,  the  |)  may  be  decreed,  under  the 
the  act  of  Assembly,  to  be  sold,  and  the  money  divided  a- 
mong  them,  according  to  their  respective  rights.  We  are  of 
opinion  that  they  are  entitled  to  a  decree  to  have  the  one-third 
of  the  land  sold  as  prayed  for.  Fourthly:  it  is  asked  of  us 
what  interest  William  McGuire's  widow  (Fanny  McGuire) 
>  takes  in  the  land  descended  from  his  mother.  He  died  after 
his  mother,  and  he  was  therefore  seised  at  his  death  as  a  ten. 
ant  in  common  of  one-eighth  of  the  said  land,  which  descen- 
ded from  his  mother ;  out  of  this  one-eighth  part  his  widow 
Fanny  McGuire,  is  entitled  to  dower.  She  agrees  that  the 
said  land  may  be  sold,  and  that  her  dower  interest  may  be 
paid  to  her  in  money.  Fifthly:  that  the  executors  or  survi- 
vor could  sell  the  land,  intended  to  be  converted,  and  per- 
sonal estate  after  the  d^^ath  of  the  tenant  for  life,  and  to  form 
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a  mixed  fund  for  distribution  among  the  legatees,  is  establish-  Jan«.  1844 
ed  by  the  case  of  Foster  v  Craig,  2  Dev.  &  Bat.  Eq.  209;  "^j^i^ 
and  by  the  Revised  Statute,  ch.  46,  s.  34,  on  the  death  of  the      ™* 
executors  that  duly  devolves  on  the  administrator  with  the  ***^"^- 
will  annexed.    It  will  promote  the  convenience  of  the  par- 
tics,  and  probably  improve  the  price  of  the  whole  tract,  to 
appoint  Mr.  HeCrary  to  be  also  the  commissioner  to  sell  the 
undivided  share,  which  descended  from  Mrs.  Margaret  Mc- 
Gaire,  the  testator's  widow.      The  sale  may  thus  be  of  the 
whole  undivided  tract,  and  the  proceeds  of  the  sale  may  be 
divided  between  the  several  persons,  entitled  to  the  respec- 
tive estates,  according  to  their  rights  before  declared. 

Per  Curiam.  Decree  accordingly. 


WILLIAM  RAMSAY  &    AL.  vs.  ELIJAH  8.  BELL. 

In  a  bill  in  Equity  for  partition  of  lands,  the  plaintiiifl  must  set  forth  their 
own  title  and  also  that  of  the  defendants,  so  as  to  fchew  that  they  are  joint 
tenants  or  tenants  in  common  or  otherwise  have  an  undivided  interest  in 
the  landc. 

If  the  defendaot  in  hi^  answer  claim  the  whole  in  severalty,  the  Court  will 
not  decree  a  partition,  but  will  hold  up  the  biU  until  the  platnti&  have 
an  opportunity  of  establishing  at  law  the  title  they  assert. 

Bot  if  the  bill  denies  that  the  defendant  has  any  title,  but  only  says  that  if 
he  has  any  it  is  as  a  tenant  in  common,  and  admits  that  he  has  had  the 
sole  pooKBsion  of  the  whole  tract  for  many  years,  claiming  it  as  his  own,  the 
b:il  mart  be  dismissed.  The  Court  however  will  dismiss  it  without  pre- 
judice, to  enable  the  party  to  try,  if  he  chooses,  his  title  at  law,  and  then 
file  a  bill  for  partition. 

The  case  of  Garrett  v  White,  4  Ired.  131,  cited  and  approved. 

This  cause,  having  been  set  for  hearing  on  the  bill,answers 
and  proofs,  was  transmitted  by  consent  of  parties  from  the 
Court  of  Equity  of  Carteret  County,  at  Spring  Term  1844, 
to  the  Supreme  Court. 

The  bill  asks  partition  of  a  tract  of  land  lying  in  the  coun- 

Z 
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June,  1844  {y  of  Carteret.    It  alleges  that  Andrew   Wilson  senr.  for- 
"^^^^     nierly  of  that  county,  died  many  years  since  intestate,  seised 
▼        and  possessed  of  the  tract  of  land  in  dispute,  without  leaving 
^^'^     any  widow,  and  that  the   female  plaintiffs  are  his  heirs  at 
law,  and  entitled  with  the  other  plaintiffs,  their  husbands,  to 
the  said  tract  of  land:    That  among  the  children  of  said 
Andrew  Wilson  senr.  who  survived  him,  was  his  son  An- 
drew Wilson  junr.  and,  that  they  have  been  informed,  but 
have  no  knowledge  of  the  fact,  that  the  share  or  interest  of 
the  said  Andrew  Wilson  junr.  had  been  sold  by  the  Sheriff 
of  Carteret  under  an  execution  issued  against  him  and  that 
he,  the  defendant,  had  purchased  it.    The  bill  does  not  ad- 
mit any  such  sale  ever  did  take  place,  but  alleges,  if  it  did, 
that  the  said   Andrew    Wilson  repaid   to  the  defendant  the 
money  paid  by  him,  or  that   he,  the  defendant,  had  property 
or  funds  of  the  said  Wilson  in  his  hands  which  he  applied 
in  that  way.    It  states,  that  the  defendant  took  possession  of 
the  whole  tract  under  his  said  alleged  purchase,  and  has 
remained  in  possession  claiming  the  whole  land  as  his  own 
ever  since.     The  bill  further  alleges  that,  at  the  time  the 
defendant  made  liis  purchase,  the  female  plaintiffs,  the  heirs 
at  law  of  Andrew  Wilson  senr.  and  junr.  were  married  to 
the  other  plaintiffs  and  were  each  under  the  age  of  twenty 
one  years — and  that  they  are  still  covert  of  their  husbands. 
It  then  alleges,  if  the  defendant,  by  his  purchase  of  the 
interest  of  Andrew  Wilson  junr.,  acquired  any  interest  in  the 
said  lands,  which  they  do  not  admit,  that  they  are  tenants, 
in  common  with  him  and  entitled  to  partition  and  to  an  ac- 
count of  rents  and  profits.     The  defendant  admits  by  his 
answer  the  seisin  of  Andrew  Wilson  senr.  but  denies  that 
he  died  seised — as  before  his  death  he  had  sold'and  conveyed 
the  whole  of  the  land  to  his  son  Andrew  Wilson  junior; 
avers  that  a  judgment,  was  obtained  against  the  said  An- 
drew junr.  in  his  life  time,  upon    which  an  execution  issued 
and  was* levied  on'the  land,  as  the  property  of  said  Andrew 
junr.  atid  it  was  sold  by  the  Sheriff  ofCarteret  County  at  pub- 
lic sale,  when  he  purchased  the  said  land  and  took  from  the 
Sheriff  a  conveyance  of  the  whole  tract,  which  deed  of  con- 
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▼eyance  was  immediately  proved  before  the  proper  authori- Jun«>  ^8^ 
ties,  and  duly  registered:    Thet  he  paid  his  own  money  for  «^ 
it,  and  that  no  part  was  paid  out  of  the  funds  of  the  said       v      v 
Andrew  Wilson  junior,  nor  did  the  said  Andrew  ever  repay     ®®*^ 
the  same  or  any  part  of  it.    The  defendant  further  avers 
that  the  sale  was  on  the21stof  June,  1826 — that  he  immedi- 
ately took  possession,  claiming  it  as  his  own,  and  has  so 
remained  in  the  adverse  possession  up  to  the  time  of  the 
filing  of  the  bill,  a  period  of  fifteen  years,  and  claims  the 
benefit  of  the  statute  made  (or  the  quieting  of  titles  to  land. 
The  answer  denies  that  the  female  plaintifis  were  under 
age  at  the  time  of  their  marriage,  but  avers  that  they  were 
then  each  of  them  over  the  age  of  twenty  one  years.    It  de- 
nies that  Andrew  Wilson  senr.  died  intestate,  but  avers  that 
he  made  a  last  will  and  testament  sufficient  to  convey  real 
estate,  and  that  by  the  said  will  the  plaintiffs  nor  any  one  of 
them  are  entitled  to  any  portion  of  the  lands  in  question. 

J.  W.  Bryan  ^  Iredell  for  the  plaintifis. 
J.  H.  Bryan  for  the  defendant. 

Nash,  J.  Upon  the  evidence  we  could  not  say  that  the 
defendant  has  established  the  fact  that  Andrew  Wilson  senr. 
ever  did  convey  the  land  to  his  son  Andrew  Wilson  in  fee, 
and  it  appears  that  the  feme  plaintiffs  were  married  when 
the  defendants  entered.  Yet  as  this  a  bill  tor  partition  we 
are  unable  to  sustain  it  on  other  grounds.  Judge  Stort, 
in  bis  commentaries  on  Equity  Jurisdiction,  2  vol.  p.  699, 
in  treating  on  partition,  says,  "another  head,  of  concurrent 
jurisdiction  is  that  of  partition  in  cases  of  real  estate  held  by 
joint  tenants,  tenants  in]  common  and  parceners."  And  our 
act,  passed  originally  in  the  year  1787,  Rev.  Stat.  ch.  85, 
enacts,  that  the  Judges  of  the  Superior  Courts  of  Law  and 
Equity  and  the  Justices  of  the  County  Courts  of  Pleas  and 
duarter  Sessions  are  required  and  empowered,  on  the  peti- 
tion of  one  or  m'^re  persons  claiming  the  real  estate  of  any 
intestate  or  otherwise  claiming  any  real  estate  as  tenants  in 
common  or  joint  tenants,  d&c,  to  decree  a  partition •_  It  is 
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Jane  1844  under  this  act  that  our  Courts  of  Equity  eKorcide  jurisdictioa 
RamM  on  this  subject*  To  entitle  a  party  to  the  aid  of  a  Court  of 
▼  Equity  in  making  partition,  be  must  state  his  own  title  and 
^^  the  title  of  the  defendant,  whereby  it  shall  appear  thai  they 
do  claim  to  hold  the  lands  in  one  of  the  characters  pointed 
out  in  the  act.  If  the  defendant  denies  the  legal  title  of  the 
plaintiff,  or  claitns  a  sale  and  adverse  possession,  a  Court  of 
Equity  cannot  proceed,  until  the  plaintifi  has  re-established 
the  unity  of  his  possession  with  the  defendant  as  a  tenant  in 
common.  This  can  be  done  only  in  a  Court  of  Law,  when 
the  title  of  the  plaintiff  is  a  legal  one;  for  the  questions 
of  title  and  possession  are  legal  questions.  When,  by 
the  trial  of  issues  directed  for  this  purpose,  or  of  an 
action  directed  to  be  brought,  the  plaintiff  has  by  the  ver- 
dict of  a  jury  established  his  legal  title  and  restored  the  uni- 
ty of  his  possession  with  the  defendant,  the  decree  in  equity 
will  follow  of  course.  In  such  cases,  that  is,  when  the  plain- 
tiff has  stated  a  case  in  his  bill  entitling  him  to  the  aid  of  the 
Court,  and  the  defendant  denies  his  title  and  possession,  the 
Court  will  not  dismiss  the  bill,  but  will  retain  it,  and  give 
the  plaintiff  proper  time  to  establish  his  title  and  recover  the 
possession  of  the  share  he  claims.  Wilkin  and  WiUcin,  I 
John.  C.  R.  111.  Phelps  and  Green,  3d  do.  282.  Gar- 
rett V  While,  4  Ired.  131.  The  Court  in  this  case  has  been 
urged  to  retain  this  bill  and  give  the  plaintiffs  time  to  estab- 
lish their  title  at  law.  This  we  cannot  do.  The  plaintiffs 
have  not  stated  such  a  case  as  in  our  opinion  will  authorise 
the  Court  to  do  so.  Ic  has  been  before  stated,  that,  in  a  bill 
for  partition,  the  plaintiff  must  not  only  state  bis  title  to  the 
share  in  the  land  sought  to  be  divided,  but  the  title  of  the 
defendant,  whereby  it  may  appear  that  they  are  tenants  in 
common,  and  have  a  unity  of  possession.  1st  Mod.  240. 
Carlwrighi  v  Puliney^  2d  Atk.  380.  In  this  case  the  plain- 
tiffs allege  their  title  to  the  land  in  question,  and  claim  tbo 
whole.  They  deny  that  the  defendant  has  any  title  ;  and  if 
Itis  purchase  of  the  interest  of  Andrew  Wilson,  junior,  was 
a  fair  one,  and  made  for  a  valuable  consideration,  then  they 
charge  they  are  tenants  in  common  with  him,  are  entitled  to 
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hare  the  land  divided,  and  their  shares  allotted  thetn.    And  Jane,  i844 
they  admit  that  the  delendant  is,  and  for  many  years  has  " 

beeo,  in  the  sole  possession  of  the  premises.  In  no  case  do 
they  give  the  defendant  a  joint  title  or  a  joint  possession,  bat 
make  a  case  for  the  action  of  a  Court  of  Law,  when  the  title 
is  exclusively  with  the  plaintiff  and  the  possession  with  the 
defendant,  and  are  calling  on  a  Court  of  Equity  to  try  an  ac- 
tion of  ejectment.  Let  them,  if  they  can,  establish  their  ti- 
tle at  law,  and  thereby  restore  the  unity  of  their  possession 
with  the  defendant,  and  equity  will  aid  them,  no  doubt,  in 
obtaining  partition  of  the  land,  according  to  their  several  in- 
terests. The  bill  must  be  dismissed,  without  prejudice  to  the 
plaintiffs'  right  to  file  another  bill.  The  plaintiffs  must  pay 
the  costs. 

Per  Curiam,  Bill  dismissed. 


JESSE  A.  CLEMENT  wn.  THOMAS  FOSTER  &  AL. 

A  eredilor  of  a  firm  ctnnot  file  a  bill  to  stop  the  basinea  and  tie  the  haods  of 
all  or  any  of  the  partnera  from  diapoaing  of  the  effects,  for  the  purpose  of 
tpplyiog  them,  even  to  satisfy  all  the  creditors  of  the  firm  equitably,  and 
much  leas  to  satisfy  his  own  debt  singly,  whether  his  claim  against  the  part- 
nership be  either  a  legal  or  an  equitable  demand. 

It  is  only  at  the  instance  of  one  partner  that  the  court  will  interfere  against  an- 
other partner,  who  is  appropriating  the  effects  to  his  own  nse(  because 
in  that  case  they  are  joint  owners  of  the  property,  and  he  has  no  right  to 
apply  it  to  bis  separate  use,  thereby  leafing  the  other  liable  to  the  partner* 
ship  debts  out  of  his  own  estate,  or,  at  all  eyents,  Oepriving  him  of  proper* 
ty  that  belongs  to  him. 

So,  if  a  creditor  of  one  of  the  partners  gets  a  judgment  against  him,  a  Court 
of  Equity  will  entertain  the  bill  of  the  ereditor  against  ail  the  partners  to 
pay  the  debt  or  to  have  the  partnership  account  taken,  and  payment  made 
out  of  the  surplus  belonging  to  the  debtor* 

This  cause,  aAer  having  been  set  for  hearings,  was  trans- 
mitted by  consent  from  the  Court  of  Eciuity  of  Davie  coun- 
ty, at  Spring  Term,  1844. 
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Jme,  1844     The  facts,  as  the7  appear  upon  the  pleadings,  are  as  fol- 

V  The  plaintiff  and  the  defendants   Thomas  Foster  and 

Foster.  Afiufield  entered  into  copartnership,  as  traders  in  merchaii- 
diaein  the  year  1S37,  and  continued  the  business  until  A- 
pril,  1839.  They  then  sold  the  stock  of  {roods  to  a  new- 
firm,  composed  of  the  defendants  Poster  and  Gilbert;and  they 
executed  bonds  for  the  price  payable  to  the  former  firm,  name- 
ly, Clement,  Armfield,  and  Foster;  of  which  one  for  the  sum 
of  $1935  63^,  to  fall  due  September  25, 1840,  afterwards  fell 
fo  the  plaintiff,  Clement,  in  the  seulement  and  div'ision  of 
the  effects  of  Clement,  Armfie;d  and  Foster  amongst  the 
three  partie;?.  The  settlement  took  place  October  25,  1S39, 
and  included  all  the  copartnership  transactions,  except  a  de- 
mand against  one  Roberts,  who  had  been]empIoyed  by  the 
firm  as  a  pedlar  of  goods  on  their  account  and  had  not 
made  a  settlement.  All  the  time,  however,  a  number  of 
debts  were  owing  by  the  firm;  which,  in  the  settlement,  Cle- 
ment and  Armfield  covenanted  with  Foster  to  pay,  and 
partnership  funds  were  kept  by  them  for  that  purpose. 

In  December  1S40,  the  plaintiff  commenced  this  ^uit;  and 
by  an  original,  amended,  and  supplemental  bills  against 
Foster,  Gilbert,  Armfield, C.  Harbin,  James  F.  Martin,  Rad- 
ford Foster,  H.  R.  Austin,  it  is  charged,  that  Gilbert  has 
left  this  State  and  gone  to  Alabama  to  reside,  and  that 
the  books,  papers  and  eflects  of  Foster  and  Gilbert  were  in 
the  hands  and  disposition  of  the  other  partner,  Foster,  and 
that  he,  Foster,  had  become  insolvent  and  unable  to  pay  his 
debts,  and,  for  the  purpose  of  doing  so,  had  applied  large 
sums  and  assigned  debts  belonging  to  the  firm  of  Foster  and 
Gilbert  in  discharore  of  his  own  debts,  and  that,  in  fact,  he 
bad  assigned  to  Austin  as  a  trustee,  by  a  deed  of  trust,  all  his 
own  estate  and  all  the'partnership  effects  in  trust  to  secure 
certain  debts  which  Foster,  and  Gilbert,  and  he,  Foster,  ow- 
ed to  the  other  defendants,  Harbin,  Martin  and  Radford 
Foster  or  to  indemnify  them  against  responsibilities  for 
the  firm,  and  for  Thomas  Foster  himself,  not  at  all  providing 
for  the  debt  to  the  plaintiff,  on  which  the  plaintiff  cannot 


Foster* 
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proceed  at  law  by  reosan,  that  by  mistake  th  e  bond  was  so  i«ne  isu 
drawn  as  to  make  Thomas  Foster,  upon  the  face'of  it,  both  qi^^^ 
an  obligor  and  obligee.  The  bills  likewise  charge,  that  Fos-  _  v 
ter  received  from  the  pedlar,  Roberts,  several  payments  on 
his  account  to  the  firm,  which  went  to  the  use  of  Foster  and 
Gilbert.  The  prayer  is,  that  the  plaintiff  may  have  a  de- 
cree for  bis  debt  against  Foster  and  Gilbert,  and  that  it  may 
be  declared  to  be  entitled  to  satisfaction  out  of  the  effects  ot 
Foster  and  Gilbert  in  preference  to  those  creditors  for  whose 
benefit  the  assignment  to  Ausiin  was  made,  and  that  Thomas 
Foster  and  Gilbert  may  be  restrained  from  applying  any  of 
the  efTects  of  the  firm  to  the  payment  of  their  several  pri- 
vate debts  or  to  their  own  uses,  until  payment  thereout  of 
the  plaintiff's  demand* 

Upon  the  bills  the  plaintiff  obtained  an  order  of  sequestra- 
tion of  all  the  effects  of  Foster  and  Gilbert,  Mid  had  a  receiver 
appointed,  who  has  gone  on  to  collect  debts  due  to  the 
firm. 

Gilbert  has  not  answered,  and  the  bill  has  been  taken  pro 
eonfesso  against  him.  Armfield  takes  no  part  in  the  contro- 
versy, but  submits  to  any  decree. 

Thomas  Foster  answered,  that  Clement  and  Armfield  de- 
ceived him  in  their  settlement,  and  did  not  give  him  his  due 
share  of  the  effects;  also  that  they  did  not  pay  the  debts  of 
the  firm  of  Clement,  Armfield  and  Foster,  as  they  jointly 
covenanted  with  him  to  do,  but  that  he  was  sued  therefor 
and  compelled  to  pay  larger  sums  thereon  than  is  now  due 
to  the  plaintiff  on  the  demand  now  claimed  by  him;  and  he 
insists  thereon,  that  he  is  entitled  to  call  on  the  plaintiff  to 
surrender  to  him  his  claim,  that  he  may  have  the  benefit  of 
it,  as  having  been  paid  by  him,  in  the  account  of  Foster  and 
Gilbert  upon  a  settlement  between  him  and  Gilbert.  He 
and  the  other  defendants  admit  the  assignment  to  Austin  in 
trust ;  and  they  state  that  the  debts  of  Foster  and  Gilbert 
therein  secured  are  just  debts,  and  also  that  the  debts  of  Fos- 
ter himself  therein  secured  are  just  debts  and  not  more  in  a- 
monnt  than  the  sum  he  is  in  advance  for  the  firm  by  pay- 
ments on  their  account  out  of  his  own  separate  estate  ;  and 
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Jane  1844  therefore,  they  insist  that  the  plaintiff  is  not  entitled  to  anjr 

~       "  preference  in  having  his  debt  paid  before  those.    These  do- 

T       fendants  further  insist,  that  the  plaintiff  has  no  lien  at  law 

Fortw.  Qf  in  equity  on  the  effects  of  the  firm  of  Foster  and  Gilbert, 

or  any  right  to  control  the  partners  in  the  disposition  thereof 

in  the  payment  of  other  creditors  of  the  firm  or  their  owa 

creditors. 

Hoke  and  Caldwell  for  the  plaintiff. 
Boyden  for.the  defendants. 

RuFFiN,  C.  J.  As  to  the  right  which  the  defendantsset 
up  upon  the  score  of  the  state  of  the  accounts  between  Fos- 
ter and  Clements  and  Armfield,  by  reason  of  the  payment  of 
debts  by  Foster,  which  the  two  latter  took  on  themselves; 
that  is  a  proper  matter  for  an  enquiry  upon  the  reference  to 
ascertain  the  sum  due  to  the  plaintiff  on  the  foot  of  the 
bond  allotted  to  him  in  the  division  of  the  effects  of  ClemeDfi 
Armfield  and  Foster.  For  as  Foster  was  obligor  and 
obligee  therein,  the  debt  is  an  equitable  one  ODly» 
for  which  the  plaintiff  can  have  no  relief  but  in  this  Ckxirt. 
If  therefore  he  should  be  indebted  to  Foster,  it  will  form  ^* 
fair  deduction  from  Foster's  liability  to  him. 

But  the  principal  question  in  the  cause  is,  whether  thr 
plaintiff  has  a  right  in  this  Court  to  have  the  management  of 
the  partnership  effects  taken  out  of  the  hands  of  the  partners 
themselves,  Foster  and  Gilbert,  or  their  assignees,  and  the 
effects  applied  to  the  payment  of  the  plaintiff's  debt,  npoa' 
the  ground  that  the  partners  are  not  able  to  pay  their  debts, 
and  that  they  are,  or  one  of  them  is,  appropriating  those  ef- 
fects to  their,  or  his  separate  uses.  We  own  that  we  know 
of  no  such  equity  in  a  general  creditor  of  a  partnership.  At 
the  instance  of  one  partner  the  Court  will  in  such  a  case  in- 
terfere against  the  other  partner,  because  they  are  joint  own- 
ers of  the  property,  and  one  has  no  right  to  apply  it  to  hia 
separate  use;  thereby  leaving  the  other  liable  to  the  partner- 
ship debts  out  of  his  own  estate,  or,  at  all  events,  depriving 
him  of  property  that  belongs  to  him.  So,  if  a  creditor  of  one 
of  the  partners  gets  a  judgment  against  him,  the  Court  of 
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Equity  will  entertain  the  bill  of  the  credilor  against  all  the  J"n«.  1^44 
parluers  to  pay  the  debt  or  to  have  the  partnership  accounts  clement 
taken  and  payment  made  out  of  the  surplus  belonging  to  his  ▼ 
debtor.  That  is  done  on  the  ground  of  the  difficulty  on  the 
creditor  and  the  ruin  to  the  business,  by  proceeding  to  sell 
under  execution  an  aliquot  part  of  the  joint  effects.  Indeed, 
the  interest  of  the  debtor  in  the  partnership  effects  is  only 
in  the  surplus  after  a  settlement  of  all  the  joint  debts,  and 
also  a  settlement  between  the  partners  themselves.  But 
there  seems  to  be  no  principle,  on  which  a  creditor  of  a  firm 
can  file  a  bill  to  stop  the  business,  and  tie  the  hands  of  all 
or  any  of  the  partners,  or  one  of  them,  from  disposing  of  the 
effects,  for  the  purpose  of  applying  them,  even  to  satisfy  all 
the  creditors  of  the  firm  equitably,  and  much  les^  singly  to 
his  own  debt  by  note,  bond,  or  account.  Such  a  jurisdiction 
as  the  former  is  exercised  in  cases  of  bankruptcies  under 
statutes  giving  the  power  to  take  and  assign  all  the  effects  of 
a  bankrupt  partnership  or  individual,  for  the  benefit  of  all 
creditors.  If  the  Court  of  Equity  had  an  original  jurisdic- 
tion of  the  kind,  there  would  have  been  but  little  necessity 
for  a  bankrupt  act.  Without  such  an  act,  a  creditor  of  the 
firm  must  take  his  remedy  by  judgment  at  law*  against  the 
partners  personally,  and  proceed,  as  upon  any  other  joint 
judgment,  against  persons  who  are  not  partners.  The  nature 
of  the  debt  to  the  present  plaintiff  does  not  Vary  the  case 
upon  tliis  point.  As  he  cannot  recover  at  law,  he  is  entitled 
to  a  decree  here  for  so  much  money ;  bat  it  is  only  a  general 
decree  that  the  debtors  personally  shall  pay  him  the  money. 
The  debt  does  not  especially  attach  itself  to  the  partnership  ef- 
fects, more  than  to  any  other  owned  by  the  debtors  or  either 
of  them.  If  the  relief  which  the  plaintiff  asks  could  be 
granted,  there  is  no  insolvent  partnership,  whose  concerns 
would  not  be  brought  to  a  close  under  an  administration  in 
the  Court  of  Equity.  We  cannot  suppose  that  one  of  these 
partners  is  acting  in  opposition  to  the  will  or  interests  of 
the  other ;  since  no  complaint  is  made  by  the  one  against  the 

A3 
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Jone,  1844  other.  To  stop  his  collection  and  disposition  of  (he  effects, 
^^^  is  the  privilege  of  the  other  partners,  and  cannot  be  claimed 
▼  by  the  plaintiff.  Indeed  the  bill  takes  the  effects  alike  from 
^^*'*®''  both,  upon  no  allegation  but  that  of  the  plaintiff's  having 
the  rights  of  a  general  creditor.  The  firm  has  a  right  of  pre- 
ferring other  creditors  of  the  firm  before  the  plaintiff,  upon 
the  general  principle  pervading  the  law,  except  in  cases,  not 
of  insolvency,  but  of  bankruptcy.  So,  if  the  partners  so 
agree  between  themselves,  they  may  apply,  each  his  own 
share  of  the  joint  effects,  to  his  separate  debts ;  for,  as  res- 
pects them  severally,  the  separate  debts  of  each  are  as  much 
his  debts  as  the  joint  debts  are,  and  nothing  but  the  duty  of 
one  partner  to  another  prevents  either  from  paying  his  sepa- 
rate debt  out  of  that  portion  of  his  property,  as  soon  as  out 
of  acy  other  portion  of  his  property,  or  as  soon  as  a  joint 
debt.  If  the  creditor  of  the  firm  were  confined  to  his  reme- 
dy against  the  effects  of  the  firm,  there  would  be  more  con- 
sistency in  the  present  attempt.  But  the  plaintiff  is  not  so 
restrained,  but  may  raise  his  debt  out  of  the  separate  proper- 
ty of  the  partners  to  the  hindrance  of  their  separate  creditors 
and  may  take  their  persons. 

It  follows,  that  the  orders  for  a  sequestration  and  a  receiv- 
er must  be  discharged^  and  the  receiver  directed  to  settle  his 
accounts  before  the  Master,  and  pay  over  to  the  defendants, 
as  entitled,  the  moneys  in  his  hands,  and  deUver  up  the  books 
of  accounts,  and  other  evidences  of  debts  and  property,  to 
the  defendants  Foster  and  Gilbert,  or  their  assignees  respec- 
tively. And  the  plaintiff  must  pay  all  the  costs  that  have 
been  incurred  under  those  orders. 

The  bill  must  be  dismissed  with  costs  as  to  all  the  defend- 
ants, except  Thomas  Foster  and  Gilbert  and  Armfield.  And 
it  must  be  referred  to  the  Master  to  take  an  account  of  the 
siuns  received  by  the  plaintiff  or  Armfield,  or  by  Foster  and 
Gilbert,  or  eith^  of  them,  from  Roberts,  on  account  of  his 
dealings  with  or  for  the  firm  of  Clement,  Armfield  and  Fos- 
ter ;  and  also  to  take  an  account  of  what  may  be  due  to  the 
plaintiff  on  bis  demand  in  the  pleadings  mentioned,  and  of 
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any  {Hroper  deduction  therefrom  in  favor  of  the  defeadants,  Jme,  1M4 
or  any  or  either  of  them. 

Per  Curiam,  Decree  accordingly. 


WaUAM  &  HARRIS  8c  AL.  V8.  WILLIAM  T.  BELAMAR  &,  AL. 

Inteiols,  gained  by  one  person  by  the  fraud  of  another,  cannot  be  held  by 

them ;  otherwise  lirand  would  always  place  itself  beyond  the  reach  of  the 

Court, 
An  instraiMDt,  obtained  by  fnmd  or  iinpoailion  on  the  part  of  the  father  in 

behalf  of  his  infiint  children,  must  be  set  aside  in  Equity. 
When  a  bill  is  filed  by  a  father,  as  the  next  friend  of  his  children  still  infants, 

to  any  such  an  instrument  into  efifect,  the  Court  will  dismiss  the  bill  at  his 

o^n  costs. 

This  cause  was  transmitted  from  Cmven  Court  of  Equi- 
ty,  at  the  Spring  Term,  1844,  by  consent  of  parties,  to  the 
Supieme  Court. 

The  following  are  the  facts,  appearing  from  the  pleadings 
and  proofs: 

The  plaintiffs  are  the  four  infant  children  of  Gatsey  Har- 
ris, deceased,  and  sue  by  their  father,  Lovick  Harris,  as  their 
next  friend. 

The  bill  states,  that  some  time  after  the  marriage  of  Lov- 
ick  Harris  and  his  wife  Gatsey,  her  father,  Smith  Delamar, 
wishing  to  make  a  provision  for  his  daughter  and  her  hus- 
band, and  such  children  as  they  might  have,  made  a  deed  of 
gift  for  a  negro  woman  named  Bridget,  and  her  child  Sitty, 
vrheieby  he  gave  them  to  the  said  Gatsey,  daring  her  natu- 
ral life,  with  remainder  after  her  death  to  such  child  or  chil- 
diea  as  she  might  have  by  the  said  Lovick.  The  bill  states, 
that  the  deed  was  written  by  one  Carraway,  in  accordance 
with,  instructions  given  to  him  by  the  said  Smith,  who  vol- 
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jone,  1844  untarily  executed  the  same,  and  caused  it  to  be  attested  by 

"  Harris    ^^^  ^^"'  William  S.  Delamar,  and  then  delivered  it  to  Lovick 

V        Harris  for  the  benefit  of  his  wife  and  children ;  and  also  put 

*^'**''  the  skives  into  his  possession.    The  bill  then  charges,  that 

a  short  time  before  his  death,  (which  happened  in  1842,)  the 

father,  from  some  unknown  cause,  became  incensed  with  his 

eonin-law  and  daughter,  and  wished  to  retract  his  gift,  and, 

with  the  view  of  so  doing,  that  in  his  absence  he  went  to 

the  house  of  said  Lovick,  and  by  threats  and  force  extorted 

from  his  daughter  the  deed,  and  destroyed  it  before  it  was 

registered,  or  suppressed  it,  so  as  to  deprive  the  plaintiff  of 

the  benefit  thereof. 

Mrs.  Harris  then  died,  leaving  the  four  infant  plaiutiflS, 
her  children,  and  also  her  futher,  surviving  her.  The  ne- 
groes continued  in  the  possession  of  Lovick  Harris,  until  the 
death  of  both  Mrs.  Harris  and  her  father,  when  they  were 
taken  by  Stephen  Delamar,  as  the  executor  of  the  will  of 
his  father,  the  said  Smith. 

The  bill  is  filed  against  Stephen  Delamar,  and  William 
S.  Delamar,  who  were  appointed  by  their  father  his  execu- 
tors, but  of  whom  only  the  former  proved  the  will.  The 
prayer  is,  that  the  defendant  shall  surrender  the  slaves  and 
their  increase  to  the  plaintifis  and  execute  to  them  a  proper 
conveyance,  to  supply  the  place  of  that  destroyed  by  the 
testator. 

The  answers  admit,  that  it  was  the  intention  of  Smith 
Delamar  to  make  a  provision  for  his  daughter,  Gatsey,  and 
such  children  as  she  might  have,  by  a  gift  of  the  two  ne- 
groes mentioned.  The  defendants  state,  that  their  father,  in 
the  presence  of  one  of  them,  William  S.,  so  informed  his 
son-in-law,  Lovick  Harris,  and  directed  him,  in  the  year  1836, 
to  have  a  deed  prepared,  by  which  the  said  negroes  should 
be  limited  to  his  daughter  Gatsey  during  her  natural  life,  and 
after  her  death,  in  remainder  to  such  children  of  the  said 
Gatsey,  as  she  might  leave  surviving  her :  That  in  a  few 
days  the  said  Lovick  produced  to  the  father  a  deed  in  the 
hapd-writing  of  one  Carraway,  who  is  now  deceased,  aud 
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that  the  father  executed  it,  at  once,  without  reading  it,  and  Jan«*  1^44 
called  upon  his  son  William  S.,  to  subscribe  it  as  a  witness,  jj^^ 
which  he  did.  The  answers  further  state,  that  the  son  then  v 
read  the  deed,  but  to  himself,  and  not  aloud;  and  that  he  per-  *'***'"•'• 
ceiled,  that  the  limitation  over,  as  he  imderstood  it,  was  not 
to  all  the  children  of  his  sister,  who  might  survive  her,  but 
''  such  child  or  children  as  die  might  have  by  the  said  Lov- 
ick  Harris."  The  son  said  oothiug  of  this  to  the  father  at 
the  time,  and  the  latter  gave  the  deed  immediately  to  Harris, 
who  carried  it  away.  Wiihin  a  few  days  afteiwards,  how- 
ever, he  asked  his  father  if  he  did  not  intend  that  all  the 
children  his  sister  might  have,  either  by  her  present  or  any  sub- 
sequent marriage,  should  take  in  remainder  after  her  death, 
as  he,  the  son,  understood  him;  or  whether  he  intended  only 
to  include  her  children  by  Harris  ?  To  this  the  father  re- 
plied, that  he  meant  the  former,  and  so  expressly  had  told 
Harris ;  and  upon  the  son's  informing  him  of  the  contents  of 
the  deed  as  he  had  read  it,  the  father  expressed  great  dissat- 
isfaction, and  said,  that  it  was  not  as  he  had  directed  Harris 
to  have  it  done,  and  thought  it  was  done^  and  that  he  would 
get  that  back  and  have  one  written  according  to  his  wishes, 
so  as  to  include  all  the  children  of  his  daughter,  surviving 
her,  whether  by  Harris  or  any  otlier  husband.  The  answers 
then  state,  that  the  father  went  to  Harris'  house  and  return- 
ed in  a  sliort  time  with  a  paper  in  his  hand ;  and  they  deny 
that,  in  the  belief  of  the  defendants,  their  father  obtained  it 
from  Mrs.  Harris,  or  that  he  obtained  it  from  Lovick  Harris 
by  force  or  threats,  and  state  that  they  believe  that  it  was 
snnrendered  by  Harris,  because  it  had  been  improperly  drawn 
and  contrary  to  the  instructions  given  for  it.  Which  belief 
they  founded  on  the  character  and  general  conduct  of  their 
father,  his  purposes  at  the  time,  and  his  allowing  Harris  still 
to  have  the  use  of  the  negroes  during  the  life  of  the  father, 
and,  particularly,  on  the  disposition  of  the  negroes  in  their 
grand-father's  will,  executed  after  the  death  of  their  mother, 
in  favor  of  the  plaintiffs.  In  the  will,  Mr.  Delamar  gives 
Bridget  and  her  four  children  then  bom  to  the  present  plain- 
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June,  1844  tiffs,  and  directs  that  they  shall  be  hired  out  until  Joseph  N. 

"T  !  Harris,  the  youngest  child  of  his  daughter,  should  arrive  to 
V       21  years,  and  the  hires  applied  to  the  education  of  the  said 

DeluMT.  josepii  m}(j  }^i3  sister  Ann,  and  then  to  be  equally  divided 
between  the  four  children,  with  a  contingent  linutation,  that, 
if  either  of  the  children  should  die  before  the  division,  his 
or  her  part  shall  go  to  the  survivors. 

The  defendants  further  say,  that  no  complaint  was  ever 
made  by  the  mother  or  the  father  of  the  plaincifis,  that  they 
had  been  improperly  deprived  of  the  deed,  or  iuduced  to  give 
it  up;  for  they  well  knew,  that  it  was  the  father's  intention,  by 
another  deed  or  by  a  will,  to  make  the  provision  as  be  had  first 
intended  it.  And,  they  say,  he  did  so,  substantially  in  his 
will,  as  before  set  forth.  The  defendants  admit,  that  after 
the  death  of  the  testator  they  found  the  deed,  of  the  tenor 
set  forth  in  the  bill  and  before  admitted  in  the  answer, 
among  his  papers,  but  in  a  cancelled  state,  having  t!ie  name 
of  the  maker  and  witness  both  torn  off;  and  they  say,  that, 
having  then  no  knowledge  or  belief  that  any  claim  would 
be  set  up  to  the  negroes  unless  under  the  will,  they  took  no 
care  of  the  paper  in  question,  but  threw  it  away  or  lost  it 
as  mere  waste  paper. 

J.  W.  Bryan  i^  Iredell  for  the  plaintiffs. 
J*.  H.  Bryan  for  the  defendants. 

RuFFiN,  C.  J.  There  could  hardly  be  a  more  useless  lit- 
igation than  the  present,  since,  by  the  deed,  as  the  bill  would 
set  it  up,  and  by  the  will,  the  plaintifis  get  nearly  the  same 
thing:  the  only  difference  being,  that  the  profits  for  a  period 
are  devoted  Co  the  education  of  the  two  younger  of  them, 
and  then  the  negroes  and  their  increase  to  be  equally  divided 
between  those  then  living.  There  is  no  intimation,  Chat  there 
is  a  deficiency  of  other  assets  of  the  grand-father  to  answer 
his  debts.  It  seems,  therefore,  essentially,  to  be  the  bill  of 
the  father,  and  to  be  brought  for  the  mere  purpose  of  getting 
the  property  from  the  management  of  the  grand-lather's  ex- 
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ecntor  into  his  own  hands.     This  is  mentioned  rather  with  Jtt»«  ^844 
a  view  to  the  costs,  than  to  the  merits.    For  the  merits  de-    jj^^,^  " 
pend  on  different  considerations ;  and  upon  them  our  opinion        ▼ 
is  against  the  bill.  *"*^ 

There  is  no  evidence,  that  the  father  obtained  the  deed  by 
force,  fraud,  or  undue  influence.  Nor,  indeed,  do  the  plain^ 
tiffs  give  any  evidence,  that  the  deed  ever  existed,  except  the 
admissions  of  the  answers,  and  the  deposition  of  the  defend- 
ant, William  S.  Delamar,  who  was  exaniined  under  an  or- 
der for  that  purpose.  His  deposition  is  to  the  same  purport 
with  the  answers,  and  fully  sustains  them.  According  to 
that  statement,  the  allegations  of  the  bill  as  to  the  prepara- 
tion of  the  deed,  under  instructions  given  to  the  writer  by 
the  donor  himself,  that  the  limitation  was  to  the  daughter's 
children  by  her  husband  Harris  only,  and  that  knowing  this, 
Mr.  Delamar  freely  executed  the  deed,  are,  in  every  essential 
particular,  falsified.  The  father  intended  to  provide  for  all 
the  children  of  his  daughter  by  any  marriage,  and  gave  in- 
structions to  that  effect,  not  to  the  writer  of  the  deed,  but  to 
his  son-in-law,  Harris,  who  was  to  have  the  deed  prepared 
accordingly.  That  he  did  not  do :  but  on  the  other  hand 
had  a  deed  drawn  which  restricted  the  provision  to  his  own 
children  only ;  brought  it  to  the  old  gentleman,  as  one  pre- 
pared according  to  the  instructions,  and,  consequently,  as 
containing  a  limitation  to  all  the  daughter's  children,  and,  in 
a  blind  confidence  of  his  son-in-law's  integrity,  the  father 
was  induced  by  those  representations  to  execute  it.  If  it  be 
said,  it  was  the  party's  own  fault,  that  he  did  not  read  the 
instrument,  as  he  was  able  to  do,  and,  therefore,  that  he  must 
be  presumed  to  have  known  the  contents ;  the  answer  is, 
that  the  presumption  only  stands  until  proof  of  the  fact  is 
produced,  and  that,  here,  the  actual  imposition  is  established 
by^  proof  of  the  instructions,  the  variance  of  the  instrument 
from  them,  when  it  was  represented  to  accord  with  them, 
and  that  the  father  did  not,  in  fact,  read  the  deed,  but,  be- 
lieving the  false  representations  made  to  him,  executed  it  as 
containing  one  provision,  Avhen  it  containod  another,  mate- 
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Jane  1844  rially  different.  Thus  put,  it  was  a  case  of  plain  imposition 
""^^"^  on  the  donor,  and  he  would  have  been  entitled,  by  the  help 
V  of  this  court,  to  have  the  deed  called  in  and  cancelled.  Clear- 
■*""•  ly  he  would  be  so  entitled  as  against  the  author  of  the  fraud 
himself,  as  to  any  interest  derived  by  him  from  the  deed. 
So,  too,  interests  gained  by  one  person  by  the  fraud  of  an- 
other, cannot  be  held  by  them ;  else  fraud  would  always 
place  itself  beyond  the  reach  of  the  court.  Bridgeman  v 
Green,  2  Yes.  627.  Huguenin  v  Bosely,  14  Ves.  273.  The 
lather  had  a  right,  therefore,  peaceably  to  redress  himself  by 
obtaining  the  instrument  from  the  person  who  had  impro- 
perly procured  it,  and  who  would  have  been  compelled  by  a 
Court  of  Equity  to  surrender  it  to  be  canelled.  Nor  can  the 
present  plaintiffs,  although  not  consenting  to  the  surrender, 
nor  capable  of  consenting,  insist  upon  the  deed  now  being 
set  up,  if  it  sufficiently  appear  against  them,  that  upon  the 
bill  of  the  snpposed  donor  there  should  have  been  a  decree 
to  deliver  up  the  deed.  Such,  we  have  shewn,  would  have 
been  the  case  upon  the  evidence  of  the  plaintiff's  uncle,  tlie 
subscribing  witness  to  the  deed.  And  that  evidence  is  strong- 
ly fortified  both  by  what  otherwise  appears  in  the  cause,  and 
by  what  does  not  appear.  In  the  first  place,  every  thing  that 
was  done  by  Mr.  Delamar,  after  he  got  back  the  deed,  is  con- 
sistent with  the  account  his  son  gives.  He  did  not  take 
bock  the  instrument  with  the  intent  to  deprive  his  daughter's 
family  of  the  use  or  ultimate  properly  of  the  negroes.  On 
the  contrary,  as  long  as  he  lived,  he  let  them  remain  with 
Harris,  and  by  his  will  he  gave  them  to  his  children.  It  is 
true,  that,  as  events  turned  out,  the  remainder  goes  to  the 
same  persons  who  would  have  had  it  imdcr  the  deed ;  for 
Mrs.  Harris  had  but  one  set  of  children,  having  died  before 
her  first  husband.  But  the  provision  by  the  will  is  in  ac- 
cordance with  the  avowed  reason  for  destroying  the  deed, 
and  proves  that  it  was  destroyed  with  an  honest  purpose,  be- 
cause it  was  not  the  instrument  the  party  thought  it  was. 
Again,  if  this  representation  by  the  subscribing  witness,  who 
beard  the  instructions  given  to  Harris,  the  father  of  the 
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plaintiffs,  who  was  present  when  he  brought  the  deed,  and  Jane,  1844 
heard  him  state,  that  it  was  written  according  to  the  instruc-  "'Z    ! 
tions,  and  knows  that  his  father  signed  it  without  reading  it,       ▼ 
and  was  astonished  and  indignant  when  he  was  afterwards  ^^•'•"""• 
informed  of  its  contents :  if,  we  say,  this  could  be  disputed, 
it  must  be  upon  the  knowledge  and  by  the  testimony  of 
Lovick  Harris  himself,  who  was  a  party  to  the  transaction 
throughout.    Then,  his  putting  himself  forward  as  the  pro- 
ehein  ami  of  the  plaintifQs,  and  thereby  keeping  himself 
back  as  a  witness,  is  strong  to  induce  the  belief  that  this  evi- 
dence ajB  to  his  conduct  could  not  be  contradicted  by  him, 
but  that  he  would  be  obliged  to  confirm  it.     Nor  is  there 
any  evidence  as  to  the  mode  in  which  Mr.  Delamar  got  the 
deed  again,  except  what  he  said  to  his  son,  when  he  return- 
ed with  it,  which  was,  that  Harris  had  given  it  up.     That 
too,  is  confirmed  by  the  fact,  that  no  complaint  was  madCi 
or  any  thing  said  to  the  contrary  by  Harris,  as  long  as  Dela- 
mar Ihred,  which  was  six  years  afterwards. 

Our  opinion  therefore  is,  that  the  deed  was  obtained  from 
the  defendant's  testator  by  mistake  on  his  part  and  surprise, 
and  hy  the  imposition  of  the  plaintiff's /ather,  Lovick  Harris^ 
and  thai  it  ought  to  have  been  given  up  to  be  cancelled,  as  it 
was,  and  ought  not  to  be  set  up ;  and,  therefore,  that  the 
plaintiff's  bill  stand  dismissed,  and,  under  thecircumstancesi 
with  costs,  to  be  paid  by  Liovick  Harris,  who  has  so  impro- 
perly and  unnecessarily  instituted  the  suit  in  the  name  of 
his  children. 

Pbr  Curiam.  Decree  accordingly. 


B3 
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SAMUEL  NEWLAND  v«.  JAMK8  H.  TATE  &  AL. 

June,  1844  Where,  upon  the  death  of  a  defendant,  a  peraon  comei  in  and  acknowledgea 
— ^— -  service  of  a  bill  of  revivor  as  administrator  of  the  deceased  party,  it  is  too 
late  for  him  at  a  subsequent  term  to  plead  that  he  never  was  adminisf  ralor. 
B'here  two  ibrm  a  eopartnorsfaip,  and  one  of  them  sells  out  one  half  of  his  in- 
terest to  a  thiid  peisoni  who  is  appointed  general  agent  and  manager  of  the 
firm,  the  latter,  though  responsible  to  other  persons  as  a  partner,  is  not  so  to 
the  partner  retaining  his  original  interest  in  the  firm,  but  is  only  responsible 
to  him  as  agent,  and  as  such  he  is  entitled  to  a  proper  compensation  for  his 
services* 

'  This  cause,  having  been  set  for  hearing,  was  removed  from 
the  Court  of  Equity  of  Buncombe  county,  at  Spring  Term, 
1844,  to  the  Supreme  Court. 

The  bill  was  filed  in  February,  1839,  and  charges,  that  in 
1836  the  plaintiff  and  the  defendant  James  H.  Tate  became 
partners  together  in  making  a  contract  with  the  government 
for  carrying  the  mail  on  a  certain  route  in  Georgia  for  four 
years  from  the  1st  day  of  January,  1836,  at  $6150  annually; 
and  that  they  were  equally  interested  therein,  each  being  en- 
titled td  a  moiety ;  that  they  accordingly  entered  upon  the 
performance  of  the  contract,  and  put  on  the  line  coaches, 
horses,  and  other  stock  to  the  value  of  $6091,  and  continued 
their  operations  up  to  March,  1837,  when  the  stock  and  con- 
tract were  sold  out  to  one  Wilson,  at  the  price  of  $10,000. 
The  bill  states,  that  after  the  contract  was  made  by  the  plain- 
tiff and  James  H.  Tate  with  the  Government,  the  defendant 
Robert  W.  Tate,  a  brother  of  said  James  H.,  entered  into  an 
agreement  with  the  said  James  H.,  by  which  the  two  bro- 
thers became  partners,  as  between  themselves,  the  said  Ro- 
bert W.  becoming  entitled  to  one  half  of  the  original  share 
oi  James  H.,  and  the  latter  retaining  the  other  half  thereof. 
The  plaintiff  resided  in  Buncombe  county  in  this  State,  and 
took  no  personal  management  of  the  line  and  property  in 
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t]iie8tioh ;  but  the  whole  was  under  the  caie  and  manage-  iim«  iMt 
meat  of  the  two  Tates  jomtly,  though  chiefly  that  of  Robert  ly^,,^ 
W.,  who  receiyed  the  money  paid  by  passengers,  the  pay  ▼ 
from  the  Goyemment,  or  nearly  all  of  it,  and  made  the  sale  *  ^ 
lo  Wilson  and  receiyed  the  price  £rom  him,  and  also  made 
the  necessary  disbwisements  for  keeping  up  (he  line  by  em- 
ploying and  paying  driyers,  purchasing  horses,  coaches,  pro- 
vender and  other  needful  supplies.  The*  bill  charges  that 
large  profits  were  made  on  the  contract,  and  the  sale  o{  the 
stock,  as  the  defendant  represented  to  the  plaintiff,  and  as  he 
belieycs,  and  that  all  the  effects  were  receiyed  by  the  defend- 
ants, or  one  of  them,  Robert  W.  Tate,  and  are  retained  by 
them  or  him,  without  haying  paid  to  the  plaintiff  any  thing 
for  his  share  of  the  profits,  or  eyen  for  his  adyances  of  the 
original  stock.  The  prayer  is  for  a  discovery  and  account 
or  the  partnership  effects,  from  each  of  the  defendants,  and 
that  the  defendants  may  be  decreed  to  pay  the  plaintiff  his 
share  theieof.  The  defendants  answered  severally,  and  each 
admits  the  partnership  as  charged  in  the  bill  to  have  been 
originally  made  between  the  plaintiff  and  James  W.  Tate, 
the  contract  with  the  Government,  the  advance  of  stock  and 
the  line  in  operation,  and  sale  to  Wilson,  as  stated  in  the  bill. 
But  both  of  the  defendants  deny  positiyely,  that  Robert  W. 
Tate  was  a  pamer  in  the  contract,  originally,  with  the  plain- 
tiff and  James  H.  Tate,  or  that  there  was  any  partnership 
between  the  defendants  themselves,  in  respect  of  the  moiety 
of  James  H^  or  that  the  defendant  Robert  W.  had  any  inter- 
est whatever,  directly  or  indirectly,  in  the  contracts  and  pro- 
perty, or  any  concern  with  it,  saving  only  as  the  agent  of  the 
plaintiff  and  of  the  other  defendatit,  who,  the  defendants 
say,  were  the  sole  partners  and  owners  of  the  property,  enti- 
tled to  the  profits,  and  liable  for  the  losses.  The  defendants 
state,  that  Robert  W.  Tate  was  employed  by  the  other  de- 
fendant to  conduct  the  business,  as  managing  agent,  at  an 
annual  salary  of  $700 ;  and  they  admit,  that  in  that  charac- 
ter, he  received  and  disbursed  all,  or  nearly  all,  the  funds  of 
ihe  conoern*    And  the  defendant  Robert  W.  annexes  to  his 
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JaB6,iM4  answer,  as  a  part  of  it,  an  aconmt  of  his  transaactions  for 
"^JJ^j^j^thefinnof  Newland  and  Tate;  which  shews  receipts  by 
▼  him  to  the  amount  of  $51,278  17,  and  disbmsements  to  the 
^*^  amount  of  $61,470  34,  thus  leaving  a  balance  doe  to  him  (rf 
$192  17.  The  defendants  state,  that  tfae  business  was  a  los- 
ing one,  and  the  defendant  Robert  W.  insists  that  the  loss  is 
to  be  borne  by  the  plaintiff  and  the  defendant  James  H. 
alone,  and  that  he  has  in  his  hands  no  funds  belonging  to 
the  other  two  parties.  Replications  were  taken  to  the  an- 
swers, and  both  parties  proceeded  to  take  a  great  number  of 
depositions.  At  April  Term,  1842,  the  death  of  Robert  W. 
Tate  was  suggested.  At  thesucceeding  term,  October,  1842, 
the  transcript  states,  that  ''  James  H.  Tate,  administrator  of 
the  estate  of  Robert  H.  Tate,  deceased,  appears  in  court  and 
acknowledges  service  of  process  reviving  this  salt  against 
liim  as  administrator  aforesaid."  At  Spring  Term,  1844,  the 
defendant  tendered  a  plea,  that  he  was  not  the  executor  of  the 
will  of  Robert  W.  Tate,  deceased,  nor  the  administratOT  of 
his  personal  estate  within  the  State  of  North  Carolina.  The 
Court  rejected  the  plea,  and  the  cause  was  then  set  down  fisr 
hearing,  and  transferred  by  consent  to  this  court  with  an 
agreement,  that  before  the  hearing,  the  interlocutory  order 
rejecting  the  plea,  ought  be  reheard  in  this  court  as  upon  a 
petition  or  otherwise. 

Caldwell  for  the  plaintiff. 
Badger  for  the  defendants. 

RuFFiN,  C.  J.  The  first  question  in  the  case  is  upon  the 
plea ;  and  we  are  of  opinion,  that  it  was  properly  rejected. 
It  came  too  late.  We  suppose,  from  the  circumstance  of  the 
commissions  to  take  the  answers,  that  the  defendants  both 
resided  in  Mississippi,  and,  probably,  that  Robert  W.  Tate 
died  there,  and  the  other  defendant  may  have  become  his  ad- 
ministrator there.  But  if  that  be  so,  which  we  only  conjec- 
ture, still  the  party  had  precluded  himself  from  the  objec- 
tion, that  he  was  not  answerable  as  administrator,  by  his  vol- 
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Bntaiy  fiastimpiMm  of  that  efaanicter  in  this  cause  eighteen  Jnn«>  ^^M 
months  before,  and  submitting  to  ha?e  the  cause  revived  j^^i^ 
against  him  as  administrator.     It  is  true,  it  is  not  entered,       ▼ 
as  the  formal  order  of  the  Court,  that  the  cause  shaU  stand      *^ 
revived.    But  it  is  substantially  so.     The  statute  authorizes 
the  reviving  a  suit  in  Equity,  without  bill,  by  scire  fadaa; 
the  object  of  which  is,  merely  to  give  the  requisite  notice. 
The  process  may  be  waived,  and  the  party  appear  without 
it ;  and  that  this  party  did.    He  expressly  acknowledges  his 
representative  character,  appears  as  such,  and  makes  no  ob- 
jection to  a  revivor,  and  for  eighteen  months  takes  out  pro- 
cess to  take  testimony  in  the  cause,  as  having  been  revived. 
He  thus  became  a  party  to  the  suit,  and  waived  all  objection 
to  the  jurisdiction  and  to  his  accountability  as  adminis- 
trator. 

Upon  the  main  question  in  the  cause,  which  is  the  right 
of  the  plaintiff  to  have  an  account  against  these  parties,  the 
opinion  of  the  Court  is  for  the  plaintiff.  It  is  yielded,  as  a 
matter  of  course,  that  the  defendant  James  H.,  individually, 
as  an  acknowledged  partner  with  the  plaintiff,  must  come  to 
an  account.  But  it  is  said,  that  Robert  W.  Tate  was  not  lia- 
ble, and  therefore,  that  his  administrator  is  not,  because  the 
bill  is  not  filed  against  him  upon  his  liability  as  the  agent  of 
the  firm,  having  its  funds  in  his  bands,  but,  as  being  himself 
one  of  the  partners ;  whereas,  in  fact  he  was  not  a  partner 
in  any  sense,  neither  with  the  plaintiff  and  James  H.  Tate, 
nor  even  with  James  H.  Tate  in  respect  of  his  moiety.  If  we 
are  to  judge  from  the  manner  in  which  the  parties  have 
taken  their  testimony,  they  must  have  been  under  a  singular 
delusion  on  both  sides,  as  to  the  grounds  on  which  the  plain- 
tiff could  have  relief  against  Robert  W.  Tate.  The  plaintiff 
has  taken  many  and  very  voluminous  depositions  to  the  acts 
and  declarations  of  both  the  defendants,  tending  to  establish, 
t^at•all  three  of  the  parties  were  originally  copartners,  or  be- 
came so  in  this  contract  by  subsequent  agreement  between  the 
three,  appar^itly  under  the  belief  that  such  astate  of  things  was 
necessary  to  entitle  the  plaintiff  to  a  decree  against  Robert  W. 
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Jmn  18U  Tale.  But  that  is  a  mistake,  as  a  general  principle  of 
"NewUnd  ^^^'  ^^^  ^'^  ^^®  defendant  was  liable  to  account,  as  having 
T  received  the  funds,  either  as  the  agent  of  the  firm  really  exist- 
^^^  ing  and  merely  as  agent,  without  any  interest  in  himself;  or 
as  such  agent,  having  also  an  interest,  under  a  sepsrateagre^ 
ment  between  him  and  one  of  the  parties,  in  the  share  of 
that  partner.  But,  in  truth,  such  evidence  of  a  general  part-  < 
nership  between  the  three  cannot  avail  the  plaintiff  in  the 
present  suit :  because  the  bill  specially  excludes  the  idea  of  a 
partnership  of  that  kind,  and  states  that  James  H.  Tate  was 
the  sole  partner  of  the  plaintiff,  and  that  the  interest  of  Ro- 
bert W.  Tate  arose  by  an  agreement  between  the  brothers 
alone,  and  extended  to  the  one  half  of  James  H.  Tate's  moie- 
ty. On  the  other  hand,  the  defendants  have  taken  as  many 
depositions  to  prove,  some  that  Robert  W.  was  agent  only 
for  Che  firm,  consisting  of  his  brother  and  the  plaintiff  and 
others,  that  he  was  not  a  general  partner  with  both  of  the 
other  parties,  but  was  then  agent  and  concerned  in  interest 
in  his  brother^s  share  only,  by  a  private  agreement  between 
those  two  alone,  as  if  he  could  be  held  liable  to  acconnt  with 
the  other  defendant,  to  the  plaintifl^  only  in  case  he  were  a 
general  partner. 

We  are  not  prepared  to  say,  that  if  Robert  W.  Tate  were 
merely  the  agent,  the  bill  is  not  so  founded  as  to  entitle  the 
plaintiff  to  a  decree  against  him  to  account,  for  it  distinctly 
charges  his  general  agency  and  management  and  sale  of  the 
property  and  receipt  of  the  funds ;  and  it  is  not  perceived 
why  the  plaintiff's  rights  arising  from  the  facts  should  be 
impaired  by  untruly  stating  further,  that,  besides  being  agent, 
that  person  hod  an  interest  under  his  brother,  and  that  he 
had  also  acted  in  the  business  by  virtue  of  that  interest 

But  upon  the  qu3stion  of  fact,  whether  Robert  W.  Tate 
had  an  interest  and  the  nature  of  it,  the  opinion  of  the  Court 
is,  that  the  statements  of  the  bill  are  really  according  tx>  the 
truth,  as  established  by  the  evidence.  The  plaintifiT  has 
proved  a  great  variety  of  declarations  of  both  of  the  defend- 
ants, when  they  were  together  and  apart,  and  also  conversa- 
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lioDs  between  the  plaintiff  and  the  defendants,  fram  whidi  ^vot,  1844 
tbe  witnesses  collected,  that  all  three  of  these  penons  were  j^^i^ 
xecognised  by  each  of  them  as  partneis  with  each  other;  ▼ 
and  so,  periiaps,  we  might  also  conclude,  if  we  were  confin-  *^ 
ed  to  that  eridence  itself.  But  the  truth  no  doubt  is^  that  the 
parties,  knowing  that  each  had  an  interest^  spoke  of  Robert 
W.  Tate  as  an  owner  of  a  part  of  tbe  line,  as  well  as  them- 
aelves,  without  being  particular  to  designate  the  origin  and 
nature  of  the  respective  interests,  and  from  that  the  witness- 
es naturally  enough  concluded,  that  they  were  partners  by 
joint  agreement,  whereby  the  plaintiff  was  half  owner,  and 
tbe  other  two  a  fourth  each.  But  the  bill  admits,  that  there 
was  no  joint  agreement,  and  states  that  Robert  W.  Tate  be- 
came his  brothers'  partner  in  his  share^  and,  by  virtue  there- 
of, and  by  agreement  with  the  other  parties,  became  the  gen- 
eral manager  of  the  business,  and  got  the  eifects  of  the  firm 
into  his  hands.  And  tliat,  in  the  opinion  of  (he  Court,  is  (he 
effect  of  the  weight  of  the  evidence.  It  clearly  establishes, 
that  Robert  W.  Tate  claimed  to  have  an  interest,  as  owner 
in  some  way  or  to  some  extent,  and  that  other  parties  recog- 
nised such  interest  in  him.  Though  many  witnesses  thought^ 
from  indefinite  expressions  dropt  from  the  several  parties, 
that  Robert's  interest  tvas  that  of  a  general  partner,  yet  that 
was  but  an  impression  derived  from  loose  declarations,  not 
descending  into  particulars.  Where  the  origin  and  nature 
of  Robert's  interest  by  itseh*  became  distinctly  the  subject  of 
observation,  (he  parties  speak  of  it,  as  represented  in  the  bill^ 
to  consist  of  one-fourth  part  derived  out  of  the  share  of  his 
brother  by  an  agreement  between  them  alone,  but  known  to 
the  plaintiff  and  recognized  by  him.  To  that  extent,  Robert 
W.  was  the  assignee  of  James  H.  Tate ;  and  there  caii  be 
no  doubt,  that  as  a  person  having  an  interest,  and  also  hav- 
ing the  fund,  he  may  be  called  on  to  account  to  the  plaintiff. 
Thus  accounting,  it  is  true,  he  will  not  be  directly  liable  to 
the  plaintiff  for  any  losses  sustained,  if  any  there  be,  unless 
by  his  own  fault  as  agent ;  because,  although  he  might  be 
liable  for  the  contracts  of  the  firm  to  third  persons  as  a  part- 
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Jone  1844  ner,  yet  he  was  not  a  partner  with  the  plaintiff,  as  between 
"N~"hnd  themselves,  to  share  the  profit  or  loss.  That  was  between 
T  the  plaintiff  and  James  W.  Tate ;  and  to  the  latter,  Robert 
Tde.  Yf^  ^^  ^  j^^i^  £^^  ^  portion  of  his  profits  or  make  ap  a  por- 
tion of  his  loss.  For  the  same  reason,  to  this  case  is  not  ap- 
plicable the  principle,  that,  except  by  agreement,  an  acting 
partner  cannot  claim  compensation  beyond  his  share  ol  the 
profits,  for  the  rule  proceeds  on  the  ground,  that  the  contract 
of  partnership  stipulates,  what  each  is  to  contribute  and 
receive,  and,  therefore,  it  cannot  embrace  a  case,  in  which 
there  is  no  contract  of  partnership  between  the  plaintiff  and 
the  party  rendering  a  service  to  the  firm.  No  doubt,  there- 
fore,  Robert  W.  Tate  will  be  entitled  to  reasonable  remuoei^ 
ation,  as  against  the  plaintiff,  for  his  time  and  labor,  or  such 
as  may  have  been  fairly  agreed  on  between  him  and  the 
other  parties.  There  must,  therefore,  bo  the  usual  decree  for 
an  account  against  the  defendant  in  his  own  right,  and  as  ad* 
ministrator  of  Robert  W.  Tate,  and  also,  unless  the  defend- 
ant shall  admit  sufficient  assets  of  his  intestate,  there  must 
be  an  enquiry  as  to  the  assets  which  the  defendant  has  or 
ought  to  have. 

Per  Curiam,  Decree  accordingly. 


SUPREME  COURT  OP  NORTH   CAROLINA.  233 


DANIEL  LEWIS,  ADMTNTSTRATOR  &c.    w.  WILLIAM   KEMP'S  June,  1844 

EXOR.  

A  testator  bequeathed  certain  slaves  to  his  son  A.  fcTr  life,  and  at  his  death  (o 
his  son,  if  he  arrives  to  the  age  of  maturity,  but  if  A.  should  have  no  son 
or  this  son  should  not  arrive  at  maturity,  then  to  be  equally  divided  between 
B  and  C.  ffeldihtii  this  was  a  vested  legacy  in  remainder  to  B  and  C, 
subject  to  be  divested  on  the  happening  of  the  contingency  mentioned  in 
the  will.  And  if  that  contingency  should  not  happen ,  the  interest  would 
pais  to  the  personal  rcprescntutives  of  the  ulterior  remainder  man. 

The  remainder  man  after  a  life  estate  in  a  slave  can  only  ask  the  aid  of  a 
Court  of  Equity,  during  the  life-estate,  to  protect  his  interest  against  any 
improper  disposition  by  the  tenant  for  lilb . 

After  the  death  of  the  tenant  for  life  of  a  slave,  the  remainder  man  cannot 
call  upon  his  representative  to  account  for  the  value  of  the  slave  sold  by 
the  tenant  for  life,  wnless  such  tenant  acted  in  bad  faith  and  sold  the  whole 
interest  in  the  slave,  or  sold  his  own  interest  fraudulently  with  a  view  to 
his  being  taken  out  of  the  State  or  to  some  person,  who,  he  knew  or  had  rea- 
son to  believe,  wonld  take  him  out  of  thd  8tate. 

Iftheslavdpthoaghsold,  should  die  during  the  life  of  the  tenant  for  life,  or 
daring  that  time  should  become  deteriorated  in  Talue,  the  remainder  man  in 
the  former  case  can  claim  nothing,  and  in  the  latter  only  the  value  at  the 
death  of  the  tenant  for  life. 

Thiscaase,  having  been  set  for  hearing,  was  removed  hy 
t^Qsent  from  the  Court  of  Equity  of  Bladen  County,  at 
Spring  Terra  1844,  to  the  Supreme  Court. 

The  bill  sets  forth  that  Joseph  Kemp  died  fn  ther  yeaf 
1821,  having  first  made  and  published  in  writing  a  last  will 
and  testament,  which  was  duly  admitted  to  probate  by  tlie 
proper  authority,  and  the  executors  therein  having  refused 
to  qualify  as  such,  William  Kemp  was  appointed  adminis- 
trator with  the  will  annexed.  In  the  said  will  the  testator  be- 
queathed as  follows,  <'I  give  and  bequeath  to  my  son  Wil- 
liam Kemp  my  negroes  Dorcas  and  Ruth  during  his  natural 
Kfe^and  at  his  death  ta  his  oldest  lawful  son  if  he  arrive  at 
the  age  of  nraturity,  but  if  he  sh'^uld  have  no  son,  or  he 
should  not  arrive  to  full  age,  in  that  case  said  negroes  Dor- 
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Jane,  1844  COS  and  fiiith  with  their  increase  to  be  equally  di? ided  be- 
~T  :  tween  my  two  sons  John  and  D.  W.  Kemp."  The  bill  then 
V  states  that  this  bequest  was  assented  to  by  the  administra- 
Kemp.  iQj.  ^1^1^  ^Ijq  ^YJii  annexed  and  tie  took  possession  of  the  said 
negroes  as  a  legatee.  The  bill  sets  forth  that  John  and  D.  W. 
Kemp  died  during  the  life  time  of  the  tenant  for  life,  and 
that  the  plaintiff  was  duly  appointed  his  representative:  that 
William  Kemp  is  dead  and  the  defendant  is  his  executor 
duly  appointed;  and  that  said  William  during  bis  life  time 
sold  several  of  the  negroes  who  were  of  the  increase  of  the 
said  Ruth  and  Dorcas,  some  of  whom  were  carried  out  of  the 
JStale  and  are  in  possession  of  persons  unknown  to  the  plain- 
tiff: that  the  legacy  to  the  said  John  Kemp  and  D.  W.  Kemp 
was  a  vested  remainder,  and  upon  their  death  carried  their 
interest  in  the  said  fslaves  to  their  personal  representatives. 
The  bill  then  prays  that  the  defendant  may  be  decreed  to  de- 
liver over  to  the  plaintiff  the  whole  of  the  negroes  embraced 
in  the  said  bequest,  as  the  personal  representative  of  the  said 
John  and  D.  W.  Kemp,  and  to  account  with  him  for  thene 
groes  sold,  together  witli  their  increase  since  said  sales  by  the 
said  William  Kemp  his  testator,  and  to  account  with  him  for 
their  hires,  and  for  general  relief. 

The  defendant  by  his  answer  contends  that  the  bequest  to 
John  and  D.  W.  Kemp  lapsed  into  the  estate  of  Joseph 
Kemp,  the  oiiginal  testator,  from  the  fact  that  they  died  in  the 
life  time  of  the  tenant  for  life,  and  admitethat  William  nev- 
er had  a  son,  and  died  as  set  forth  in  the  bill,  and  that  be  is 
the  executor  of  his  will;  he  further  admits  that  the  plaintiff 
is  the  rightful  representative  of  John  and  D.  W.  Kemp,  and 
that  William  Kemp  duritig  his  life  sold  several  of  the  ne- 
groes descendants  of  the  original  stock. 

Strange  for  the  plaintiff. 
Winslow  for  the  defendant. 

Nash,  J.  The  principal  question  presented  in  th'scase 
was  substantiallydecided  by  this  Court  in  the  case  of  Lewis, 
Admr.  of  Joseph  Kemp  v  Smithj  Exor.  of  William  Kemp, 
4  Dev.  dc  Bat.  326.    The  parties  then  were  the  same  as  ia 
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this  case,  except  that,  being  at  lav,  the  plaintiff  sued  as  ad-  June,  1844 
ministrator  with  the  will  annexed  of  Joseph  Kemp  alone,  ""7  \ 
and  the  decision  was  upon  the  same  clause  of  Joseph  Kemp's  v 
will.  In  that  case  the  Court  ruled,  that  the  plaintiff  could  ^*"P- 
not  recover,  because  the  assent  of  William  Kemp  to  the  lega- 
cy for  life  was  au  assent  to  the  ulterior  limitations  over  to 
John  and  D.  W.  Kemp.  The  legacy  to  John  and  D.  W. 
Kemp,  after  the  life  estate  given  to  William  Kemp,  was  a 
vested  legacy,  subject  to  be  divested  by  the  birth  to  William 
of  a  son  and  that  sons  attaining  the  age  of  twenty  one. 
William  Kemp  died  without  having  any  son,  and  of  course 
the  legacy  to  John  and  D  W.  Kemp  was  not  disturbed.  If 
a  legacy  occe  vests,  though  liable  to  be  divested  on  a  contin- 
gency, it  cannot  be  divested  unless  the  contingency  does 
happen,  and,  upon  the  death  of  the  remainder  man,  passes  to 
his  representative.  1  Mad.  ch.  16.  3  Meriv.  343.  JETarn- 
$on  V  Freeman^  5  Vesey  207.  Smither  v  Willock.  9  Vesey 
234.  We  think  therefore  that  the  plaintiff  is  entitled  to  relief, 
bat  not  to  the  particular  relief  he  seeks.  In  all  cases  of  a 
tenancy  for  life  with  remainder  over,  the  remainder  man  is 
entitled  to  the  aid  of  a  Court  of  Chancery  to  prevent  or  res- 
.  train  waste,  and  if  the  tenant  for  life  of  personal  property 
aliens  it  fraudulently,  he  in  remainder  may  either  pursue 
the  specific  property  in  the  hands  of  the  alienee,  or  may  by  a 
bill  in  equity  claim  from  the  estate  of  the  tenant  for  life  re- 
dress for  the  injury  sustained  from  hiu  .  We  do  not  doubt 
that  the  tenant  for  life  of  personalties  may  rightfully  sell  his 
interest  in  them,  and  that  his  vendee  will  by  such  sale,  ac<> 
quire  in  the  property  sold  the  same  interest  as  his  vendor  had, 
and  when  the  tenant  for  life  does  so  sell,  the  person  iu  re- 
mainder has  no  claim  upon  the  property  itself,  during  the 
existence  of  the  life  estate,  and  can  only  ask  the  aid  of  a 
court  of  equity  to  the  securing  of  it,  and  if  it  is  destroyed 
his  remedy  is  gone.  He  has  no  claim  against  the  estate  of 
the  tenant  for  life;  he  has  done  only  what  the  law  allowed 
him  to  do.  If  however  the  tenant  for  life  act  in  bad  faith 
and  sells  the  whole  interest  in  the  chattel,  or  sells  it  to  a  per- 
son for  the  purpose  of  being  carried  out  of  the  State  or  to 


236  EQUITY  CASES  IN  THE 

Jun«,  IS44  one  who  he  knows  will  so  do,  upon  his  death,  his  estate  wril 
j^^^.^    be  answerable  to  him  in  remainder  for  the  value  of  the  chat- 
▼       tel  sold,  to  be  estimated  at  the   time  of  the  sale,  together 
Kc™P*    ^»ith  interest  from  the  death  of  the  tenant  for  life.    If  howev- 
er the  chattel  sold,  a  negro  for  instance,  has  died  during  the 
life  of  the  tenant  for  lifP|  we  hold  (hat  the  remainder  man 
has  no  claim  for  its  value   upon   the  estate  of  the  tenant 
for  life.     The  latter  was  entitled  to  the   use  during  his 
life,  and  the  remainder  man  was  only  entitled  after  his  use 
ceased.    So  if  the  chattel  has  become,   by  lapse  of  time 
or  some  inevitable  cause,  deteriorated  before  the  life  estate 
falls  in,  the  remainder  man  is  entitled  only  to  that  which  re- 
mains, and  (he  value  in  that  case  would  be  estimated  at  the 
time  of  the  death  of  the  tenant  for  life,  with  interest  from 
that  time. 

The  plaintiff  is  entitled  to  a  decree  for  such  of  the  slaves 
in  the  possession  of  the  defendant,  as  are  of  the  origiiial 
stock  or  their  increase,  together  with  their  hires  since  the 
death  of  William  Kemp.  It  is  referred  to  the  Master  to  take 
an  account  of  the  other  negroes,  that  were  sold  by  William 
Kemp.  He  will  enquire  and  report,  whether  William 
Kemp  in  selling  the  said  negroes  disposed  only  of  bis  life  es- 
tate, or  whether  he  sold  them  out  and  out,  or  any  of  them,  or 
whether  he  sold  them,  or  any  of  them  with  a  view  that  they 
should  be  carried  beyond  the  limit  of  this  State,  or  whether 
he  sold  them,  or  any  of  them  to  persons  he  knew  or  had 
reason  to  believe  would  carry  them  beyond  the  limits  of  the 
State.  The  master  will  repoit  the  sums  for  which  the  estate 
of  William  Kemp  ought  to  be  answerable  to  the  plaintiff  for 
any  such  sales,  upon  the  principles  herein  declared. 

Per  Curiam,  Decree  accordingly, 
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Property  in  the  hende  of  e  tnutee,  for  the  sole  and  eeparete  uee  of  a  feme 
roveft  and  eubject  to  her  abeolute  disposition,  will  be  held  liable  in  aCouit 
of  Eqaitj  for  any  debts  she  may  contract,  with  an  understanding,  express 
or  implied,  that  they  are  to  be  paid  out  of  such  property. 

This  cause  having  been  set  for  hearing,  was  transmitted 
by  consent  from  the  Court  of  Equity  for  Halifax  County  at 
the  Spiiug  Term  1844,  to  the  Supreme  Court. 
The  following  are  the  facts  disclosed  by  the  pleadings: 
Mrs.  Martha  M.  R.  Brownlow,  being  seised  in  lee  of 
two  tracts  of  land  situate  on  Roanoke,  in  the  counties  of 
Halifax  and  Northampton,  intermarried  with  Tippoo  S. 
Browulow,  by  whom  she  had  issue.  Brownlow,  the  hus- 
band, became  involved  in  debt,  and,  indeed,  insolvent;  and 
his  estate  in  the  lands  was  sold  on  execution  and  bought  by 
William  W,  Williams,  a  friend  of  Mrs.  Brownlow.  Wil- 
liams leased  the  land  for  five  years  to  one  Clanton  at  a 
yearly  rent  of  $200,  and  then,  by  indenture  bearing  date  the 
9th  day  ot  August  1827,  he  conveyed  the  said  lands  and 
the  reversion  and  the  rents  accruing  on  the  said  lease  to 
Mark  H.  Pettway,  his  heirs  and  assigns,  to  have  and  to  hold 
during  the  natural  life  of  the  said  Tippoo  S.  Brow'nlow,  in 
trust,  that  the  said  Pettway  should  receive  the  said  rents 
and  the  profits  of  the  said  lands  and  pay  them  to  the  said 
Martha  M.  R.  Brownlow,  to  her  sole  and  separate  use,  free* 
and  discharged  from  any  control  or  claim  of  her  said  hus- 
band, during  the  natural  life  of  her,  the  said  Martha,  and 
upon  further  trust,  after  the  death  of  the  said  Martha,  to 
convey  by  proper  assurances  the  said  lands  to  such  person 
or  persons  as  the  said  Martha  M.  R.  Brownlow  might  by 
any  writing,  witnessed  by  two  witnesses,  appoint,  and,  in 
default  of  such  appointment,  to  convey  the  same  to  all  the 
children  of  Mrs,  Brownlow  that  should  be  living  at  her 
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Juue  1844  death.     Pettway,  the  trustee,  received  the  rents  and  profits 
"■^;~^of  the  lands  up  to  the  year   1833,  and  applied  them,  accor- 
V       ding  to  the  terms  of  the  deed,  by  either  paying  them  over  to 
Biownlow.  iyjj.g   B^ownlow,  for  the  support  of  lierself,  her  husband  and 
their  children,  or  by  investing  by  her  directions  a  part  there- 
of in  the  purchase  of  slaves,  which  were  conveyed  to  Pett- 
way  as  a  trustee,  likewise,  for  Mrs.  Brownlow  to  her  sole 
and  separate  use. 

In  1833,  by  an  arrangement  between  the  persons  concern- 
ed, the  lands  above  mentioned  were  sold  and  conveyed  ia 
fee,  and  the  proceeds  invested  in  other  land,  which  was  con- 
veyed to  William  B.  Lockhart  in  fee,  as  a  trustee  for  Mrs. 
Krownlow  and  to  her  separate  use  and  subject  to  her  ap- 
pointment as  therein  stated. 

In  the  year  1838,  and  prior  thereto,  the  present  plaintiffs 
kept  a  retail  store  trom  which  Mrs.  Brownlow  obtained  the 
necessaries  for  herself  and  family;  and  on  the  7th  of  Novem- 
ber 1838,  she  came  to  a  settlement  with  the  plaintiffs,  gare 
to  them  her  bond  for  a  balance  of  g283  48,  payable  on  the 
1st  of  January,  1840,  with  interest  thereon  from  1st  Janua- 
ry 1839.  Just  below  the  bond  and  on  the  same  sheet  of 
paper  the  following  memoranda  were  at  the  same  time 
made. 

"The  above  bond  is  given  Frazier  <fc  Kingsbnry  for  ar- 
ticles they  furnished  me  fur  the  u&e  of  myself  and  family, 
and  in  case  it  is  not  paid  when  it  becomes  due,  then  it  is  my 
wish  and  desire,  that  Mark  H.  Pettway,  to  whom  property 
is  conveyed  for  my  use  and  benefit,  should  sell  so  much  of 
the  same  as  will  pay  the  said  debt  and  interest;  this  being 
'  and  shall  be  a  sufficient  order  to  my  trustee  for  the  same, 
this  7lh,  November  1838.'* 

Signed  M.  M.  R.  BROWNLOW." 

<^I  as  trustee  for  Mrs.  Bcownlow  have  consented  to  her 
giving  the  above  order.    November  7th  1838. 

Signed  M.  H.  PETTWAY." 

On  the  14th  of  July,  1840,  Mrs.  Brownlow  paid  on  her 
bond  the  sum  of  $150;  and  May  irth,  1841,  the  further  sum 
of  $25.    In  October,  1843,  the  plaintiffs  filed  their  bill  a- 
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gainst  Mr.  Pettvay,  Mrs.  Brovniow  and  her  husband,  pray-  Jane,  i844 

ing  for  the  satisfaction  of  their  debt  and  costs  out  of  the  trust ; — 

property  in  the  hands  of  Pettway.  '^^ 

The  defendants  admit  that  the  slaves  held  by  Pettway  are  Btowalow,. 
of  value  sufficient  to  answer  the  plaintiffs'  demand;  which 
they  also  admit  to  be  just,  and  which  Mrs.  Brownlow  says, 
she  intends  to  pay  as  soon  as  she  can  raise  the  money.  But 
they  submit,  that  the  debt  is  not  sufficiently  char£;ed  on  the 
wife's  separate  estate,  and,  further,  that  the  neg^roes  them- 
selves cannot  be  sold  for  the  payment  thereof,  but  are  to  go 
over,  under  the  deed,  as  a  part  of  the  capital — the  profits  of 
them  only  being  applicable  from  time  to  time  to  the  satisfac- 
tion of  the  plaintiffs. 

Purndl  for  the  plaintiiTs. 
Badger  for  the  defendants. 

RuFFiN,  C.  J.  There  has  been  a  diversity  of  opinion,  as 
to  the  right  and  power  of  a  married  woman  to  charge  her 
general  specialty  debts  on  her  separate  property,  or  to  dispose 
of  such  property,  when  the  settlement  designates  a  particular 
mode  of  conveyance  or  appointment,  by  any  other  mode 
than  the  one  specified.  Some  have  supposed,  that  every 
security,  given  by  a  feme  covert/having  separate  property,  is 
to  be  considered  as  given  with  a  view  to  her  separate  estate, 
because  in  that  way  only  can  it  have  any  effect.  Some  also 
have  thought,  that,  as  a  married  woman,  in  respect  of  her 
separate  property,  is  in  a  Court  of  £«juity  regarded  as  a 
JemtsoUj  the  general  right  of  disposition,as  the  owner  of  the 
property,  authorizes  her  to  convey  or  charge  the  estate  by 
any  instrunaent  or  means  not  positively  forbidden  in  the 
settlement.  But  whatever  doubts  have  teen  entertained  oa 
those  points,  they  cannot  'affect  the  present  case;  in  which 
those  questions  do  not  arise.  The  deed  before  us,  although 
it  provides  how  Mrs.  Brownlow  may  appoint  the  estate  ir- 
self  togo  after  her  death,  does  not  designate  the  manner  of 
charging  or  disposing  of  the  profits  arising  in  her  life  limn, 
which  are  given  to  her  absolutely.  She  has,  therefore,  nu 
unrestricted  authority  to  charge  them  with  her  debt  by  any 
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J«n€,  1844  instrument  or  means,  which  distinctly  denotes  her  intention 
■P^"  to  do  so. 

BtDwnlow.  ^"  Hulme  V  Tenant,  I  Bro.  C.  C.  16,  lands  were  settled 
in  trust,  that  the  trustees  receive  and  pay  the  rents  and  prof- 
its to  the  wife  to  her  separate  use,  and  convey  the  estates 
themselves,  as  she,  by  will,  or  deed  executed  in  the  presence 
of  two  witnesses,  should  appoint,  and  in  default  of  appoint- 
ment, to  her  heirs.  The  wife  and  husband  joined  in  a  bond, 
and  afterwards  she  borrowed  a  further  sum,  and  then  gave  her 
own  bond  for  the  whole,  amounting  ito  £180.  The  creditor 
filed  hisbill  for  payment  out  of  the  separate  estate,  and  Lord 
I^'hurlow,  without  deciding  upon  the  liability  of  ihe  estates 
themselves,  declared  the  rents  liable  to  the  satisfaction  of  the 
debt.  In  coming  to  this  conclusion  Lord  ThurloW  reasoned 
to  a  great  degree,  as  if  he  thought  the  feme  eoxerti  in  respect 
to  the  rents,  when  they  arose,  as  her  separate  personal  pro- 
perty, competent  to  act  in  all  respects  as  if  she  were  sole; 
and  therefore  that  her  bond,  as  a  general  engagement,  bound 
that  property.  That  has  been  confidently  questioned,  and  in 
Sperling  V  Roc/cfortj  8  Ves.  164,  and  Janes  v  Harris^  9 
Ves.  Lord  Eldon  approves  of  the  decree,  not  upon  that  rea- 
soning, but  on  the  ground  that  the  intention  to  contract 
with  reference  to  the  separate  estate  of  the  wife  was  to  be 
implied  from  the  circumstances  of  her  joining  the  husband 
in  one  bond  and  giving  another  solely.  And  he  lays  down 
the  doctrine,  which  seems  to  have  been  generally  adopted 
in  succeeding  cases,  that  the  separate  property  is  liable  only 
to  a  person  "contracting  with  her,  not  as  a  married  woman 
merely,  but  as  a  married  woman  having  a  separate  estate." 
In  other  words,  the  engagement  must  be  contracted  in  ref- 
erence to  the  separate  property,  either  express  or  presnrap* 
tive.  All  admit  that,  if  clearly  so  contracted,  in  reference  to 
the  separate  property  of  the  feme  covert  and  upon  the  faith 
of  it,  her  engngemenis  must  be  answered  out  of  her  separate 
personal  property  and  out  of  the  profits,  at  least,  of  her  sepa- 
rate real  estate. 
Such  is  our  case,  for  the  intention  to  make  Mrs.  Brown- 
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low's  separate  property,  held  by  Mr.  Pettway  as  her  trustee,  J^n«  1844 
liable,  was  declared   in  writing  at  the  time  of  giving  the    YnaeT 
bond,  and  therefore,  making  part  of  the  contract,  and  is  ad-       ▼ 
mitted  in  the  answer.  Brownlow. 

Mrs.  Brownlow's  children  haye  no  interest  in  the  slaves, 
but  they  belong  exclusively  to  her.  The  rents  of  the  land 
in  her  time  were  hers,  as  her  part  of  the  benefit  of  the  gift. 
She  could  dispose  of  them  as  she  pleased,  either  by  spends 
ing  tbem  in  living,  or  in  the  purchase  of  property,  to  the  uas 
of  another  or  to  her  own  separate  use.  She  chose  the  last, 
and  the  slaves  thus  purchased  are,  consequently,  liable  for 
the  plaintiff's  debts.  Indeed^  those  slaves  were  the  fund,  in 
reference  to  which,  directly,  the  contract  was  made,  for  tha 
land  itself  had  before  been  sold,  and  the  slaves  alone  were 
then  held  by  Mr.  Pettway  as  trustee.  It  is  admitted,  that 
they  are  of  value  sufficient  to  satisfy  the  plaintiff's  demand, 
and  the  costs  of  this  suit ;  and  therefore  it  must  be  referred 
to  the  clerk  to  compute  the  principal  money  and  interest  doe 
to  the  plaintiff  and  to  ascertain  the  costs  of  this  suit,  and 
upon  the  coming  in  of  the  report,  there  must  be  a  decree, 
that,  unless  Mrs.  Brownlow  should  in  some  reasonable  time 
pay  the  sum  so  found  due  to  the  plaintiff  and  their  costs^ 
Mr.  Pettway  shall  raise  the  same  out  of  the  said  trust  of  ne- 
groes by  the  sale  of  one  or  more  of  them,  and  pay  the  same 
to  the  plaintiffs,  or  into  Court  for  them,  on  or  before  the  first 
day  of  the  next  term  of  this  Court. 

Pbe  CvKiAU.  Decree  accordingly. 
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WILLIAM  A.  WHITFIELD  w.  JOHN  B.  HURST. 

• 
Jon*.  1844  '^^  ^^  ^  ^  married  woman  cannot  be  made  available,  as  a  will,  in  Equity, 

without  having  been  fint  established  as  a  testamenUry   instrument  in  the  . 

Conrt  of  Probate. 

After  such  probate,  the  Conrt  of  Equity  is  still  to  see  that  the  instrument  is  of 
that  kind,  by  whish  the /erne  ceveri  can  dispose  of  her  property. 

A.  Court  of  Equity  has  no  right  to  instruct  the  Court  of  Probate,  as  to  the 
proper  construction  to  be  put  upon  marriage  articles,  and  whether  by  them 
itkefeme  covert  is  or  is  not  authorized  to  make  a  will. 

The  course  in  the  Court  of  Probate  is,  where  the  wife  assumes  the  right  to 
make  a  will,  and  the  right  is  questionable,  to  pronounce  for  the  will  on 
proof  of  thefacium,  and  leave  it  to  the  Court  of  Equity  to  determine  defi- 
nitely, whether  she  had  such  an  interest  or  authority  as  she  could  dispose 
of  or  execute  by  will 

When,  before  such  probate,  a  bill  is  brought  to  enforce  the  alleged  will,  it 
must  be  dismissed  i  and  the  Conrt  will  not  hold  it  up»  to  give  the  party  an 
opportunity  of  propounding  the  will  in  the  Court  of  Probate. 

The  case  of  J^TewUn  v  Freeman^  1  Ired.  614,  cited  and  approved. 

This  cause,  having  been  set  for  hearing:,  at  the  Spring 
Term,  1844,  of  Wayne  Court  of  Equity,  was  transmitted  by 
consent  to  the  Supreme  Court. 

The  following  are  the  material  facts  of  the  case  : 

The  defendant,  and  Sarah  B.  Whitfield,  a  widow,  being 
about  to  intermarry,  entered  into  articles  on  the  6th  of  April, 
1826,  and  were  then  married.  The  bill  charges,  that,  ac- 
cording to  the  true  construction  of  the  articles,  a  separate 
estate  in  her  property,  consisting  of  a  number  of  slaves  and 
other  things,  was  secured  to  Mrs.  Hurst,  with  certain  bene- 
fits from  a  part  of  the  income  of  the  property  to  the  husband 
during  the  marriage,  and  that  the  wife  had  the  right  of  dis- 
position by  will  or  otherwise,  after  the  coverture.  Or,  if 
such  be  not  the  construction  of  the  articles,  as  drawn,  the 
bill  charges  that  such  was  the  intention  of  the  parties,  and 
that  the  articles  failed  to  express  the  same  through  mistake 
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or  through  the  fault  of  the  defendant,  who  undertook  to  have  Jon©  i fiU 
them  properly  drawn.  whitfield 

In  July,  1839,  Mrs.  Hurst  executed  an  instrument  purport-  ▼ 
ing  to  be  a  will  made  under  a  power  in  her  marriage  arti-  ""** 
cles,  in  which  she  gave  to  her  son,  the  present  plaintiff,  sev-* 
eral  negroes  specified,  and  gives  the  residue  of  her  estate  to 
her  husband,  and  appointed  him  and  another,  executors. 
She  died  early  in  the  year  1840,  and  in  August  of  that  year, 
the  defendant,  and  the  other  person  having  refused  the  office 
of  executor,  the  plaintiff  propounded  the  instrument  as  his 
mother's  will,  when  the  defendant  opposed  the  probate,  and 
an  issue  of  devisavii  vd  non  was  made  up.  On  the  trial, 
the  defendant  insisted,  that  his  wife  bad  no  right  to  dispose 
of  the  negroes  after  her  death,  as  the  articles  only  secured  to 
her  a  separate  estate  during  her  life,  and  no  longer,  and  con- 
ferred on  her  no  power  to  bequeath  or  convey  diem  after- 
wards ;  and  the  Court  having  so  decided,  the  plaintiff  with- 
drew the  instrument,  and  then  filed  this  bill,  in  which  he 
prays  that  the  articles  may  be  executed  according  to  the  true 
meaning,  or,  if  necessary,  that  they  may  be  reformed  so  as 
to  be  made  conformable  to  the  intention  of  the  parties  as  be- 
fore stated,  and  the  defendant  held  to  be  a  trustee  for  the 
plaintiff,  and  compelled  to  deliver  and  convey  the  slaves  so 
bequeathed  to  the  plaintiff,  and  account  for  the  profits. 

The  answer  states,  that  the  parties  did  not  mean  to  restrain 
or  encroach  on  the  marital  rights  of  the  defendant,  except  by 
securing  for  the  wife  a  certain  and  adequate  maintenance  du- 
ring her  life,  and  therefore  the  articles  gave  her  a  separate 
estate  for  that  period ;  but  that  it  was  not  intended  she  should 
have  the  slaves  absolutely  as  her  separate  property,  or  should 
have  any  power  of  disposition  over  them  by  wilL  The  an- 
swer insists,  that  the  articles  as  drawn,  accord  entirely  with 
the  agreement  of  the  parties,  and  that  they  were  read  and 
perfectly  understood  by  his  wife,  before  she  executed  them. 

The  articles  are  proved  by  the  subscribing  witness,  and 
exUbtted,  and  the  instrument,  alleged  to  be  a  will,  is  proved 
to  be  ail  in  ihe  hand-writing  of  Mrs.  Hurst,  but  no  account 
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Umn  1644 18  giren  of  itd  being  deposited  tirith  any  pensm,  or  found  a- 
^y^^j  mong  her  valuable  papers  or  effects.     A  number  of  depod- 
▼       tions  were  taken,  as  to  the  declarations  of  the  parties  before 
^^^^    and  after  Uie  marriage,  as  to  their  intentions  in  regard  to  the 
form  and  meaning  of  the  marriage  articles.    But  as  the  de- 
cision of  the  cause  does  not  turn  on  them,  it  is  not  thought 
of  any  consequence  to  notice  them. 

Badger^  J.  H.  Bryan^  and  JHordeeai  for  the  plaintiff. 
Henry  and  Iredell  for  the  defendant. 

RtTFFiN,  C.  J.  It  is  now  settled  beyond  doubt,  that  the 
will  of  a  married  woman  cannot  be  rendered  available 
as  a  will,  in  Equity,  without  being  first  established  as  a 
testamentary  instrument  in  the  Court  of  Probate.  Mote  to 
Bayley  v  Stmbington^  2  Lee's  Eq.  Rep.  637.  DaugUi9B  v 
Cooper^  3  Mylne  &  Keene,  378.  NewUn  v  Freemanj  1 
Ired.  514.  The  Court  of  Equity  is  concluded  by  the  deci- 
oion  of  the  Couit  of  Probate,  diat  the  instrument  is  or  is  not 
a  wiU,  because,  upon  that  question,  the  Oouit  of  Plobate  is 
in  every  case  the* exclusive  judge.  The  Court  of  Bquiiy 
can  no  more  be  called  on  to  construe  and  enforce  the  will  of 
^ifeme  tooert  before  probate,  than  the  will  of  any  other  per- 
aoo.  After  probate,  indeed,  the  Court  of  Equity  is  still  to 
see  the  instrument  is  of  that  kind,  by  which  ttie  /hue  eatert 
can  dispose  of  the  property. 

But  it  is  said,  that,  it  is  the  province  of  this  court  to  con- 
fftrue  the  Articles,  and  therefore  diat  it  ought  to  make  a  de- 
claration ;  that  under  them  or  the  original  agreement,  Mm« 
Hurst  had  the  right  to  make  a  will,  in  order  to  establish  Unit 
right  to  the  court  <^  probate.  We,  however,  think  other- 
wise. This  court  has  no  power  to  instruct  the  court  of  pro- 
bate upon  that  point ;  for  it  necessarily  enters  into  the  iaqai- 
ry,  whether  the  instrume&t  is  a  will,  since,  unless  ffae  have 
a  separate  estate  or  a  power  of  appointment  by  will,  a  ftaae 
covert  cannot  make  a  will.  Each  court  must  therefore  act 
for  itself,  as  it  is  entirdy  competent  to  do.  The  eoorse  in 
the  courts  of  probate  is  indeed  settled,  vihea  the  wife  \ 
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somes  the  right  to  make  a  will  and  the  right  is  questionable  'on^  ^^44 
and  doubtful,  to  pronoace  for  the  will,  on  proof  of  the/ac-  ^i,;^^^!,^ 
tumj  and  leave  it  to  the  Court  of  Equity,  as  a  court  of  con-       ▼ 
struction  and  disposal,  to  determine  definitely,  whether  she 
had  such  an  interest  or  authority  as  she  could  dispose  of  or 
execute  by  will.  Braham  v  Burehell,  3  Addam  243.  There- 
fore, before  this  court  can  take  a  step  towards  the  relief  of 
the  plaintiff,  he  must  come  here  with  a  probate  of  this  paper 
as  a  will. 

But  it  was  further  said,  that  the  cause  should  stand  over 
to  allow  time  to  procure  a  probate,  as  was  done  in  Ro88  v 
Ewtr^  3  Atk.  160.  Leave  was  given  in  that  case,  because 
the  doctrine  touching  the  separate  estates  of  married  women 
and  wills  by  them  had  not  then  been  so  thoroughly  consider- 
ed, and  the  proper  proceedings  settled,  as  it  has  since  been. 
Thore  has  bem  no  doubt  upon  the  law  of  the  case  for  along 
time  pest ;  and,  therefore,  the  party  ought  to  have  taken  the 
light  way  at  first  Besides,  the  plaintiff  made  an  effort,  and 
the  court  of  probate  in  the  first  instance,  in  effect,  pronounc- 
ed against  the  instrument,  and  the  plaintiff  abandoned  it, 
without  carrying  the  question  to  a  higher  court  If  the 
plaintiff  should  still  think  it  worth  his  while,  he  may  yet 
endeavor  to  get  a  probate ;  and  if  he  should  succeed,  be  will 
then  have  matter  for  a  bill  to  which  the  present  decree  will 
be  no  bar. 

Per  Cubiam.  Bill  dismissed. 
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\f  ILLIAM  COLTRAINE,  ADM'R  &c-  r$.  ENN0LD8  CAUSEY  A.  AL. 

Jane  1844  Where  a  bill  is  filed  by  an  aJminuitrator  for  the  purpose  of  setting  aside  a 

a  deed  executed  by  his  iutestate,  on  the  ground  that  it  was  given  to  defraud 

crediUm,  he  is  estopped  from  shewing  that  it  was  fraudulent,  although  he 
alleges  that  he  was  himself  one  of  the  creditors  intended  to  be  defrandcd. 

This  cause  having  been  set  for  hearing,  was  transmitted 
from  Randolph  Court  of  Equity,  at  Spring  Term,  1844,  hy 
consent  of  parties,  to  the  Supreme  Court, 

The  bill  states  that  John  Coltraine  had  executed  to  Wil- 
liam Coltraine  (the  plaintiff)  four  several  bonds  of  $500 
each;  that  he  the  said  William  Coltraine  purchased  of  Man- 
love  A.  Causey  a  tract  of  land  at  the  price  of  $2000,  and 
paid  the  purchase  money,  by  endorsing  to  him  the  aforesaid 
four  several  bonds ;  that  the  said  Manlove  A.  Causey,  being 
greatly  indebted,  and  much  harrassed  with  ca,  aa^s  by  his 
creditors,  with  a  view  to  defraud  his  aforesaid  creditors,  did, 
without  any  bona  fide  consideration,  assign  the  aforesaid 
four  bonds  which  he  thus  t\eld  on  John  Coltraine,  to  the  de- 
fendant Ennolds  Causey,  under  a  secret  trust  that  they 
should  hold  the  proceeds  of  the  same  for  the  benefit  of  the 
assignor,  his  wife  and  children.  The  bill  further  states,  that 
Manlove  A.  Causey  died  in  September,  1840,  and  that  the 
plaintiff  administered  on  his  estate.  Upon  the  coming  in  of 
the  answer  of  Ennolds  Causey,  in  which  he  stated  that  only 
two  of  the  bonds  had  been  assigned  to  him,  and  that  the  oth- 
er two  had  been  assigned  to  Levin  Kirkman,  the  plaintiff, 
amended  his  bill,  and  therein  alleged  that  the  said  other  two 
bonds  were  in  the  hands  and  custody  of  Jane  S.  Causey,  the 
widow  of  Manlove  Causey,  and  of  Levin  Kirkman,  tlie  fa- 
ther of  said  Jane  S.  for  safe  keeping  for  the  use  of  said  Man- 
love or  his  representatives,  and  to  be  delivered  when  they 
should  be  demanded ;  and  further,  that,  if  the  said  two  bonds 
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were  endorsed  by  said  Manlove  to  the  said  Levin,  theen-<'^»»*i^^^ 
dorsement  was  without  consideration,  and  in  trust  for  said  coUrtine" 
llanlove ;  or  that,  if  the  same  were  upon  consideration,  that  ▼ 
it  was  a  security  for  the  payment  of  some  inconsiderable  ^' 
sum  of  money  due,  or  alleged  to  be  due,  from  the  ^d  Man- 
love  to  the  said  Levin,  or  some  other  person.  The  prayer 
of  the  bill  is,  that  the  defendants  respectively  be  decreed  to 
surrender  the  aforesaid  several  bonds  to  the  plaintifi^  as  ad- 
ministrator of  Manlove  A  Causey,  in  order  that  the  proceeds 
may  be  held  by  him,  when  collected,  as  assets  for  the  bene- 
fit of  the  creditors  oi  his  intestate,  and  for  general  relief. 
The  defendant  Kirkman,  in  his  answer,  says  that  he  was  a 
creditor,  by  open  account,  of  M.  A.  Causey,  to  the  amount 
of  $447  32i  cents ;  and  that  one  John  Kirkman  was  anoth- 
er creditor  by  bond  for  $20;  that  M.  A.  Causey  assigned  to  him 
as  collateral  security  for  those  debts  two  of  the  said  bonds  men- 
tioned in  the  bill,  due  December,  1843  and  and  1844,  to  col- 
lect and  pay  the  said  two  debts.  He  submits  to  account,  and 
pay  to  the  plaintiff,  as  the  administrator,  the  balance  of  the 
said  two  bonds,  after  deducting  the  aforesaid  claims.  En- 
nolds  Causey,  the  other  defendant,  in  his  answer  says,  that 
he  is  a  bona  fide  assignee  of  the  plaintiff's  intestate  of  the 
other  two  bonds  mentioned  in  the  bill.  But  he  now  insists, 
that  if  he  was  to  be  considered  an  assignee  of  the  said  bonds 
upon  the  terms  mentioned  in  the  bill,  still  a  decree  ought  not 
to  be  rendered  ageinst  him  in  favor  of  the  plaintiff,  and  he 
moved  the  court  to  dismiss  the  bill  as  to  him. 

No  counsel  for  the  plaintiff. 

Mendenhall  ^  Morehead  for  the  defendants. 

Daniel,  J.  It  is  very  certain,  that  if  the  assignment  to 
E.  Causey  of  the  said  two  bonds  by  M.  A.  Causey,  was  for 
the  purpose  stated  in  the  plaintiff's  bill,  to  wit,  to  hinder,  de- 
lay and  defraud  the  said  M.  A.  Causey's  creditors,  and  also 
enable  him  by  fraud  to  get  the  benefit  of  the  insolvent  act, 
it  was  nevertheless  both  in  law  and  equity  a  good  and  effec- 
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JvM,  1844  tual  tracsfer  as  againt  the  aasigiior  and  bis  representatiyos, 
Cohnine  ^^^^s''^  ^^  ^^^^  "^^  appear  that  he  did  take  the  oath  of  in- 
Y       solvency  ;  for  it,  by  force  of  the  statute,  was  only  void  against 
^^"^^    the  creditors  of  the  assignor,  Rev.  Stat.  cb.  60,  sec.  1.    The 
plaintiff,  althoogh  he  alleges  in  his  bill  that  he  is  a  creditor, 
nevertheless  sues  as  the  administrator  of  M.  A.  Causey,  de- 
ceased, and  not  as  a  creditor.    He  therefore  stands  here  in  no 
better  a  situation  as  to  these  bonds  than  his  intestate  would, 
if  he  were  now  alive,  and  the  plaintiff  in  the  cause.     The 
bill  must  be  dismissed  as  to  E.  Causey,  and  Jane  S.  Causey. 
And  there  will  be  a  decree  for  an  account  against  Kirkman. 

Per  Curiam,  Decree  accordingly. 


JOHN  PAXTON  V9.  AMBROSE  M.  RHEA,  ErOR  dt  AL. 

A.  being  entitled  to  one-nxth  of  certain  undivided  negroee,  end  B.  to  two* 
sixths  of  the  same,  it  was  agreed  between  them  by  parol,  in  the  year  1803, 
that  if  A.  would  permit  B.  to  use  and  enjoy  his  one-sixth  during  B*s  !§&• 
time,  A.  should  be  entitled  at  B's  death  to  the  whole  of  the  thre^^zlfafl. 
B.  aocoidingly  kept  A*s  one-sixth  titt  his  death— AZi  that  this  was  a  ^ralii 
contiact — that,  being  executory,  A.  did  not  convey  an  absolnte  iatenat  ia 
his  one-sixth  to  B.  by  giving  him  a  life  estate,  and  that  suit  being  brou^t 
within  three  years  after  B*s  death,  the  statute  of  limitations  was  no  bar  to 
the  recoTery. 

This  cause  was  removed  for  hearmg  to  the  Supreme  Court 
from  Mecklenburg  Court  of  Equity,  at  Spring  Term,  1844. 

The  following  facts  were  disclosed  by  the  pleadings  and 
proofs : 

The  plaintiff's  father,  James  Pazton^  soon  after  making 
his  will  and  leaving  his  wife,  Mary  Paxton,  executrix,  died 
in  the  year  1781 .  By  the  said  will  the  testator  bequeadied 
as  follows :  "I  give  and  bequeath  to  my  child  that  is  not 
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"toni  my  scffiel  maie,  logeChar  with  the  first  child  that  the^oM,  1M4 
negro  wench  Sive  does  have,  if  she  should  have  any;"  T^^^^^mun 
testator's  wife,  Mary,  was,  within  six  months  from  his  death,  ^j_ 
delivered  of  a  son,  who  was  named  James  Paxton,  Junior ; 
the  dave  Sive,  about  the  same  time,  was  delivered  of  a  fe^ 
male  child  named  Rose.  Mary  Paxton,  the  widow,  after- 
wards  married  Reuben  BosweU,  and  by  him  had  three  chil* 
dren,  Ambrose,  Mary  and  Esther.  In  the  year  1798,  James 
Paxton,  Jun.,  died  intestate,  and  without  issue.  His  next  of 
kin  were  his  mother,  the  plaintiff,  Esther  the  wife  of  Alex^ 
ander  Gray,  and  the  three  children,  then  living,  of  Reuben 
BosweU  by  his  mother.  Alexander  Gray  administered  on  the 
estate  of  James  Paxton,  Jun.  Reuben  BosweU  in  right  of  bia 
wife  was  entitled  to  one-sixth  of  the  personal  estate  of  Jame9 
Ptoton,  Jun.,  and  he  purchased  Alexander  Gray^s  one-sixth 
in  right  ci  his  wife  Esther.  The  plaintiff  was  entitled  to 
one-sixth  as  his  share.  The  bill  states  that  Reuben  BozweU, 
in  the  year  1803,  entered  into  an  agreement  with  the  plain* 
tifi;  that  if  he  would  not  then  claim  a  division  of  the  slaveS| 
Rose  and  her  increase,  but  would  let  him,  BosweU,  have  the 
plaintiff^s  undivided  interest  in  the  said  slaves,  for  and  dur^ 
ing  the  lives  of  himself  and  wife,  (the  plaintiff's  mother,) 
that  then  he,  the  plaintiff,  might  have  and  hold  in  his  own 
right  the  interest  in  three-sixths  of  the  said  slaves.  The 
agreement,  the  bill  states,  was  jSrmly  entered  into  by  the 
idaintiff  and  BosweU.  And  that  BosweU,  up  to  his  death, 
aiwas  admitted  it  to  be  obUgatory  on  him ;  and  that  he,  Bos- 
weU, took  and  kept  possession  of  Rose  wid  her  increase,  un- 
der the  said  agreement ;  that  the  plaintiff,  several  years  ago, 
moved  to  the  western  country,  and  BosweU,  who  resided  in 
Mecklenburg  county  in  this  State,  in  the  month  of  August, 
in  the  year  1836,  made  his  wUl,  and  bequeathed  the  whole  of 
the  said  three-sixths  which  he  then  held  in  Rose  and  her  in* 
crease  to  his  grand-children,  with  a  view  to  defmud  the 
plaintiff,  as  the  biU  states,  of  his  rights,  and  soon  after  died ; 
that  Rhea,  who  had  married  one  of  BosweU's  daughters,  was 
left  the  executor;  that  he  qualified  and  took  possession  of 

E3 
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June,  1844  the  slaves  RoBd  and  her  increase^  and  has  ddirered  them 
^  over  to  the  other  defimdants,  the  legatees  under  IL  Boswell's 

T  wilL  The  bill  prays  that  the  said  slaves  be  decreed  to  be 
^*  brought  forth  by  the  defendant  and  divided,  and  that  thiee* 
sixths  of  the  same  may  be  decreed  to  him ;  and  there  is  a 
prayer  for  general  relief.  The  defendants  have  answered 
and  (except  Gray,)  admit  all  the  allegations  in  the  bill,  ex« 
eept  the  agreement  therein  stated  to  have  been  made  by 
Reaben  Boswell,  with  the  plaintiff  and  with  Alexander 
Gray.  The  defendant  A.  Gray  admits  the  allegations  in  ioio 
in  the  bill.  The  other  defendants  deny  the  said  agreement, 
and  pray  that  the  plaintiff  be  put  to  full  proof  of  it.  They 
also  allege  that,  if  such  an  agreement  had  ever  been  made,  it 
amounted  to  a  conveyance  for  life  of  the  slaves  Rose  and  her 
children,  and  that,  in  law,  would  be  a  conveyance  of  the  en- 
tire interest;  as  a  remainder  in  slaves  at  that  time  could  not 
have  been  created  by  contract.  The  defendants  insist,  like- 
wise, that  if  the  chaiges  in  the  bill  be  true,  the  plaintiff  had 
his  remedy  at  law.  The  defendants,  except  Gray,  state  in 
their  answer,  that  Reuben  Boswell  had  possession  of  Rose 
and  her  increase  for  near  forty  years,  claiming  them  as  his 
own  property.  They  insist  on  length  of  time,  and  also  on 
the  statute  of  limitations.  They  also  insist  that  all  and  eve- 
ry kind  of  demand,  which  the  plaintiff  ever  had  against 
Reuben  Boswell  was  discharged  by  the  sale  to  the  plaintiff 
of  a  slave  by  the  name  of  Alexander,  in  the  year  1823. 
There  was  a  replication  to  the  answer,  and  dqx)sitions  being 
taken,  the  cause  was  set  for  hearing. 

Oshorne  for  the  plaintiff. 

•Alexander  ^  Caldwell  for  the  defendants. 

Daniel,  J.  The  parties  have  taken  depositions,  and  set 
down  the  cause  for  a  hearing,  and  it  now  comes  on  to  a  hear* 
ing.  The  testimony  of  Robert  Porter  expiessly  establishes 
the  agreement  as  stated  in  the  bill,  to  wit,  that  Boswell  and 
his  wiife  were  to  have  the  slave  Rose  and  her  increase  during 
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their  Ilyes^  and  then  the  said  slaves  were  to  be  die  property  Jwm^  18U 
of  the  plaintiff.  This  testimony  of  Porter  is  supported  by  p^^^ 
that  of  John  Stile  and  John  Jones^  who  depose  that  they  bad  ▼  ' 
frequently  heard  R.  Boswell  say,  that  after  the  death  of  his  ^'^ 
wife  and  himself,  Rose  and  her  increase  would  be  the  properr 
tj  of  the  plaintiff--and  that  he,  Boswell,  made  such  remarks 
within  a  year  or  so  before  he  died.  And  there  is  no  evidence 
in  the  cause  that  Boswell  ever  set  up  an  absolute  rig^t  to 
Rose  and  her  children.  There  is  proof  that  Boswell  had,  in 
the  jeBi  18ti3,  purchased  Alexander  Gray's  share,  and  that 
he  then  agreed,  in  consideration,  that  the  plaintiff  then  let 
Boswell  have  the  plaintiff's  share  for  the  life  of  Boswell  and 
his  wife,  or  the  survivor  of  them  ;  that  after  the  death  of 
himself  and  wife.  Rose  and  her  increase  should  be  the  pro- 
perty of  the  plaintiff.  Secondly^  the  contract  between  the 
plaintiff  and  Boswell,  being  executory  in  its  nature,  and  not 
to  be  completely  executed  until  the  death  of  Boswell  and  his 
wife,  the  rale  ci  law  insisted  on  by  the  defendants  does  not 
apply,  to  wir,  that  a  conveyance  for  life  of  a  chattel  was  a 
conveyance  of  the  whole  interest  Thirdly,  the  act  of  lim- 
itations does  not  bar,  as  it  appears  that  R.  Boswell  made  his 
wiU  in  August,  1836;  and  this  bill  was  filed  at  February. 
Term,  1839.  Fourihly^  we  are  of  the  opinion,  that  the 
slave  Alexander  was  conveyed  in  1823  by  Boswell  to  the 
plaintifi^  but  not  in  satisfection  of  the  demand  n6w  set  up 
by  the  bill.  Alexander  was  not  one  of  the  children  of  Rose, 
nor  had  the  jdaintiff  then  any  right  to  press  this  demand  upon 
Boswell,  and  there  is  proof  by  the  witness,  Porter,  that  the 
plaintiff  and  a  slave  be  owned  named  Sambo,  before  he  left  this 
Stale  for  Tennessee,  worked  for  Boswell  for  several  years. 
These  is  a  witness  (A.  Spratt)  examined  for  the  defendants, 
(his  daughter  married  the  son  of  R.  Boswell,  and  his  chil- . 
dren  are  some  of  the  legatees,  under  R.  Boswell's.villof 
these  very  slaves;)  he  says  that  he  and  the  plaintiff  had  a 
conversation,  when  he  came  in  from  Tennessee  to  commence 
this  suit,  and  he  asked  the  plaintiff  if  he  had  not  received  a 
negro  boy  of  A.  Boswell  in  satisfaction  of  this  claim ;  the 


2B3  EaUITY  CASES  IN  THE 

Jima  1044  plaintiff  said,  tbat  he  had  got  a  negro  boy  in  satisfaction  of 
J.         '  his  claim,  as  the  witness  understood.  And  he  further  said,  that 
V       he  would  then  have  signed  any  instrument  of  writing,  if  any 
***    had  been  drawn  up,  in  full  satisfaction  of  his  claim  against 
Beuben  Boswell,  and  that  he  never  would  have  troubled  the  de- 
fendants ii'hehad  not  been  urged  to  it  by  his  son  and  son-in-law. 
We  think  that  this  witness  must  be  mistaken,  if  he  understood 
the  claim  spoken  of  by  the  plaintiff  in  that  conversation,  to 
be  this  claim;  for  in  the  year  1823,  when  the  boy  was  purchas- 
ed for  $300,  as  is  expressed  in  the  bill  of  sale,  the  one-half 
of  the  price  of  Rose  and  her  increse  (upwards  of  four)  must 
have  been  considerably  larger— the  plaintiff,  if  he  talked  of 
a  claim  at  all,  must  have  meant  some  claim  he  then  had  a 
right  to  urge  against  Boswell ;  there  is  no  writing  here  exr 
hibited  evidencing  exactly  what  claim  was  paid  when  the 
'boy  Alexander  was  sold.    And  upon  the  other  point  in  his 
evidence,  it  may  be  true,  that  the  plaintiff,  an  old  man  re- 
siding in  Tennessee,  said  that  ho  would  ndt  have  brought 
this  suit  in  equity,  if  he  had  not  been  urged  to  it  by  his  son 
and  son-in-law ;  but  that  does  not  prove  that  he  had  no  right 
to  commence  such  a  suit«    He  did  commence  the  suit — and 
and  all  the  circumstances  shew  that  Pratt  has  intentionally 
mistated  this  conversation,  or  that  he  is  mistaken  in  what 
was  said  and  meant  at  the  time  by  the  plaintiff.  Th^e  mnst^ 
therefore,  be  a  decree  declaring  that  the  plaintiff  is  aititled 
under  the  agreement  between  him  and  Boswell  to  one  half  of 
the  slave  Rose  and  her  increase,  and  to  have  partition  made 
of  them ;  and  there  must  be  a  decree,  that  the  slaves  be  pro- 
duced by  the  parties  in  whose  possession  they  are,  for  the 
purpose  of  partition,  and  that  a  division  be  made  according- 
ly; and  for  an  account  of  the  profits,  with  just  allowances 
to  the  several  defendants,  if  the  plaintiff  choses  to  have  such 
account. 

P£a  Curiam,  Decree  accordingly. 
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ROBEBT  Y.  OVERBT  fc  AL.  w.  BOBERT  HARRIS.  June,  1844 


The  tct  of  1806,  Rct.  Stat,  c  37,  lec  17,  excludes  all  parol  proof  of  the  gift 
of  a  alaTe,  of  cTeiy  aort,  or  to  any  purpose,  in  the  CourU  of  Equity,  as  welf 
as  tlM  Coorts  of  Law. 

Thsrafiira,  where  the  plaintiff  alleged  that,  the  defendant  bad  tmated  him,  and. 
also  told  divers  other  penens,  that  he  had  given,  though  not  by  deed,  certaui 
slaves  to  his  son ;  that  upon  the  faith  of  these  representations,  the  plaintiffs, 
who  were  merchants,  gave  credit  to  the  son  to  a  large  amount,  and  took  as  a 
security,  a  deed  in  trust  on  the  said  negroes,  executed  by  the  son  ;  that  the 
am  afterwards  died  ioaolvenf ,  and  praying  that,  unless  the  defendant  woold 
pay  their  demand,  the  ahivee  shonid  be  sunendeied  up  to  satisfy  the  said 
trust :  JkU,  that  such  parol  evidence  of  a  gift  from  the  father  to  the  son. 
could  not  be  received  for  any  purpose,  that  the  sUives  still  belonged  to  the  de- 
fendant, and  were  not  subject  to  the  debts  of  the  son,  and  that  therefore  the 
bill  must  be  dismissed.  If  the  plaintiff  was  deceived  by  fraudulent  misrep-' 
resentBtions  of  the  defendant,  his  remedy  was  at  law. 
The  oaasa  of  Carter  ▼  Rutland^  I  Hay.  97.  IBU  ▼  JTri^As,  1  Dev.  ^  Bat 
396.  MamUn  v  Abtvn^  1  Dev.  die  Bat  479,  and  AUtnn  v  Hamlin^  S  Dev. 
dc  Bat  115,  cited  and  approved. 

This  cause  was  transmitted  to  tlie  Supreme  Court  by  con^ 
sent  of  parties,  from  Granville  Court  of  Equity,  at  SpriE^ 
Term,  1844. 

The  bill  states,  that  two  of  the  plaintiffs,  Overby  and 
Gregory,  were  partners  in  a  country  store  in  Granville  coun- 
ty, in  which  one  Lawson  Harris,  a  son  of  the  defendant, 
Robert  Harris,  had  dealings,  before  and  in  the  year  1840 : 
That  before  that  time,  the  defendant  had  put  into  his  son's 
possessicm  several  slaves,  whose  names  are  stated,  which  the 
SOD  claimed  and  used  as  his  own,  keeping  them  in  his  service 
and  hiring  them  oat  and  applying  the  hires  to  his  use:  That 
the  defendant  also  spoke  of  the  slaves  in  the  family,  among 
his  neighbors,  to  constables,  and  others  having  demands 
against  his  son,  as  his  son's  property :  That  the  firm  having 
trusted  Lawson  Harris  to  a  considerable  extent,  one  of  them 
enquired  of  the  defendant,  whether  the  said  Lawson  could 
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June,  1644  be  Safely  trusted,  and  was  informed  by  him,  that  he  was  very 

~ — ~"  good  for  all  his  contracts  to  the  amount  of  $2000,  and  that 

^       the  property  he  had  in  possession  belonged  to  him,  including 

Hwru.    ijjg  gj^j  slaves :  That  upon  the  fiedth  of  his  representation, 

'the  firm  went  on  to  give  credit  to  Lawson  Harris  until  the 

debt  amounted  to  the  sum  of  $801  68,  on  the  23d  of  June, 

1840,  when  Lawson  Harris  gave  several  bonds  for  different 

sums,  making  in  the  whole  the  said  sum.     On  the  9th  of 

July,  1840,  Lawson  Harris,  for  the  purpose  of  securing  the 

payment  of  the  bonds  to  those  plaintiffs,  conveyed  the  said 

negroes  to  the  other  plaintiff,  David  J.  Williamson,  in  trusf, 

to  sell  and  pay  the  debt ;  and  afterwards,  upon  hearing  of 

the  deed,  and  that  the  trustee  was  about  selling  the  negroes, 

Robert  Harris  set  up  a  claim  to  them  upon  the  groimd,  that 

he  had  never  conveyed  them  to  his  son,  and  he  took  them 

into  his  own  possession,  and  refused  to  let  Wilkerson  have 

them  for  the  purpose  of  selling  them. 

The  bill  status,  that  the  plaint  ifiis  cannot  establish  that 
Robert  Harris  did  make  a  conveyance  of  the  slaves  to  his 
son.  But  it  insists,  that  but  for  the  belief  of  the  plaintiffs 
founded  on  the  conduct  and  representations  of  the  defendant, 
that  he  had  given  them  to  him,  the  plaintiffs  would  not  have 
trusted  his  son.  And  it  states  further,  that  Lawson  Harris 
has  since  died,  intestate,  and  also  insolvent,  imless  these 
daves  belonged  to  him,  and  that  there  has  been  no  adminis- 
tration on  his  estate,  and  that  the  plaintiffs  will  lose  their 
debt,  unless  they  can  recover  it  from  the  defendant,  Robert 
Harris,  or  raise  it  out  of  the  slaves  conveyed  in  the  deed  to 
Wilkerson.  The  prayer  is.  Chat  the  rights  of  the  plaintiffs 
may  be  declared,  their  debts  ascertained,  and  the  slaves  de- 
clared to  be  the  prq)erty  of  Lawson  Harris,  as  between  the 
plaintiff  and  the  defendant,  to  the  extent  of  satisfying  the 
debt :  That  the  deed  of  trust  may  be  set  up  and  declared  an 
effectual  security  in  this  Court  against  the  defendant,  and 
that  he  may  be  decreed  to  pay  the  plaintiff's  debt,  or  surren- 
der the  slaves  to  be  sold  for  that  purpose. 
The  answer  states  many  circumstances  for  suspecting  the 


SUPREME  COURT  OP  NORTH  CAROLINA.  255 

capacity  of  Lawson  Harris  to  make  a  conyeyance,  and  tend*  ^«n<»>  ^^^ 
ing  to  shew  impositic»i  on  him  in  coniracting  the  debts  and  "q^^, 
giving  the  securities  for  it.     The  answer  admits,  that  seve-       « . 
ral  years  before  1840,  the  defendant  had  put  four  negroes  in*      ^"^ 
to  his  son's  possession ;  but  it  denies  that  he  executed  a  con* 
veyance  for  them,  or  ever  intended  to  give  them.     It  states, 
that  the  defendant  put  his  son  into  possession  of  a  plantatioii 
and  these  negroes,  and  allowed  him  the  use  and  profits  of 
them  for  the  support  of  his  son  and  his  fiEimily :  and  that 
the  defendant  believes,  that  it  was  generally  understood  in 
the  neighborhood,  that  he  had  neither  given  the  land  nor  the 
negroes,  but  only  lent  them.      He  denies  encouraging  Over- 
by  and  Gregory  to  trust  his  son,  or  that  he  eyer  gave  them 
to  understand,  that  he  had  conveyed  the  negroes  to  his  son, 
or  that  the  son  had  a  right  to  sell  or  mortgage  them,  though 
he  often  said  in  the  neighborhood,  that  he  gave  his  son  the 
xise  of  the  property  and  allowed  him  to  hire  the  negroes. 

Replication  was  filed  to  the  answers,  and  numerous  depo* 
silions  having  been  taken,  the  cause  was  set  for  hearing. 

Badger  for  the  plaintiffs. 

JB.  G,  Rtade  and  Iredell  for  the  defendant. 

RuFFiN,  C.  J.  The  plaintiffs  have  endeavored  to  estahr 
lish  their  debt,  and  to  prove  declarations  of  the  defendant  to 
several  persons,  importing  that  he  had  given  the  negroes  and 
land  to  his  son,  or  that  they  were  his.  No  particular  com- 
munication appears  between  the  plaintiffs  and  the  defendant) 
except  that  it  is  stated  by  a  person,  who  was  a  'clerk  for 
the  plaintiiEs,  that  in  1837  he  informed  the  defendant,  that 
his  employers  were  not  willing  to  trust  his  son  further,  with- 
out enquiring  from  him  what  he  was  worth,  and  whether 
the  negroes  in  his  possession  were  his,  and  that  the  defend- 
ant repUed,  that  he  had  given  the  negroes  to  his  son,  and 
that  he  might  tell  Overby  and  Gregory  that  his  son  was  ad 
good  for  $1600  as  any  body.  On  the  contrary,  other  persons 
ItTing  in  the  neighborhood  state^  that  it  was  clearly  imder- 
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JuM,  1844  stood,  generally,  that  Lawson  Harris  only  had  the  use  of  the 
^^^.      land  aod  negroes  as  a  loan,  at  the  pleasure  of  the  father. 

If  the  cause  turned,  in  our  opinion,  on  the  question  of 
fact,  whether  the  defendant  had  spoken  in  general  conversa- 
tions among  his  neighbors,  of  the  negroes  as  his  son's,  and 
as  having  been  given  to  him  by  the  defendant,  or  even  that 
he  had  given  Overby  and  Harris  so  to  understand,  the  Court 
might  upon  the  preponderance  of  evidence,  declare  the  fact 
affirmatively,  though,  certainly,  there  is  a  good  deal  of  evi- 
dence both  ways.  But  we  do  not  deem  it  material  to  weigh 
the  evidence  upon  those  points,  because,  admitting  those 
facts  to  be  for  the  plaintiffs,  our  opinion  is  still  against  them 
upon  the  law. 

The  frame  of  the  bill,  in  itself,  admits,  that  the  defendant 
never  did  give,  that  is  to  say,  never  did  convey  the  diaves  to 
his  son,  and  that,  as  we  conceive,  is  fatal  to  the  plaintifls' 
case.  The  plaintiffs  do  not  claim  as  purchasers  of  these  par- 
ticular slaves  in  the  presence  or  with  the  knowledge  and  con- 
currence of  the  defendant.  In  that  case  he  would  be  reliev- 
ed, not  upon  the  ground  that  the  defendant  was  estopped  by 
his  fraud  to  deny  that  he  had  given  the  negroes  to  his  son, 
but  upon  the  ground,  that  he  had  induced  the  plaintiffs  to 
part  from  their  money  under  a  belief  that  they  were  getting 
a  good  title,  derived  by  their  vendor  by  purchase  or  other- 
tvise  from  the  defendant  or  some  other  person.  But  this 
bill  is  founded  simply  upon  the  oral  statements  of  the  de- 
lendant  to  sundry  witnesses  and  to  the  plaintiffs,  that  he  had 
given  the  negroes  to  the  son.  To  sustain  it,  would  be  di- 
rectly in  the  teeth  of  the  act  of  1806.  For  after  all,  what 
do  the  defendant's  declarations  amount  to,  but  this,  that  he 
had  made  a  parol  gift  to  his  son,  whereby  he  became  the 
owner  of  the  slaves  and  might  be  dealt  with  as  such?  Up- 
on the  face  of  such  declarations  they  disprove  any  gift,  that 
is,  any  valid  gift,  and,  therefore,  in  legal  contemplation,  they 
could  not  be  deceptive.  In  truth,  however,  such  declara* 
tions  cannot  be  received  at  all,  to  establish  the  ^ifl.  The 
act  of  1806  says  no  gifts  of  slaves  shall  be  available  either 
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in  Unr  or  equity  unless  made  in  Vritingi  signed  by  the  do- Jone,  1844 
nor,  attested,  proved  and  registered,  with  a  proviso  as  to  ad-  ^ 
vancemenls  to  a  child  who  remains  in  possession  until  thedeath  t 
of  the  parent  intestate.  The  act  begins  by  declaring,  that  Hani*. 
it  was  made  "for  the  prevention  of  frauds."  On  whom?  on 
the  alleged  donor  and  bis  creditors,  of  course;  for  it  can  be 
on  no  one  else.  And  the  method  taken  to  prevent  the  fraud| 
then  in  the  view  of  the  Legislature,  is  by  requiring  all  gifts 
of  slaves  to  be  in  writing.  Consequently  it  excludes  all 
parol  proof,  of  every  sort,  or  to  any  purpose.  The  very  ob- 
ject is  to  protect  the  pretended  donor  from  the  fraud  of  hav- 
ing his  slaves  taken  from  him  by  gifts,  proved  by  witnesses 
from  his  word  of  mouth  at  the  time  of  the  alleged  gifl  or  in 
the  form  of  subsequent  acknowledgments.  But  it  is  said  to 
be  a  gross  fraud  in  the  defendant,  thus  to  deceive  persons 
induced  to  deal  with  the  son  both  by  his  apparent  owner- 
ship and  by  the  defendani'd  declarations.  Certainly  the  pos- 
session of  personal  property  is  calculated  to  produce  the  be- 
lief of  a  title  in  the  possessor;  and  upon  that  idea  and  the 
fraud  that  might  be  practised  upon  creditors  and  purchasers 
from  the  possessor,  was  founded  the  old  rule  laid  down  by 
the  Courts,  that  a  gift  was  to  be  presumed,  when  a  father 
put  slaves  or  other  chattels  into  the  possession  of  a  child. 
Carter  v  Builandi  I  Hay<  97.  It  was  admitted  in  the  ar- 
gument, that  the  act  of  1806  has  abrogated  this  rule  of  the 
common  law,  implying  a  gift  for  the  protection  of  creditors 
and  purchasers*  Bat  it  was  contended,  that  active  means, 
taken  by  the  father  and  son  to  impress  the  public  with  a  be- 
lief of  a  gift  and  to  induce  particular  persons  to  trust  the 
son,  stand  on  a  different  footing;  and  should  induce  the 
Court  of  Equity  to  hold,  that,  although  as  between  the  fath 
er  and  son  the  negroes  belong  to  the  former,  yet  as  between 
the  father  and  son's  creditors  they  belong  to  the  son.  Such 
false  representations  may  subject  the  party  to  an  action  at  law 
for  the  deceit,  as  in  Tasley  v  Freeman^  3  T.  R.  51,  as  to 
which  it  would  be  the  same  whether  the  false  representation 
was  as  to  the  son's  owning  particular  property,  or  generally, 

F3 
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Jon*,  1844  being  trust  worthy.  But  in  reference  to  a  change  of  the 
^^^.  property  in  the  slaves  or  creating  a  charge  on  ^hem  in  equi- 
T  ty  for  any  purpose,  the  position  is  erroneous.  For,  if  we  are 
Hairit.  lo  receive  parol  evidence  of  this  sort  to  establish  a  gift  or 
quasi  gift,  we  must  likewise  listen  to  similar  evidence  on  the 
other  side;  so  as  to  bring  about  oil  the  danger  of  fraud  and 
perjury  the  Legislature  meant  to  exclude  by  requiring  a 
writing.  This  case  is  an  example  of  that  dans;er.  The  an- 
swer positively  denies  the  gift,  or  that  the  defendant  ever 
stated  that  he  made  o  gift,  and  there  is  much  testimony  on 
both  sides  as  to  the  defendant's  conduct  and  the  neighbor- 
hood belief.  And  the  most  express  declarations  carry  the 
case  only  a  step  beyond  the  presumption  from  long  posses- 
sion. So,  that  itcannot  be  said,  that  creditors  are  more  like- 
ly to  be  deceived  in  one  way  than  the  other.  The  Court  has 
repeatedly  expressed  its  senate  of  the  hardships,  nay,  mis- 
chiefs, arising  in  this  respect  out  of  the  act  of  1806,  and  sup- 
posed it  would  be  belter  to  hold  the  title  to  be  with  the  pos- 
tsessor  after  a  certain  time,  even  if  there  were  the  most  ex- 
press evidence  of  a  loan.  For  it  is  much  more  probable 
that  purchasers  or  creditors  of  the  child  will  be  defrauded 
by  being  deceived  from  the  possession  and  apparent  owner- 
ship of  the  child,  than  that  the  parent  will  have  a  gift  false- 
ly proved  on  him.  For  the  act  of  1806  allows  the  pared! 
to  place  slaves  in  the  possession  of  the  child,  to  be  his,  at  bis 
election,  as  an  advancement  ah  initio,  and  yet  says,  that  it 
ahall  create  no  presumption  of  a  gift,  and  that  nothing  shall 
be  evidence  of  snch  gift  but  a  writing,  executed  according 
to  the  statute.  Although  this  is  a  fraud  in  fact,  the  Court 
cannot  hold  it  to  be  so  in  law ;  because,  as  was  said  in 
'  Hill  T  Hvghts,  1  Dev.  &  Bat.  336,  it  would  be  a  manifest 
departure  from  the  province  of  the  judiciary  t>  treat,  as  a 
fraud,  what  a  statute  expressly  sanctions.  So,  in  Hamlin  v 
Alston^  I  Dev.  &,  Bat.  479,  and  in  Alston  r  Hamlin^  2 
Dev.  &  Bat.  118,  we  held,  that  the  notion  of  a  parol  estop. 
pel  upon  a  supposed  donor  was  inconsistent  with  the  act  of 
1806,  for  that,  by  requiring  a  writing,  it  necessarily  avoids 
every  thing  in  parol.     Therefore,  for  the  purpose  of  charg- 


Hanii* 
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ing  these  slaves  with  the  plaintiff's  debts,  thejr  must  estab-Xaiw>  18U 
lish  an  actual  gift  to  the  son,  through  the  legal  medium  of  a  q^^^J^ 
written  conveyance.  Theie  is  no  such  thing  as  a  gift  to  the 
son,  in  the  contemplatationof  the  Court  of  Equity,  merely  for 
the  purpose  of  paying  the  plaintifls,  and  not  for  the  purposes 
of  the  son  :  for  a  gift  of  a  slave  to  any  purpose  can  only  be 
in  writing.  We  cannot  hear  parol  evidence  of  a  gift  at  ell. 
The  act  would  be  entirely  evaded  by  allowing  creditors  to 
set  up  this  right,  for,  in  effect,  it  would  re-instate  parol  gilts, 
not  indeed,  at  law,  but  in  equity.  If  the  plaintiffs  have  any 
right  in  the  slaves,  let  them  assert  it  at  law.  If  the  defend- 
ant committed  a  fraud  on  the  plaintiffs  in  inducing  them  to 
trust  his  son,  he  is  liable  personally  for  it  at  law.  But  the 
plaintiffs  have  no  right  to  satisfaction,  attaching  to  those 
slaves  mere  than  to  the  land;  therefore  they  cannot  claim  to 
have  them  sold  or  delivered  to  them* 

Per  Curiam,  Bill  dismissed  with  costs. 


LAW80N  HENDERSON  &  AL.  ts.  ROBERT  H.  BURTON'S  EX'R. 

In  Um  ooone  of  legal  adminutration,  a  jadgment  quando  does  not  alter  pri* 
oriUee  between  debu  so  as  to  give  one  of  inferior  dignity,  on  wbich  such 
jadgment  had  been  taken,  a  preference  beford  a  debt  of  higher  dignity  not 
sued  on. 

Bat  irhere  the  debts  are  of  the  same  dignity,  that,  on  which  there  is  a  judg 
meat  quando,  mast  be  prefeied  to  that  on  which  there  is  no  judgment. 

Since  the  act  of  1830,  Rev.  Stat  ch.  43.  sec,  16,  lands  devised  to  be  soI4 
lor  the  payment  of  debts  are  equitable  assets,  and  the  proceeds  are  therefore 
to  be  applied  to  the  payment  of  debts  as,  and  in  the  order,  the  will  direcU  , 
and,  if  there  be  not  a  suflScicncy  to  pay  all  the  debts  of  a  particular  class, 
they  arc  to  be  applied  to  all  the  d(^bts  of  that  class />flr/  passu,  whether 
doe  by  bond,  simple  contract  or  otherwise,  saving  the  preferences  that  may 
arise  from  specific  liens  for  any  particular  debts. 

The  case  of  Rotmdtru  v  Sawyer^  4  Dev.  44,  cited  and  approved,  and  the 
case  oil^Hnn  t  Xeelliig  2  Dev.  284,  commented  ou. 

This  was  an  appeal  from  certain  interlocutory  orders 
made  in  Che  Cour4  ol  Equity  of  Lincoln  County,  at  Spring 
Term  1844. 
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lane  1844     Tho  following  Statement  of  facts,  was  presented  by  the 
^TZ        record  transmitted  to  tiiis  Court; 

Henderson 

w  Robert  H.  Burton,  largely  indebted,  cbieflyon  responsi- 

Burton,  biiitjcs  for  Other  persons  who  failed,  died  in  Septemlx»r, 
1841,  having  previously  made  his  will,  in  which  he  appoin- 
ted Mrs.  Burton  and  two  other  persons,  executrix  and  execu- 
tors, and  bequeathed  and  devised  to  the  same  persons  all  his 
estate,  real  and  personal,  in  trust,  to  sell  the  same  or  such 
•  parts  as  should  be  necessary,  and  as  the  executors  might 
choose,  at  private  or  public  sale,  for  cash  or  on  credit,  and 
out  of  the  proceeds  to  pay  all  the  testator's  debts:  but  in  ma- 
king those  payments,  the  executors  are  to  pay  the  testator's 
own  debts  £rst,  that  is,  such  as  he  contracted  on  his  own 
account  and  not  as  surety  for  others,  in  preference  to  such 
as  he  owed  as  surety  for  any  other  person;  and  among  the 
testator's  own  debts,  those,  for  which  any  person  was  liable 
as  the  surety  for  the  testator,  are  preferred  before  those  for 
which  no  one  was  surety:  and  after  discharging  all  the 
debts  of  those  descriptions,  to  pay  the  debts  for  which  the 
testator  was  liable  as  surety  for  any  other  person  or  persons. 
The  present  bill  was  filed  by  several  bond  creditors  of  the 
testator,  on  behalf  of  themselves  and  all  the  other  creditors, 
against  the  executors  and  devisees,  praying  for  an  account  of 
the  real  and  personal  estate  and  for  payment  of  their  debts 
according  to  the  several  rights  of  the  respective  creditors, 
legal  and  equitable.  At  September,  1842,  the  defendant^ 
having  answered,  there  was  the  usual  decree  for  the  defen- 
dants to  account  and  the  creditors  to  prove  their  debts  before 
the  master,  and  for  an  injunction  against  any  creditor  pro- 
ceeding further  at  law.  At  March,  1844,  a  report  was  made 
by  the  master,  and  thereon  and  on  the  motion  of  some  of 
the.creditors  the  Court  made  the  following  inteiloculory 
orders,  with  which  some  of  the  party  were  dissatisfied  and 
by  leave  appealed. 

<*It  appearing  to  the  Court  by  the  report  of  the  master,  that 
the  judgments  existing  against  the  testator  at  his  death,  and 
the  absolute  judgments  rendered  against  the  executors  them- 
§elyes  have  been  fully  paid  out  of  the  assets  of  the  testator; 
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and  it  also  appearing,  that  there  are  judgments  quando  to  a  June  1844 
large  amount  on   specialties,    which  remain  unpaid:  and  jj^^^g^g^^ 
it  being  suggested,  that  the   executors  will  receive  funds  be-       v 
fore  the  next  term  of  the  Court,   which,  not  being  sufficient    Barton. 
to  satisfy  all  the  said  judgments   quando^  the  executors  are 
nevertheless  desirous  to  apply  under  the  direction  of  the 
Court;  and  it  also  appearing  that  one   Henry  Fullen  wider, 
was  00  the2lst  of  January,  1841,  very  largely  indebted  to 
many  persons,  and  that  the  testator  was  the  surety  for  the 
said  Fullenwider  for  a  considerable  number  of  those  debts, 
and  that  for  the  purpose  of  saving  harmless  the  testator  and 
also  securing  the  payment  of  all  his  snid  debts  in  the  or- 
der therein  mentioned,  the  said   Fullenwider  on  the  day  a- 
foresaid  executed  to  B.  Shipp  Esq.  a  conveyance  for  a  large 
estate,  consisting  of  a  number  of  slaves  and  divers  valuable 
tracts  of  land,  and  iron  factories,  in  trust  to  sell  the  same  for 
cash  or  on  a  credit  and  appropriate  the  proceeds  of  sale  to  the 
payment  in  the  first  place  of  the  said  debts  (which  are  sched- 
uled) for  which  the  testator.  Burton,  was  surety  or  for  which 
any  other  person  was  surety;  and  secondly  to  the  payment 
of  all  other  debts   which  the  said  Fullenwider  owed;   and 
thirdly,  to  pay  the  surplus^  if  any,  to  the  said  Fullenwider 
himself;  and  ii  further  appearing  that  Mr.  Shipp  sold  the  said 
estates  at  public  sale,  and   at  that  sale  the  testator,  Burton, 
became  a  purchaser  to  the  value  of  $32,000,  including  a 
place  called  the  High  Slioals  Factory  at  the  price  of  $21,200; 
that  the  said  Burton  paid  for  all  his    purchases    except  the 
High  Shoals,  and  that  for  the  price  thereof  he  gave  his  bond 
to  the  said  Shipp,  dated,  June.  8th,  1841,  and  payable  twelve 
mouths  afler  date,  and  that,  thereon,  by  agreement  between 
the  said  Burton  and  Shipp,  the  said  Burton  made  sundry 
payments  by  discharging  so  much  of  Fullenwider's  debts 
that  were  secured  by  said  deed,  and  that  by  such  payments 
the  sum  due  on  the  bond  for  g2l,200,  was  reduced  to  $16,- 
946  45j  for  which  a  judgment  quando  was  taken  against  the 
executors  in  June,   1843,  which  is  one  of  the  judgments 
quando  before  mentioned:    And  it  further  appearing  that 
there  is  a  large  number  of  debts  outstanding  due  by  boqdg  of 
the  testator,  on  which  no  suits  have  been  brought:    And 
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June,  1844  ihereiipon,  further  instructions  to  tho  master  being  prayed  as 
Hendereott  ^^  ^'^®  proper  appropriation  of  tiie  personal  and  real  estates, 
▼  and  also  a  declaration  upon  which  the  3xecutors  might  with 
"^'*'  safely  apply  the  funds  they  expected  shortly  to  receive,  the 
Court  ordered:  Tiratf  that  the  defendants  should  pay  such 
funds  as  might  come  to  their  hands  to  tlie  judgments  quanda 
in  profK)rtion  to  their  respective  amounts;  Secondly,  that 
for  the  said  balance  due  to  Mr.  Shtpp,  he  had  a  lien  as  ven- 
dor for  the  same  on  the  High  Shoals,  and  was  entitled  to  be 
paid  thereout  in  preference  to  any  other  creditor  of  the  testa- 
tor:  Thirdly,  that  the  payments  quando  on  specialties  were 
lo  be  paid  before  the  specialties  not  sued  on:  and  lastly,  that 
(he  real  estate  or  its  proceeds  were  legal  real  assets  and  not 
equitable  assets."  Several  persons  concerned  in  interest,  be- 
ing dissatisfied  with  the  decree,  by  several  appeals  brought 
the  whole  decree  before  the  Supreme  Court. 

J.  H.  Bryan^  Osborne  &  Alexander  for  the  plaiatifis. 
Badger^  Caldwell^  Boyden  &  Iredell  for  the  defendant. 

RuFFiN,  C.  J.  The  facts  are  SO  imperfectly  stated,  that 
we  fear  we  shall  be  able  to  render  much  less  assistance  to 
the  parties,  towards  ascertaining  their  rights,  thau  they  ex- 
pected from  their  appeals.  The  report  of  the  master  is  not 
before  us,  except  as  certain  facts  of  it  appear  in  substance  iu 
the  decree,  nor  does  it  appear  whether  Mr.  Shipp  had  con- 
veyed the  High  Shoals  to  the  testator  or  not,  nor  whether 
'the  funds"  which  the  executors  suggested  they  expected 
shortly  to  receive  and  wished  to  pay  out  without  delay, 
were  the  proceeds  of  the  personal  or  real  property,  nor  does 
it  appear,  whether  the  judgments  quando  were  rendered  at 
the  same  or  diSerent  periods,  or  whether  the  suits,  iu 
which  they  were  rendered,  were  brought  at  the  same  or  dif- 
ferent periods.  It  is  therefore  impossible  for  the  Court  to 
say  distinctly,  whether  there  is,  or  is  not,  error  in  the  several 
parts  of  the^decree.  We  can  only  say,  as  to  the  first  declar- 
ation made  in  the  decree,  upon  the  equality  of  the  right  of 
paymemofthe  creditors  by  judgments  gttaitdo,that  it  is 
certainly  correct  in  respect  to  the  proceeds  of  the  real  estate, 
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as  we  hold  that  to  be  equitable  assets;  and  may  be  correct  ^^^^  '^^^^ 
and  probably  is  correct  in  respect  to  the  personal  estote,  be-  jjcnderaoo 
cause  no  lact  is  stated  upon  which  one  of  those  judgments       ▼ 
creditors  can  be  entitled  to  a  preference  over  another.    But      ^'^^^ 
as  the  Court  cannot,  for  the  last    reason,  see  whether  that 
part  of  the  decree  is  correct,  as  between  the  parties  hi  this 
cause,  the  Court  can  neither  affirm  nor  reverse  it,  but  must 
remand  the  case.    Then  the  decree  can  be  reheard  on  pe- 
tition, and  then  the  facts  may  be  moie  distinctly  set  forth,  or 
by  consent,  the  question  may  be  sent  up  again,  if  the  parties 
should  still  wish  the  opinion  of  this  Court  on  il. 

We  are  of  opinion,  upon  the  second  point,  that  Mr.  Shippis 
not  entitled  to  a  preference  of  payment  out  of  the  High 
Shoals  property  ;  that  is  to  say,  upon  the  supposition^  thpt 
he  conveyed  it  to  Barton  in  his  life  time.  The  question  of  a 
Tendor's  equitable  lien  for  the  purchase  money  of  land  con- 
conveyed  by  him,  we  consider  settled  by  the  decision  al  this 
term  of  Womble  v  Battle  &  Blake.  We  know  of  but  one  way, 
if  any,  in  which  that  fund  could  be  reached,  so  as  to  give  Mr. 
Shipp  the  benefit  of  it,  upon  the  ground  of  the  purchase 
money  having  a  preferable  right  of  satisfaction  before  Bur* 
ton's  general  creditors.  That  is  by  considering  the  convey- 
ance by  Mr.  Shipp  to  Mr.  Burton — ifone  was  made — ^before 
the  payment  of  the  purchase  money  and  without  any  person- 
al security  for  it,  except  the  pnrchaser^s  own  bond,  as  an 
act  of  such  gross  negligence  or  inexcusable  want  of  cantion, 
as  to  amount  to  a  breach  oftrust  in  Mr.  Shipp,  and,  of  course, 
in  Burton,  who  concurred  in  it  by  taking  the  conveyance. 
Therefore,  probably,  the  creditors  of  Fullenwider,  who  are 
secured  in  th^  deed,  or  Fullenwider  himself,  (who  has  an  in- 
terest that  his  debts  should  be  paid  as  well  as  in  the  clear 
sarplas)  might,  upon  their  bill  against  Shipp  and  Birrfon^  or 
by  coming  in  before  the  Master,  be  allowed  to  follow  the 
property;  and  if  so,  that  woulJ  relieve  Shipp  to  the  amount 
of  what  they  might  get  out  of  the  property.  That,  however, 
is  the  province  of  those  persons,  and  Mr.  Shipp  cai»not  claim 
it.  Looking  at  Shipp  merely  as  the  vendor  of  land  belongs 
iog  to  him,  we  think  he  hus  no  lien^  after  a  conveyance.    It 
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Jane  1844  ]s  probable  he  did  convey ;  else,  he  would  not  apply  in  the 

Headenun  ^^^  ^^  ^^'      ^^^  ^  ^'^®  ^'^^  ^^  "^'   Stated,  we  Can    UOt    OS- 

▼       811  me  it,  and  must,  therefore,  send  the  cause  back  undecided 
^^^'  upon  this  point  also. 

Upon  the  third  point,  the  Court  is  of  opinion  that  t!ie  de- 
cree is  correct,  as  far  as  it  affects  the  per  sonal  estate;  but  in- 
correct as  far  as  respects  the  fund  arising  from  the  real  es- 
tate, as  the  latter  is  assets  in  equity  only,  and  is,  therefore, 
applicable  to  all  debts  alike,  or,  in  this  case,  to  the  debts  ia 
the  order  directed  in  the  testator's  will.  In  the  course  of 
legal  administration,  and  in  that  way  the  personal  estate 
here  is  to  be  applied,  a  judgment  of  assets  in  fuiuro  does 
not  alter  the  priority  between  debts  so  as  to  give  one  of  infe- 
rior dignity,  on  which  such  a  judgment  has  been  taken,  a 
preference  before  a  debt  of  higher  dignity,  not  suc^d  on. 
This  was  held  in  Roundtree  v  Sawyer,  4  Dev.  44.  An  ex- 
ecutor may.  of  course,  pay  such  a  judgment  on  a  simple 
contract  before  notice  of  a  bond  debt,  as  he  might  do,  if  the 
simple  contract  debt  had  not  been  reduced  to  judgment. 
But  the  judgment  quando  does  not  fix  the  executor  with  as- 
sets, but  assumes  that  he  had  fully  administered  up  to  the 
time  of  judgment;  and,  therefore,  when  called  on  to  ac- 
count upon  a  scire  facias  for  assets  thereafter  come  to  hand, 
the  executor  may  shew  that  there  were  none  applicable  to 
that  debt,  because  debts  of  higher  dignity  existed.  But  be- 
tween debts  of  the  same  dignity,  here  being,  originally,  all 
specialties,  we  think  the  law  is,  that  the  diligent  creditor 
shall  be  preferred.  It  seems  to  have  been  so  considered  by 
Lord  Hard  wick,  in  Ashby  v  Pocock,  3  Atk.  308.  Al- 
though the  judgment  is  not  absolute,  yet  the  suit  gives  no- 
lice  of  the  debt  and  the  judgment  ascertains  it,  and  the  exec- 
utor would  not  be  at  liberty  after  suit  to  make  a  voluntary 
payment  to  a  creditor  in  eqnal  degree,  who  had  not  sued. 
Hence  the  bond  outstanding  could  not  protect  the  executor 
in  a  scire  facias  on  the  judgment;  while  to  a  suit  on  the 
bond,  he  might  plead  the  prior  suit  on  bond  and  judgment 
therefor.  Such  seems  to  be  the  understanding  of  the  text- 
writers  upon  this  question.  Wms.  Exrs.  659,  Ram.  on  Assets 
290,  and  the  authorities  cited  by  him. 
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We  have  already  said,  that  we  hold  the  real  estate  to  be  J«».  1844 
equitable  assets,  and  that  the  decree  was  wrong  in  declaring n«nderooii 
them  legal.    Under  the  act  of  1789,  as  we  held  in  Dunn  v       ▼ 

BnrtOB 

Keeling,  2  Dev.  283,  the  land  would  be  undoubtedly  legal 
assets.  For  that  act  makes  all  devises  void  against  credit- 
ors, as  the  first  section  of  the  St.  3  &  4,  W.  &  M.  C.  14,  had 
in  England  done;  but  it  did  not  take  out  of  the  operation  of 
its  enactment  a  devise  in  trust  or  charge  for  the  payment  of 
debts,  as  by  the  provision  in  the  fourth  section  of  the  En- 
glish Statute  had  been  done.  It  followed  necessarily  that 
all  devises  were  here  alike  void  against  creditors,  and  they 
might  proceed  against  the  devisees  in  actions  at  law  for  their 
debts.  It  might  seem  strange  to  hold,  that  a  devise  for  the 
very  purpose  of  paying  debts  should  be  held  to  be  fraudu- 
lent as  to  the  creditors.  So  it  would  be,  if  it  were  declared 
frniidulent  and  void  upon  the  intent  of  the  testator  in  making 
the  gift,  as  a  deed  by  a  debtor  is  by  the  St.  13  Eliz.  when 
made  with  the  intent  to  defeat  creditors.  But  the  acts  of 
1789,  and  of  3  &  4  W.  &  M  do  not  make  devises  void  upon 
the  intent,  as  a  fact  to  be  found  by  the  court  or  jury,  but  up- 
on the  fact  of  the  devise,  since,  at  common  law,  that  defeat- 
ed the  creditor,  with  whatever  intent  it  might  have  been 
made.  Therefore,  under  these  acts,  lands  devised  to  one  for 
his  own  benefit,  are  clearly  liable  to  the  testator's  creditors, 
although,  in  the  same  will  the  testator  made,  otherwise,  an 
ample  provision  for  the  payment  of  his  debts.  The  ques- 
tion of  intent  therefore  was  immaterial ;  and  the  general 
enactment  made  a  devise  even  for  payment  of  debts  void. 
But  the  English  statute,  by  that  proviso,  took  such  a  devise 
out  of  the  operation  of  the  previous  clause ;  and  consequent- 
ly left  it,  as  if  the  statute  had  not  been  passed.  Therefore 
in  England  a  creditor  could  not  sue  such  a  devisee.  If  he 
did,  the  latter  would  plead  that  the  devise  to  him  was  in 
trust  for  payment  of  debts ;  which,  being  a  protection  by 
statute,  the  court  was  obliged  to  take  notice  of  and  sustain. 
There,  therefore,  the  creditor  was  obliged  to  go  into  equity 

and  obtain  satisfaction  upon  the  footing  of  the  trust  for  him 

G3 
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Jone,  1844  created  in  the  will.    By  omitting  that  proviso  in  our  act,  all 

that  was  reversed  here.    For  when  a  creditor  sued  the  devi- 

Y  see  here,  it  would  be  no  answer  to  the  action  to  plead,  that 
Bttfton.  jjg  ^as  a  devisee  in  trust  for  others,  although  those  others 
might  be  honest  creditors.  The  creditor  would  reply,  there 
is  nothing  to  help  you  in  the  statute,  which,  for  my  purpose, 
has  made  the  gift  to  you  void.  We  were  obliged  then  to 
hold  lands  thus  devised  to  be  legal  real  assets.  It  would 
seem,  that  the  Legislature  could  mean  nothing  less  by  omit- 
ting the  proviso  of  the  act  of  W.  &  M.;  which  might  have 
been  from  an  intention  to  prevent  debtors  from  creating  pre- 
ferences by  their  wills,  and  to  make  the  land  liable  to  debts 
according  to  legal  priorities.  That  was  the  necessary  con- 
struction of  the  act ;  and  the  court  could  not  avoid  it,  though 
not  insensible  of  the  great  confusion  and  inunense  losses  that 
would  almost  certainly  arise  out  of  it.  For  it  might  defeat 
the  most  reasonable  provisions  for  the  testator's  family,  and 
(or  the  payment  of  his  debt.  For  example,  an  heir  or  devi- 
see cannot,  after  process  sued,  alien ;  so  that  one  obstinate 
creditor,  by  bringing  suit,  might  prevent  a  sale  for  a  fair 
price,  and  sacrifice  a  large  estate  by  a  sale  for  cash  on  execu- 
tion, for  a  trifling  debt.  And,  at  all  events,  instead  oi  selling 
the  land  by  the  executor  or  trustee  and  applying  the  whole 
proceeds  to  the  satisfaction  of  creditors,  in  nine  cases  out  of 
ten,  more  of  it  would  be  sunk  in  costs  of  suits  at  law  tliiu« 
came  to  the  bands  of  the  creditors  themselves.  Then  as  to 
the  preferences  the  debtors  may  create,  that  raises  no  objec- 
tion. It  cannot  be  a  fraud  in  a  person  to  devote  his  proper- 
ty to  the  payment  of  just  debts,  although  he  may  not  have 
enough  to  pay  all  his  creditors.  Upon  that  ground  prefer- 
ences by  deed  are  upheld.  But  if  preferences  be  wrong, 
they  are  less  likely  to  be  made  by  will  than  by  deed. 
Men  may  expect  favors  from  particular  creditors  for  whose 
benefit  they  make  deeds  ;  but  they  are  past  that  before  their 
wills  can  go  into  effect,  and,  therefore,  will  not  be  much  in- 
clined to  make  unjust  preferences  by  will,  or,  indeed,  to  make 
any.    It  is  almost  universal,  when  lands  are  devised  in  trust 
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for  creditors,  tliat  it  is  for  all  creditors ;  though,  Eometimes,  June,  isu 
certainly,  it  is  otherwise,  and  perhaps,  ought  to  be.      It  is  Hgn^ewon 
highly  probable  that  views  of  this  kind,  when  the  subject       ▼ 
was  brought  to  the  notice  of  the  Legislature  by  the  case  of  ®'*'*^' 
Dunn  V  Keeling^  decided  in  June,  1830,  induced  that  body, 
in  the  act  of  that  year,  ch.  36,  to  enact  here,  in  substance, 
the  proviso  contained  in  the  St.  3  &  4,  W.  &  M.     It  is  now 
found  in  Rev.  St.  c.  43,  s.  15,  and  provides  that  <' nothing  in 
that  act  contained  shall  impair  or  in  any  way  affect  the  right 
of  any  person  to  whom  land  may  be  devised  in  trust,  or  to 
whom  power  to  sell  land  shall  be  given,  by  any  will,  for  the 
purpose  of  paying  the  debts  of  the  testator,  to  dispose  of  the 
same,  in  order  to  carry  into  effect  the  intention  of  the  tes- 
tator.'' 

The  effect  of  that  provision  imdoubtedly  is,  to  sustain  against 
general  creditors  that  devise  for  the  sake  of  the  purpose  of  it, 
namely,  the  trust  for  creditors,  as  far  as  it  may  be  necessary  for 
that  purpose.  Beyond  that,  perhaps,  theiesidueof  thelandor  its 
proceeds  might  be  liable,  as  at  law.  But  to  the  extent  that  the 
will  raises  a  trust  for  creditors,  clearly  the  land  is  no  longer 
liable  in  an  action  at  law,  under  the  statute  of  fraudulent 
devises,  but  can  be  reached  only  in  equity,  upon  the  footing 
of  the  trust.  Consequently,  it  is  equitable  assets ;  the  dis- 
tinction between  them  and  legal  assets  being,  that  the  one 
may  be  reached  at  law,  and  the  other  only  in  equity.  It  was 
formerly  doubted  in  England,  whether,  in  some  cases  of  de- 
vises or  powers  to  executors  to  sell  for  payment  of  debts,  the 
proceeds  were  not  legal  assets.  But  since  the  case  of  Silk 
V  PrinUj  1  Bro.  c.  C.  138,  it  has  been  considered  as  settled 
in  the  English  Court  of  Chancery,  that  in  every  case  the  as- 
sets are  equitable.  And  recently  the  same  doctrine  has  been 
held  at  law  in  the  cases  of  Clay  v  Willie^  1 B.  &  C.  364,  and 
Barker  v  May,  9  B.  &  C.  489. 

What  effect  this  will  have  on  the  rights  of  the  parties  to 
this  suit  we  cannot  say,  as  the  facts  are  not  stated,  so  as  to 
enable  «s  to  see  the  application  of  the  rule.  Therefore,  we 
can  only  declare,  that  the  lands  devised  in  the  testator's  will 
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Jane,  1844  aie  not  legal  assets,  but  equitable  assets;  as  to  which  the 
„   ^^^^  general  rule  is,  that  they  are  to  be  applied  to  the  payment  of 
V       the  debts,  as  and  in  the  order  the  will  directs,  and  that, 
Purtoo.    ^  iiiQiQ  \)Q  not  a  sufficiency  to  pay  all  the  debts  of  a  partic- 
ular class,  they  are  to  be  applied  to  all  the  debts  of  that  class 
port  po^^ti,  whether  due  by  bond,  simple  contract,  or  oth- 
erwise— saving,  however,  the  preferences  that  may  arise  from 
specific  liens  for  any  particular  debts. 

Per  Curiam,  Ordered  to  be  certified  accordingly. 


\ 


BICHARD  SMITH,  ADM'OR  Ac.    w.    SAMUEL  S   DOWNEY,  AD- 
MINISTRATOR Ac 

fA  doDalipn  causa  martU  cannot  be  by  deed,  without  deUvery  of  the  Ihiog , 
^       eyen  where  the  death  of  the  party  takes  place. 

(   "Where  there  is  no  delivery  of  the   thing,  nor  any  intended  to  be  made,  nor 
any  dominion  over  the  thing  intended  to  be  parted  with,  by  the  donor  dar- 
I       ing  hifl  life,  the  gift  is  not  good  as  a  donation  cauta  morfit. 
A  donation  cauwa  moriU  cannot  take  e^t,  if  the  party  recover  from  the  itt- 

peas  under  which  he  is  then  laboring. 
Where  A.  expecting  to  die,  endorsed  upon  a  bond  due  to  her  for  (900  that  O. 
was  entitled  te  $600  out  of  it,  but  made  no  delivery  of  the  bond,  and  after- 
wards recovered  from  her  then  illneiis,  held  that  this  was  an  invalid  gift. 
An  administrator,  who  honestly  defends  a  suit,  is  to  be  protected  by  the  judg- 
ment obtained  against  him  per  testes  and  in  invito,  although  the  claim,  oa 
which  the  judgment  was  founded,  may  have  been  unjust. 
But  where  an  administrator  manages  a  suit  against  himself,  is  personally  con- 
cerned in  interest  with  the  plaintiff  and   suffers  a  judgment  to  be  obtained 
without  the  examination  of  any  testimony,  such  judgment  shall  not  be  re- 
ceived as  evidence  that  the  debt  was  due  and  that  he  was  bound  to  dia- 
charge  it. 

This  cause,  having  been  set  for  hearing,  was  tranamilied 
by  consent  from  the  Court  of  Equity  of  Granville  county,  at 
Fftll  Term,  1843,  to  tlie  Supreme  Court. 
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The  facts  alleged  in  the  pleadings  are  as  follows :  Jon«»  i®^* 

The  defendant  is  the  administrator  of  Miss  Ann  Smith  de-    g^^j^ 
ceased ;  and  the  bill  was  filed  in  September^  1842,  by  the       v 
plaintiff,  as  administrator  of  Maurice  Smith,  the  residuary     ^^^^' 
legatee  in  her  will,  for  an  account  of  the  estate  and  payment. 
It  sets  forth,  that  the  defendant  pretends  to  have  lent  a  small 
sum  due  to  the  plaintiff,  and  particularly,  that  he  insists  on 
a  credit  in  his  account  for  the  sum  of  $1044  35,  as  having 
been  paid  by  him  in  discharge  of  a  judgment  recovered  a- 
gainst  him  by  Mrs.  Ann  A.  Smith,  administratrix  of  Alex- 
ander Smith  deceased.    The  bill  charges,  that  the  judgment 
was  recovered  by  collusion  between  the  plaintiff  in  that  suit 
and  the  defendant,  for  a  sum  not  due,  and  without  any  real 
defence. 

In  support  of  the  charge,  the  bill  states,  that  the  residuary 
legatee  and  executor  of  the  will  proved  it,  and  lived  for  sev- 
eral years  thereafter  in  the  immediate  vicinity  of  Ann  A. 
Smith  and  of  the  defendant,  who  was  her  general  agent  and 
son-in-law,  and  entitled  to  one-half  of  the  personal  estate  of 
Alexander  Smith,  and  that  no  suit  was  brought  against  the 
executor,  or  claim  for  this  debt  preferred  in  his  life-time : 
That  after  the  defendant  obtained  administration,  he  sued 
out  a  writ,  against  himself  in  the  name  of  his  mother4n-law, 
Ann  A.  Smith,  administratrix  of  Alexander  Smith,  returna- 
ble to  a  County  Court,  and  employed  counsel  for  the  plaintiff 
therein,  and  made  no  defence,  but  by  a  formal  plea,  which 
was  intended  only  to  give  to  the  proceeding  the  appearance 
of  an  adversary  suit,  when  in  fact  it  was  not,  and  that  he 
permitted  a  verdict  to  be  rendered  against  him,  without  the 
examination  of  a  witness,  and  upon  a  statement  by  the  de^ 
fendant  himself,  whereby  this  large  sum  was  recovered,  when 
no  part  was  due.  The  bill  further  states,  that  in  fact  the 
judgment  was  for  the  benefit  of  the  defendant  himself,  al- 
though in  the  name  of  Mrs.  Smith ;  for  that  he  has  never 
paid  any  part  of  it,  but  got  a  receipt  therefor  as  having  been 
paid  into  the  clerk's  office,  when  in  truth  it  was  not,  but  Mrs, 
Smith  gave  her  acquittance  therefor  without  payment,  which 


270  EQUITY  CASES  IN  THE 

June,  1844  the  clerk  accepted  as  money,  and  for  which  he  gave  his  le- 

▼  The  answer  insists  on  the  correctness  of  an  account, 

^^'^•y-  ivhich  the  defendant  had  rendered  to  the  plaintiff,  but  sub- 
mits to  an  account  in  the  cause.  With  respect  to  the  item  of 
$1044  35,  the  answer  states,  that  in  1827,  the  testatrix,  Miss 
Ann  Smith,  held  a  note  of  T.  &.  H.  Young  for  $900 ;  and 
thereon  was  an  endorsement,  signed  by  the  testatrix,  in  these 
words :  '<  Six  hundred  dollars  of  the  within  for  Alexander 
Smith ;"  and  that  a  judgment  was  in  that  year  obtained  on 
the  note,  and  upon  the  execution  issued  thereon,  an  endorse- 
ment appears,  that  $600  dollars  of  the  judgment  was  trans- 
ferred to  Alexander  Smith.  Alexander  Smith  was  a  brother 
of  the  testator,  and  died  in  December,  1827,  intestate,  leaving 
Sally  P.  Smith,  (the  wife  of  the  defendant,}  and  Ann  Smith 
the  younger,  his  only  children,  and  a  widow,  Mrs.  Ann  A. 
Smith,  the  latter  of  whom  administered  on  his  estate.  Soon 
afterwards,  Ann,  the  daughter,  also  died  intestate  and  with- 
out issue,  being  veiy  young.  The  answer  states,  that  Young, 
the  debtor,  paid  to  Mrs.  Smitli,  the  administratrix  of  Alexan- 
der Smith,  the  sum  of  $139  25,  on  account  of  the  debt ;  and 
that,  after  the  death  of  Ann,  the  daughter,  the  testatrix,  Miss 
Ann  Smith,  professed  much  anxiety  to  have  the  sole  control 
of  the  debt,  as  she  was  a  relation  and  friend  of  Mr.  Young, 
and  wished  to  have  the  power  ot  indulging  him,  and  applied 
to  Mrs.  Ann  A.  Smith,  and  to  the  defendant,  to  give  up  their 
interest  in  the  debt,  and  promised,  if  they  would  do  so,  that 
she  would  by  her  will  make  up  the  amount  to  the  said  Ana 
A.  and  Sally  P;  and  they  agreed  thereto,  and  by  endorse- 
ment on  the  execution,  Mrs.  Ann  A.  Smith  and  the  defend- 
ant severally  relinguished  their  claims  to  the  testatrix,  who, 
afterwards,  received  the  whole  debt,  and  in  1831,  made  her 
will,  and  gave  all  her  property  to  the  plaintiff's  intestate  and 
other  persons.  The  answer  admits,  that  no  demand  was 
made  on  M.  Smith,  the  executor  of  the  will,  in  his  life-time, 
for  the  money,  and  states,  as  the  reascm  therefor,  that  there 
urasanothersnbjectof  litigation  between  the  saidM.  Smith  and 
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the  defendant,  in  which  the  defendant  expected  a  recovery  ^une,  i8ii 
against  him,  and  expected  in  the  settlement  thereof  to  use  "  g^^j^j^ 
this  claim ;  that  the  said  M.  Smith  died  before  that  controver-       ▼ 
»y  terminated,  and  that  then  the  defendant  took  administra-     **'"^*^' 
tion  on  Ann  Smith's  estate,  in  order  to  get  payment  of  the 
demand  in  question. 

The  answer  further  states,  that,  after  the  defendant  had 
administered,  he  took  the  advice  of  counsel,  as  to  the  manner 
in  which  the  claim  should  be  asserted,  and  was  advised,  that 
an  action  should  be  brought  in  the  name  of  Mrs.  Ann  A. 
Smith,  as  administratrix  of  Alexander  Smith,  against  the  de- 
fendant, as  administrator  of  Miss  Ann  Smith,  with  the  will 
annexed.  The  defendant  admits,  that  he  was  the  agent  of 
the  plaintiff  therein,  and  long  had  been,  and  that  as  such  be 
retained  counsel  for  her,  but  he  states,  that  he  retained  other 
counsel  for  himself.  He  also  admits,  that  the  verdict  passed 
without  the  examination  of  a  witness;  and  he  says,  that  he 
stated  the  foregoing  facts  to  his  counsel,  as  being  known  to 
himself,  and  was  advised  that,  as  the  right  came  within  his 
own  knowledge,  it  would  be  idle  to  examine  witnesses  to 
prove  it ;  and  that  accordingly,  he  allowed  the  judgment  to 
be  taken  for  the  balance  of  the  $600,  and  interest,  after  de- 
ducting the  before  mentioned  sum  of  $139  26.  The  answer 
further  admits,  that  no  money  passed  in  settling  the  debt,  but 
that  Mrs.  Smith,  his  mother  in  law,  gave  the  defendant  an 
order  on  the  clerk  for  the  money,  with  which  the  defendant 
paid  the  debt,  and  then  took  the  clerk's  receipt 

The  answer  then  avers,  that,  within  the  defendant's  per- 
sonal knowledge,  the  debt  was  justly  due,  and  that  in  all  the 
transactions  before  stated,  he  acted  from  pure  motives,  and 
with  the  sole  purpose  of  doing  what  he  knew  to  be  just  and 
equitable,  and  was  advised  to  be  legal.  Upon  the  hearing, 
it  was  admitted  by  the  defendant's  counsel,  that  there  must 
of  course  be  a  reference  to  state  the  administration  accounts 
of  the  defendant.  But  each  of  the  parties  desired,  that  the 
reference  should  be  made  with  instructions  as  to  the  sum  of 
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Jane  1844  $1044  45,  claimed  as  a  credit  for  the  judgment  of  Alexander 
g^jjj^ ""  Smith's  administrations. 

▼  The  defendant  produced  several  depositions.      The  first 

o^^^j*  was  that  of  Dr.  Graham,  the  minister,  at  the  time,  of  the 
congregation  of  which  all  those  persons  were  members.  He 
states,  that  Miss  Smith  desired  him  to  use  his  influence  with 
Mr.  Downey  and  Mrs.  Smith,  to  induce  them  to  relinquish 
their  right  in  the  bond  of  Youtig,  and  said,  if  they  would, 
they  should  lose  nothing  by  it ;  by  which,  he  understood, 
thai  she  intended  to  repay  the  amount  in  her  will,  though 
she  did  not  say  so.  That  argument  he  made  to  the  other 
parties,  and  they  did  relinquish*  The  deposition  of  Mrs. 
Ann  A.  Smith  states,  that  she  relinquished  the  claim  to  Miss 
Ann  Smith,  under  a  promise  from  her,  that  her  brother,  AU 
exander  Smith's  estate  should  not  lose  any  thing,  and  she 
wished  the  control  of  the  debt,  that  she  might  indulge  the 
debtor ;  that  she  understood  Miss  Smith  to  mean,  that  she 
would  at  least  compensate  the  estate  in  her  will,  and  indeed, 
that  she  promised  so  to  do,  and  had  it  not  been  for  that,  she 
would  not  have  relinquished.  She  further  states,  that  Miss 
Smith  in  like  manner  applied  to  the  defendant  to  relinquish, 
saying  it  would  be  no  loss  to  him  and  his  wife,  and  the  de- 
fendant, after  at  first  refusing,  finally  made  a  relinquish- 
ment. 

John  R.  Hicks  states,  that  he  advised  the  defendant  to 
make  the  relinquishment  desired  by  his  aunt,  because  it 
would  prevent  an  alienation  of  her  affections  from  him,  and, 
as  he  was  a  great  favorite  with  her,  the  witness  believed  she 
would  be  sure  to  leave  him  a  large  portion  of  her  estate  ; 
and  the  defendant  always  informed  the  witness,  that  he  made 
the  relinquishment  from  the  belief,  that  his  aunt  would  more 
than  compensate  him  therefor. 

The  deposition  of  James  Beasley,  a  brother  of  Mrs.  Ann 
A.  Smith,  states,  that  in  1828,  he  lived  with  his  sister,  and 
had  various  conversations  with  Miss  Smith  and  Mrs.  Smith, 
upon  the  subject  of  the  death  of  Young.  Miss  Smith  stated, 
that  at  the  time  she  made  the  memorandum  on  the  note  in 
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faror  of  Alexander  iSmith^  she  was  sick  and  expected  to  die,  -^a**©.  ^^44 
and  that  she  wished  to  give  her  brother  Alexander  that  much  g^jjj^ 
more  than  she  had  given  him  in  her  will,  and  that  she  re-  ▼  , 
garded  that  transfer  as  a  part  of  her  will ;  and  then,  at  the  "*^' 
conversations  with  the  witness,  wished  to  make  a  diiferetit 
disposition  of  her  property.  In  all  her  conversations  heard 
by  this  witness,  Miss  Smith  distinctly  claimed  the  whole 
bond  as  her  property,  and  she  said  Mrs.  Smith  and  Downey, 
by  refusing  to  relinquish  the  bond  to  her,  would  act  morally- 
wrong,  and  be  endeavoring  to  prevent  her  from  doing  as  she 
pleased  with  her  own  property.  Miss  Smiih  mentioned  to  . 
the  witness,  that  she  did  not  wish  Mrs.  Smith  to  relinquish 
the  claim  to  the  debt  without  consulting  her  friends  and  be- 
ing sensible  of  the  propriety  of  it,  atid  she  requested  the 
witness  to  give  his  advice  to  his  sister  on  the  subject,  re- 
marking also,  that  if  she  and  the  defendant  did  not  relin- 
quish, they  would  lose  more  than  they  would  gain.  He 
says,  that  he  held  conversations  with  his  sister  accordingly, 
in  which  he  advised  her  not  to  relinquish  the  bond,  but  she 
informed  him  afterwards,  that  she  had  relinquished  her  inter- 
est, as  she  wished  to  keep  peace  in  the  family,  and  if  Ann 
ehose  to  take  back  what  she  had  once  given,  she  could  live 
without  if.  The  witness  understood  that  Miss  Smitfi  then 
had  a  will,  in  which  she  gave  to  Mrs.  Smith  and  Mr.  Downey, 
more  than  the  bond  of  Young,  and  he  supposed  that  by  the 
expression,  "  ihey  would  lose  more  than  they  would  gain," 
she  meant,  that  if  they  did  not  relinquish,  she  would  alter 
her  will  and  cut  them  off. 

The  deposition  of  Mrs.  Mary  Smith,  on  the  part  of  the 
plaintiff,  states,  that  Miss  Ann  Smith  resided  with  her  broth- 
er Alexander,  as  a  member  of  his  family :  that  in  the  latter 
part  of  the  year,  1825,  she  was  extremely  ill,  and  expected 
by  herself  and  her  friends  to  die :  that  the  witness  was  her 
relation,  and  attended  on  her  as  one  of  her  nurses  in  her  ill- 
ness :  that  Alexander  Smith  had  been  her  agent  in  her  busi- 
ness with  Young,  who  was  then  expected  to  become  insol- 
vent, and  that  some  apprehension  was  expressed  by  some 

H3 
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June,  1844  person,  that,  if  she  died,  and  Young  should  fail,  her  hrother 

g^jj^    Alexander,  might  be  held  liable  to  her  estate  upon  some  ground, 

▼       which  the  witness  did  not  understand.     This  witness  states. 

Downer-  ||j^^  jjjgg  Smith  then  said,  she  would  provide  against  that, 
and  directed  the  witness  to  bring  her  the  bond,  which  she 
did,  and  Miss  Smith  wrote  on  it  the  memorandum  in  favor 
of  her  brother,  and  then  the  bond  was  put  back.  Miss  Smith 
said,  if  she  died,  she  wished  her  brother  Alexander  to  have 
that  much  of  the  bdnd,  but  not  otherwise,  as  ^e  did  not  in- 
tend to  give  her  property  away  in  her  life  time.  The  wit- 
ness further  states,  that  Mrs.  Ann  A.  Smith,  and  all  the  fami- 
ly of  Alexander  Smith,  knew  that  the  memorandum  had 
been  made  on  the  bond,  and  the  purpose  for  which  it  was 
made,  as  it  has  been  already  stated  by  the  witness. 

The  deposition  of  James  W.  Smith,  a  brother  of  the  testa- 
tor, in  behalf  of  the  plaintiff,  states,  that  he  frequently  heard 
her  say  after  recovery,  that  she  had  transferred  |^600of 
Young's  bond  to  Alexander  Smith,  by  making  a  memoran- 
dum on  it,  when  she  expected  daily  to  die,  and  that  she  made 
the  transfer  with  the  intention  that  her  brother  Alexanda 
should  have  that  sum  in  case  she  should  then  die ;  that  sbr 
recovered,  and  her  brother  never  claimed  any  part  of  the 
bond,  but  that  after  his  death,  his  widow  and  Downey  clain^ 
ed  it,  and  that  she  refused  to  let  them  have  it,  because  she 
had  received  nothing  for  it,  and  had  intended  the  benefit  to 
Alexander,  only  in  case  of  her  death  in  that  illness,  and  that 
Mrs.  Ann  A.  Smith  and  Downey  well  knew  that,  and  all  the 
facts  of  the  transaction :  That  she  claimed  the  bond  as  her 
own,  and  had  collected  the  money  and  kept  it  as  her  own. 

Saunders  for  the  plaintiff. 
Badger  for  the  defendant. 

RuppiN,  C.  J.  The  answer  and  the  deposition  of  Mrs. 
Ann  A.  Smith,  in  support  of  it,  state  the  original  transaction, 
out  of  which  this  controversy  arose,  as  if  the  right  of  pro- 
perty in  Yoimg's  bond  vested  in  Alexander  Smith,  at  least 
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to  the  amount  of  $6U0.     Upon  that  supposition,  they  hold  ^um  isu 
out  that  the  sunender  of  their  interest  in  the  bond  was  a    ^^^^ 
valuable  c(»i8ideration  for  the  promise,  which,  they  say,  was       ▼ 
made  to  them  by  the  testatrix,  to  leave  them  an  equal  sum  ^^^'^* 
in  her  wilL 

Upon  that  statement  even,  it  would  be  a  question,  whether 
what  Miss  Smith  said  was  intended,  or  was  understood  by 
the  other  parties  as  a  promise,  amounting  to  a  binding  con- 
tract, or  was  not  merely  a  vague  declaration  of  an  intended 
bounty,  on  whidi  the  other  parties,  from  their  relation  to  this 
single  lady,  and  their  intimate  association  with  her,  relied 
for  a  more  valuable  acquisition  than  the  bond  itself,  or  her 
promise,  strictly  speaking,  to  leave  them  as  much  at  her  ' 

death. 

-  The  latter  is  rendered  extremely  i»robable,  as  the  truth  of 
the  case,  frmn  the  testimony  of  Dr.  Graham  and  Mrs.  Hicks; 
especially  the  latter,  who  says,  that  the  defendant  expected 
a  large  part  of  his  aunt's  estate  by  h^  will,  unless  he  alien- 
ated her  affisction.  In  that  belief,  and  with  the  view  to  please 
and  keep  in  with  her,  he  probably  made  the  relinquishment, 
and,  if  so,  he  ought  not  to  set  up  the  expectation  of  a  bounty 
on  his  part,  as  an  obligatory  contract  on  the  part  of  the  aunt. 
Had  such  a  contract  been  intended,  it  can  hardly  be  suppos- 
ed that  some  distinct  and  permanent  evidence  of  it  by  a 
written  memorandum,  would  not  have  been  framed  at  the 
time,  or,  or  at  least,  a  disinterested  witness  called  to  it 

But  if  it  were  otherwise,  and  the  most  precise  parol  prom- 
ise had  been  proved  to  have  been  made  by  Miss  Smith,  it 
would  not  have  supported  the  action  the  defendant  brought 
against  himself  in  the  name  of  his  mother-in-law,  if  it  had 
been  duly  defended.  It  is  a  mistake  to  suppose,  that  any 
right  in  the  debt  is  vested  in  Alexander  Smith,  in  virtue  of 
the  memorandum,  on  the  bond  or  on  the  execution.  As  to 
the  latter,  nothing  appears  except  the  statement  in  the  an- 
swer, that  on  the  execution  an  endorsement  appears,  <<  that 
$600  of  the  judgment  was  transferred  to  Alexander  Smith." 
Even  if  that  be  true,  it  would  transfer  no  legal  int^:est,  nor 
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ioM  iHi  be  oUigaiojty,  in  Equityi  as  it  would  be  an  assignment  wiih* 
g  .^    put  consideration.     But  a  clear  answer  is,  that  the  answer 
V       does  not  intimate  that  the  entry  on  the  execution  was  the 
9mnu>f.  ^^  ^f  jjj^  Smith,  or  by  her  authority.     Of  course,  then, 
that  amounts  to  nothing.    Then,  as  to  the  memomndum  on 
^e  bond  itself.    It  is  clear  from  the  testimony  of  Mrs.  Mary 
Smith,  who  was  present  when  it  was  made,  took  the  bond 
out  of  the  repository  of  the  testatrix,  for  the  purpose,  and 
replaced  it  after  the  memorandum  was  made,  that  it  was 
without  any  valuable  consideration,  and,  at  most,  was  in- 
tended as  a  donation  causa  mortis^  aod  that  even  that  fail- 
ed from  an  intrinsic  defect  in  point  of  law,  and  also  from 
the  recovery  of  the  donor  from  the  illness  in  which  the  gift 
was  made.     The  better  opinion  seems  to  be,  that  donatio 
causa  mortis  cannot  be  by  deed,  without  delivery  of  the 
thing,  even  where  the  death  of  the  party  takes  place ;  be* 
pause,  the  instrument  is  to  be  considered  testamentary,  and 
may  be  proved  as  such,  and  delivery  is  indiq)enaable,  either 
actual  or  implied,  to  complete  such  a  gift.    Williams'  Ex'ois. 
604.  1  Roper  Leg*  12.  Here  the  gift  was  certainly  not  intend- 
ed to  take  effect  but  on  condition  of  the  death  of  the  donor,  and 
in  the  illness  under  which  she  then  labored  For  that  reason, 
it  failed.     Tate  v  HUbarty  2  Yes.  jr.  120.      The  donor  did 
not  part  with  the  dominion  over  the  bond,  nor  did  she  intend 
to  do  so  during  her  life*    For  that  reason,  also,  this  gift  fail- 
ed, as  a  donatio  causa  mortis,    Bunn  v  Markham,  7  Taunt, 
231.    There  a  person  wrote  on  the  parcels  of  property,  the 
names  of  the  persons  for  whom  they  were  intended,  and  jre* 
quested  a  person  to  see  them  delivered  to  the  donees,  from 
which  appeared  a  clear  intention,  that  they  should  pass ;  yst 
it  was  held  that  they  did  not,  for  want  of  delivery,    Tbeie 
was  no  delivery  to  this  donee,  nor  to  any  person  for  him,  nor 
was  any  intended  in  the  life-time  of  the  donor,  but  only  aft^ 
her  death.  Therefore,  also,  the  gift  could  not  be  valid.  In  truth, 
then,  the  bond  in  question  belonged  wholly  to  Miss  Smith  with- 
out the  assent  of  Mrs.  Smith  and  the  defendant,  and  to  use  the 
expression  of  Miss  Smithy  as  proved  by  Mrs.  Smitb|  those  per* 
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80Dsbaveio8t  nothing  by  their  relinquidtiment,  although  they  Jv>e,  isu 
got  no  legacy  from  Miss  Smith.  Tf  she  made  such  a  promise  as  smitfT" 
Ibedefendant  alleges,  it  wasclearly  upon  an  ignorance  and  mifih  ▼ 
take  of  her  rights,  and  without  the  color  of  a  consideration ;  for  ?**^* 
die  was  without  any  relinquishment  from  the  other  parties, 
the  ondoubted  absolute  owner  of  the  bond  in  equity  as  well 
as  at  law.  Such  is  the  law,  upon  the  supposition,  that  Mrs. 
Marf  Smith  gives  a  true  account  of  the  transaction.  That 
sibe  does,  no  doubt  can  be  entertained.  She  had  full  knowl- 
edge of  the  transaction  throughout ;  and  there  is  no  attempt 
to  discredit  or  contradict  her.  She  is  supported  by  the  evi- 
dence of  James  W.  Smith  as  to  the  statements  of  it  by  the 
testairix  herself,  and,  most  especially,  by  the  testimony  of 
Beasly,  a  brother  of  Mrs.  Ann  A.  Smith,  and  a  witness  for 
the  defendant,  who  states,  that  the  testatrix  constantly  claim- 
ed the  bond  as  her  own,  on  the  ground  that  she  had  only 
given  it  upon  the  condition  of  her  death  in  that  illness,  and 
that  Mrs.  Smith  knew  it,  and  the  latter  made  no  denial  of  the 
stafement,  but  afterwards  told  her  brother  that  she  had  relin- 
quished, contrary  to  his  advice,  because  she  could  live  with- 
out it,  if  the  testatrix  chose  to  take  back  what  she  had  once 
given.  Now  it  is  remarkable,  that,  although  Mrs.  Mary 
Smith  states  positively  that  Mrs.  Ann  A.  Smith  and  all  the 
family  knew  the  purpose  of  making  the  memorandum  on 
the  bond,  and  although  Beasly  states  Miss  Smith's  declara- 
tions on  that  point,  and  Mrs.  Ann  A.  Smith's  admissions  of 
their  truth,  yet  neither  the  defendant  in  the  answer,  nor  Mrs. 
Ann  A.  Smith,  in  her  deposition,  gives  the  least  intimation 
of  the  occasion  or  intention  of  making  that  transfer,  as  they 
call  it.  Neither  of  them  ventures  on  the  slightest  denial  of 
the  testimony  of  the  other  witnesses,  as  to  those  fkcts,  but 
axe  themselves  entirely  silent  on  them.  We  cannot  but  im* 
{HUe  their  silence  to  their  inability  to  deny  those  facts;  since 
it  cannot  be  supposed  that  they  deemed  them  unimportant, 
ojr  had  forgotten  them  after  they  had  entered  so  frequently 
iato  the  discussions  between  the  parties,  touching  their  rights 
totb^boud. 
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Jrnie  1844  The  court  holds,  therefore,  that  the  bond  of  YouBg,  or 
any  inteuBSt  in  it,  never  belcmged  to  Alexander  Smith  or  any 
other  person  but  the  testatrix ;  and,  ccmseqnently,  that  the 
Downey  g^pposed  promise  erf"  the  testatrix,  on  which  the  actiba  -was 
brought  against  the  defendant,  if  such  promise  was  made, 
was  iK>t  sufficient  to  sustain  the  action,  but  was  merdy  Toid. 
.  It  is  however  said,  that  the  defendant  is  protected  by 
the  judgment  against  him.  Certainly,  an  administrator  who 
honestly  d^ended  a  suit  is  to  be  protected  by  the  judgment 
obtained  against  him  per  testes  and  in  invito,  although  the 
daim,  on  which  the  judgment  was  founded,  may  have  been 
unjust. 

For  the  administrator  has  done  all  he  could  to  have  justice 
done  to  the  estate,  and  was  compelled  to  pay  the  debt. 

It  may  likewise  be  true,  that  an  administrator  may  be  jus- 
tified by  allowing  a  judgment  to  pass  against  him  upon  his 
own  knowledge,  since  the  creditor  might  compel  a  discovery 
by  filing  a  bill  against  him.  But  that  must  necessarily  be, 
when  the  debt  is  due  to  another  person  and  not  to  a  trustee 
for  the  administrator,  and  when  the  conduct  of  the  adminis- 
trator was  bona  fide,  and  not  with  the  view  of  giving  to  the 
claim  the  form  of  a  judgment,  merely  for  the  purpose  of  con- 
concluding  or  embarrassing  those  to  whom  he  is  to  account 
for  the  estate. 

Even  in  that  case  the  judgment  is,  to  some  extent,  but  a 
formality ;  for  the  administrator  might  as  well  pay  on  his 
personal  knowledge,  without  suit,  as  to  let  judgment  go  on 
his  personal  knowledge,  without  the  oath  of  a  witness  or 
even  of  himself.  It  is  certainly  better  in  such  a  case  to 
leave  the  creditor  to  his  bill  for  a  discovery.  But  neither  of 
those  favorable  views  can  be  taken  of  the  conduct  of  this  de- 
fendant in  procuring  judgment  against  him.  The  claim  ap- 
pears to  be  not  only  unfounded,  but  without  a  plausiMe  color. 
The  defendant  himself  was  the  beneficial  owner  or  claimant 
of  half  of  it,  and  probably  the  whole.  The  answer  states^ 
that  the  defendant  administered  to  enable  him  to  collect  the 
claim,  and  the  first  act  of  his  administration  was  to  consult 
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counsel;  how  the  claim  might  be  asserted  against  him.      In  Jnn«>  >®<* 
this  he  certainly  was  not  acting  for  the  estate,  but  for  him-  ""g^^^ 
self  and  the  other  pretended  creditor.     He  brought  the  ac-       " 
tion  and  managed  the  case  against  himself,  and  for  his  own      '"**^' 
benefit,  and  let  the  verdict  go  upon  his  own  statement  of  the 
facts  to  the  jury,  not  on  oath,  which  we  must  suppose  to  be 
like  that  contained  in  his  answer ;  and  that  in  it  was  kept 
back  a  most  important  fact,  which  was  within  the  knowl- 
edge of  both  the  plaintiff  and  himself;  that  is  to  say,  that  the 
supposed  transfer  of  the  bond  to  Alexander  Smith  had  been 
made  on  condition  of  the  death  of  Miss  Smith  of  the  disor- 
der then  existing,  and,  therefore,  was  no  gift  at  all.   We  can- 
not but  deem  the  whole  proceeding  collusive.    Even  that  is 
not  the  correct  expression ;  for  the  defendant  seems  to  have 
been  the  sole  actor,  and  might  as  well  claim  credit  for  a 
judgment  in  a  suit  brought  in  his  own  name  against  himself 
as  administrator.    A  judgment  thus  suffered,  is  a  mere  emp- 
ty fomi,  and  does  not  establish  the  debt.      It  was  incumbent 
QQ  the  defendant  to  establish  it,  therefore,  by  proof  in  this 
cause.    That  he  has  attempted,  by  giving  his  own  testimo- 
ny in  his  answer,  and  that  of  the  other  claimant,  Mrs.  Smith. 
But  neither  of  them  states  a  case  in  which  there  appears  any 
valid  gift  of  the  bond,  and  it  turns  out,  on  other  proof,  that 
ia  fact  and  law,  there  was  no  gift  of  it,  ani  that  both  of  these 
persons  must  have  known.      Wliether  they  purposely  sup- 
piessed  the  fact,  it  is  not  for  us  to  say.    It  is  enough  that  they 
knew  the  facts,  and,  that,  if  they  had  been  fully  laid  before 
the  counsel  and  the  jury,  no  such  verdict  could  have  been 
rendered,  as  that  of  which  the  defendant  claims  the  benefit. 
In  taking  the  accounts,  therefore,  the  court  directs  that  the 
Uaster  shall  not  credit  the  defendant  with  the  said  sum  of 
$1044  75,  or  any  part  thereof,  or  with  any  sum  paid  as  costs 
or  charges  touching  the  same. 

Per  Curiam,  Ordered  accordingly. 
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REDDING  J.  HAWKINS  4o  AL.  v§.  EDWARD  HALL  &  AL. 

JaiM,  1844  If  a  debtor,  who  has  been  arretted  apon  a  ca.  m.»  obtain  hit  liberty  by  the 
— —     act  or  consent  of  the  creditor,  the  debt  is  laliBfied  in  law,  and  the  creditor 
can  no  longer  proceed  against  that  person  or  any  other  fur  the  same  debt. 
Bot  where  the  person  arrested  has  given  bond  under  the  InaoWent  Debtor's 
Act,  appears  at  coart  accordingly  •  is  sarrendeied  by  his  soretiee,  and  is  per. 
mitted  afVerwards  to  go  at  large,  simply  because  no  judgment  of  impcisoii- 
ment  is  prayed  against  him,  the  debt  is  not  discharged. 
The  case  of  Bri^an  v  Simonton,  1  Hawks  51 ,  cited  and  approved. 

This  was  an  appeal  from  an  interlocutory  order,  made  by 
his  Honor  Judge  Pearson,  at  the  Spring  Term,  1844,  of 
Halifax  Court  of  Equity,  dissolving  the  injunction  which 
had  been  granted  in  this  case. 

The  followmg  facts  were  set  forth  in  the  pleadings : 

James  Halhday  died  intestate,  and  his  widow,  Ariadne, 
administered  on  his  estate,  and  gave  bond  in  the  sum  of 
f  100,000)  with  Robert  C.  Bond,  James  Simmons,  Joseph  L. 
Simmons,  John  G.  Pumell,  George  W.  Gary,  James  Frazen 
Redding  J.  Hawkins,  Andrew  Joyner  and  Michael  Ferrelli 
her  sureties.  Afterwards  the  same  Reddin  J.  Hawkins  and 
Mrs  Halliday  intermarried.  Hawkins  and  wife  wasted  the 
assets ;  and  the  defendant,  Hall,  a  creditor  of  the  intestate, 
instituted  an  action  on  the  administration  bond  against  the 
obligors  therein,  and  at  May  Term  of  Halifax  court,  1843, 
he  obtained  judgment,  to  be  discharged  by  the  payment  of 
$6649,  with  interest  and  costs  of  suit. 

At  that  time  some  of  the  stireties  had  failed  and  others 
were  considered  in  doubtfnl  circumstances.  In  conseqaenee 
thereof,  the  defendant,  Ferrel),  on  behalf  of  the  defendant, 
Joyner,  as  well  as  himself,  applied  to  the  plaintiff's  attorney 
to  allovF  them  to  sue  out  a  writ  of  fieri  facias  and  have  it 
levied  so  as  might  seem  to  them  most  likely  to  make  them 
safe,  or  to  make  each  surety  pay  his  fair  proportion.    There- 
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upon  the  attorae7  of  Mr.  Hall  gave  to  Ferrell  a  memoran- June,  I8i4 
dum  in  writing,  authorising  him  to  apply  to  the  Clerk  for  Hawkiiw 
the  execution,  and  place  it  in  the  Sheriff's  hands  with  di«       y 
lections  from  whom  to  collect  and  what  property  to  levy  onj     ^*^ 
unless  control  should  be  taken  by  the  plaintiff.    He  was  aU 
so  directed  to  consult  Col.  Joyner,  or  only  proceed  to  secure 
a  Hen  by  the  execution  until  time  before  Court  to  sell.    Af- 
terwards the  defendants  Joyner  and  Ferrell,  understanding 
that  Hawkins  had  two    bonds  to  the  amount  of  $6000, 
which  he  refused  to  transfer  to  the  sureties  to  the  administra- 
tion bond,  thought  it  best  to  have  a  ca.  sa.  sued  out  on  the 
judgment^  with  the  ?iew  of  compelling  Hawkins  to  surren- 
der those  bonds  for  the  indemnity  ofthe  sureties,  or,  at  least, 
to  insert  them  in  his  schedule,  if  he  attempted  to  obtain  a  dis- 
charge as  an  insolvent  debtor.    Accordingly,  they,  Joyner  A 
Ferrell,  without  the  knowledge  of  Hall,  or  his  attorn y,  sued 
oat  a  ca.  sa.  and  delivered  it  to  the  Sheriff  with  instructions 
to  serve  it  on  Hawkins  alone,  and  the  Sheriff  arrested  Haw- 
kins, who.entered  into  bond,  with  sureties,  for  his  appearance 
at  August  Term  1843,  to  lake  the  benefit  ofthe  act  for  the  re- 
lief of  insolvent  debtors,  and  thereupon  he  was  discharged  out 
of  custody.    Hawkins  filed  a  schedule,  but  omitted  to  give 
due  notice  to  the  creditors,  so  that,  if  the  creditors  had  moved 
the  Court  therefor,  he  would  have  been  put  into  close  prison*^ 
The  bill  was  filed  October  31,  1843,  by  Hawkins  and  wife 
and  all  her  sureties,  except  Ferrell  and  Joyner,  against  those 
two  persons  and  Mr.  Hall,  and  it  charges,   "that  at  August 
term,  1843,  an  arrangement  was  entered  into  by  Hall,  or  by 
Joyner  and  Ferrell  crone  of  them  for  him,  and  with  the  as- 
sent of  Hall's  attorney  in  the  suit,  by  which  Hawkins  was 
discharged  from  the  ca,  sa.  without  taking  the  oath  of  in- 
solvency.   This  arrangement  was  made  by  the  plaintiff 
Hawkins,  in  proper  person  and  his  attorney  on  one  side, 
and  with  the  attorney  of  Hall  and  Joyner  on  the   other,  the 
said  Joyner  seeming  to  have  the  control  ofthe  debt  and  threat, 
eoing  to  oppose  the  discharge  of  Hawkins,  nnless  he  would 
come  into  the  terms  proposed  by  him.    That  pursuant  ta 
ma  agreement  then  made  between  those  persons  an  entry  was 

I  3 
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i«iiie,i844  made  on  the  minutes  of  the  Court,  that  "the  schedule  filed 
^.     by  the  said  Hawkins  IS  withdrawn  by  leave  of  the  Court. 
T       And    the  said  Hawkins  being  in  open  Court  surrenders 
^'^     himself  in  discharge  of  his  sureties;   <'  and  therefore  he, 
Hawkins,   went  at  large,  as  has  been  agreed  on."    After- 
wards a  fieri  facias  was  issued  on  the  judgment  by  Mr.  Hall 
returnable  to  November  term,  which  he  was  about  serving; 
whereupon  the  present  bill  was  filed  upon  the  ground,  that 
Hawkins  had  been  discharged  from  custody  by  the  act  and 
consent  of  the  creditor,  and  that  thereby  the  judgment  was 
discharged  both  as  to  him  and  his  sureties.    The  prayer  is 
for  a  perpetual  injunction. 

The  defendant  Hall  denies  that  he  authorised  any  person 
to  take  out  the  ca.  so.  or  to  proceed  on  it,  or  in  any  wa^ 
sanctioned  it,  or  made  any  agreement  for  the  discharge  of 
Hawkins.  He  admits  that,  with  the  view  of  raising,  as  far 
as  could  be  done,  an  equal  sum  from  each  surety,  his  attor- 
ney authorised  Ferrell  and  Joyner,  (who  were  wealthy  mea 
and  each  well  able  to  pay  the  whole  debt)  to  take  a  jfleH/o- 
tas,  but  that  was  all :  He  says,  that  at  August  Court  he 
made  known  to  the  parties,  that  he  was  not  satisfied,  that  a 
ea.  sa.  had  been  taken  out,  and  would  in  no  manner  adopC 
the  same;  and  that  his  attorney  expressly  stated  to  the  attor« 
ney  of  Hawkins,  that  as  he  had  no  agency  in  issuing  the 
writ,  he  could  allow  nothing  to  be  done,  whereby  it  could 
be  implied  that  he  assented  to  the  discharge  of  Hawkins,  or 
have  more  stated  on  the  record  than  that,  according  to  the 
fact,  the  schedule  was  withdrawn  by  direct  application  to  the 
Court.  He  says,  his  attorney  did  not  pray  Hawkins  into 
custody,  because  he  had  given  him  no  instructions  to  tbatefr 
feet,  and  had  refused  to  adopt  the  ca.  sa. 

The  answer  of  Joyner  states,  that  at  August  Court  Haw- 
kins' attorney  mentioned  to  him,  that  Hawkins  was  in  an 
unfortunate  situation,  as  he  had  not  given  notice  and  might 
be  sent  to  prison,  and  suggested  that  he  would  surrender  bis 
two'bonds*for  $6000,  or  so  dispose  of  them  that  his  sureties 
should  have  the  benefit  of  them,  to  which  this  defendant  re- 
plied, that  he  had  no  desire  to  see  Hawkins  put  in  prisoo, 
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and  was  willing  that  any  proceeding  might  be  had  in  Court,  Jone,  1844 

which  would  relieve  him  from  imprisonment,  provided  such ; — 

proceeding  would  not  discharge  him  and  his  sureties  from  'y 
the  judgment.  He  denies,  that  he  agreed  to  the  discharge  ^^* 
of  Hawkins  upon  any  terms,  nor  did  he  claim  to  act  upon 
any  authority  from  Hall  touching  the  execution,  farther  than 
as  such  authority  might  be  inferred  from  the  attorney's  in- 
structions respecting  a/tm/acta^,  and  says,  that  for  him- 
self  alone  he  expressed  a  willingness  that  Hawkins  might 
not  be  imprisoned.  But  he  denies  that  he  came  to  any  a- 
greement  for  his  discharge  or  knew  that  he  was  not  prayed 
in  custody  until  some  days  afterwards.  Ferrell  denies  that 
be  knew  of  any  agreement  for  the  discharge  of  Hawkins, 
or  of  any  of  the  proceedings  at  August  Court,  until  he  heard 
of  them  after  the  Court  ended;  expecting  Joyner  to  attend  to 
the  interest  of  both  of  them. 

Both  Ferrell  and,  Joyner  admit,  that  subsequently  Haw-i 
kins  did  surrender  the  bonds  for  $6,000^for  the  benefit  of  the 
sureties.  They  also  state, that  a  suit  was  instituted  by  the  only 
child  of  the  intestate  Haliday  against  Hawkins  and  wife  for 
her  share  of  the  personal  estate,  viz.  two  thirds  thereof;  and 
that  the  sureties  attended  to  the  same.  And  that,  in  order 
to  have  the  benefit  of  the  said  judgment  in  taking  the  ac- 
counts  of  the  administration  in  the  suit  of  the  daughter,  as 
well  as  because  Mr.  Hall  had  met  with  difBcuIties  and  em- 
barrasments  in  collecting  his  debt  owing  to  his  wish  to  serve 
them,  and  the  said  Ferrell  haying  taken  out  the  ca.  so,  ihgj^ 
the  defendants  Joyner  and  Ferrell  did  satisfy  or  secure  to 
Mr.  Hall  the  said  debt  and  took  an  assignment  of  the  judg- 
ment to  a  third  person  for  their  benefit,  on  the  2d  of  Noven^- 
ber,  1843.  They  state  that  subsequently,  upon  the  taking  of 
the  accounts  in  the^daughter's  suit,  the  amount  of  the  said 
judjpmeDtwas  credited  to  the  administrator,  and  thereby 
enured  to  the  benefit  of  the  parties.  Upon  the  coming  in 
of  the  answers,  the  defendants  moved  to  dissolve  the  injunc- 
lioo  which  bad  been  granted  on  the  bill;  and  the  Court  al- 
lowed the  motion  with  costs;  and  also  entered  a  decree  on 
(he  iojuncticn  bond  against  Jhe  plaiotifls  and  their  sureties 
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June,  1844  in  the  bond,  for  the  debt  and  costs  at  law,  and  the  costs  in 
: — equity:    From  which  his  Honor  allowed  the  plaintiffs  to 

*  ▼  "*  appeal  to  this  Court. 

HaU. 

Iredell  for  the  plaintiffs. 

Badger  &  B,  F.  Moore  for  the  defendants. 

RuFFiir,  C.  J.  There  is  no  doubt  of  the  rule  of  law, 
that  a  capiaa  ad  satUfaciendutn  executed  is  a  satisfaction 
of  the  debt  by  force  and  act  of  law,  unless  in  a  few  excepted 
cases.  Foster  v  Jackon^  Hob.  25.  If  the  debtor  escape, 
or  die  in  prison,  or  be  discharged  by  act  of  law,  as  by  an  in- 
solvent act,  the  debt  is  not  discharged  ;  but  an  action  may 
be  brought  on  the  judgment  or  process  of  execution  issue 
thereon.  So  while  the  debtor's  body  is  in  execution,  the  cre- 
ditor may  doubtless  proceed  against  other  persons  liable  for 
the  same  debt  or  the  same  judgment  or  otherwise.  But  if 
the  debtor  obtain  his  liberty  by  the  act  or  consent  of  the  cred- 
itor^ the  debt  is  satisfied  in  law,  and  the  creditor  can  no  lon- 
ger proceed  against  that  person  or  any  other  for  the  same 
debt.    Bryanr  Simonton^  1  Bawks  61. 

It  might,  however,  be  questioned,  whether  that  is  a  species 
of  satisfaction,  which  equity  would  enforce;  not  being  an 
actual  satisfaction  by  judgment,  but  one  strieti juris  and 
therefore  tobe  inforced  at  law.  Still  less  would  equity  be 
inclined  to  grant  relief  upon  this  ground  against  the  express 
agreement  of  the  party  himself,  who  was  discharged,  and 
where  no  injury  has  accrued  to  other  persons  bound  for  the 
money,  but  rather  the  contrary,  in  this  case,  as  all  the  sure- 
ties got  the  benefit  of  the  bonds  for  26000,  and  also  the  cred- 
it in  the  administration  account  for  Hall's  judgment,  which 
now  belongs  to  the  defendants  Joyner  and  Ferrell  or  to  a 
trustee  for  them.  Therefore,  admitting  Hall  to  have  adopt- 
ed the  ca,  sa.  by  not  having  it  set  aside,  and  admitting  Joy- 
ner to  have  made  an  agreement  for  the  discharge  of  Hawkins 
in  the  manner  represented  in  the  bill,  and  that  Hall  assented 
thereto  through  Joyner  or  his  own  attorney,  we  should  hesi- 
tate to  take  cognizance  of  the  case  here  and  whether  it 
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would  not  be  onr  dniy  to  leave  the  parties,  who  claim  the  ad- Jane^  1844 
▼antage  of  the  role  of  law,  to  get  it  at  law  if  they  could.  — 

But  the  Court  is  of  opinion,  that  this  is  not  a  case,  in  y 
which  the  rule  of  law  applies;  for  the  discharge  out  of  cu8«  ^^ 
tody  was  by  act  of  the  debtor  hioiself,  by  permission  of  the 
law,  and  not  by  act  of  the  creditor.  The  bill  is  not  filed  up- 
on any  rights  of  the  sureties  to  be  relieved  on  the  score  of 
deotings  between  the  creditor  and  the  principal  debtor,  to 
the  prejudice  of  the  sureties.  But  the  bill  is  founded  exclu- 
sively upon  the  position,  that  in  law  Hawkins'  discharge 
satisfied  the  judgment  as  to  hinaself;  consequently,  as  to  the 
sureties  also.  Now,  we  think  Hawkins  is  not  discharged  of 
the  debt  by  what  was  done  here.  The  act,  Rev.  Stat.  c. 
68,  8.  8,.says  that  upon  the  debtor,  taken  upon  a  ca.  so.  ten- 
dering to  the  Sherifi'a  bond  as  prescribed  in  the  act,  it  shall 
be  the  duty  of  the  Sherifi*  to  release  him  from  custody.  The 
discharge,  then,  from  actual  custody  or  imprisonment  in  fact, 
is  the  act  of  the  law,  or  of  the  debtor  himself  under  authority 
of  law — consequently  the  creditor  is  still  at  liberty  to  pur- 
sue ins  remedy  for  his  debt  against  any  other  person.  '  It  is 
trae,  the  debtor,  to  obtain  his  liberation,  is  required  to  enter 
into  bond  with  sureties,  somewhat  in  the  nature  of  bail,  for 
his  appearance  at  Court  and  abiding  by  the  judgment  of  the 
Court.  But  there  is  nothing  in  the  act  which  compels  the 
creditor  to  pursue  his  remedy  upon  the  bond  taken  by  the 
Sherifld  If  the  debtor  should  not  appear  or  comply  in  other 
respects  with  the  law,'  the  plaintiff  may,  on  motion,  have 
judgment  on  the  bond.  But  that  must  be  only  cumulative,  for 
as  the  creditor  has  done  nothing  to  destroy  the  security  of 
his  original  judgnaent,  (which  indeed  may  be  against  others) 
he  is  certainly  at  liberty  to  waive  a  judgment  on  the  bond 
and  keep  that  he  first  had,  or  perhaps  insist  on  both.  That 
behig  so,  we  cannot  conceive  why,  if  the  debtor  should  ap- 
pear, the  creditor  should  be  obliged  to  pray  him  into  custody 
again  as  in  execution.  It  seems  to  us  very  much  like  the 
case  of  principal  and  boil.  The  latter  may  surrender  the 
former  after  judgment  against  him  as  well  as  before,  either 
to  the  Sberifi*  in  vacation  or  to  the  Court.    If  the  surrender 
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June,  1844  be  to  the  Sherift,  he  must  necessarily  accept  the  principal  ia 
"^j^^^jjj^  discharge  o(  the  bail,  and  consequently  he  must  detain  bimi 
▼       as  he  has  no  authority  from  the  creditor  or  the  law  todis- 
^^     charge  him.    But  if  the  surrender  be  made  to  the  Court  ia 
term  time,  then  notice  to  the  plaintiff  is  required,  that  be 
may  pray  the  debtor  into  custody,  and,  without  such  prayer, 
the  court  does  not  commit  the  debtoras  in  execution.  Conse- 
quently he  goes  at  large.     But  be  does  not  go  at  large  as 
having  satisfied  the  debt  by  the  release  of  his  body  by  the 
creditor.    For  although  the  creditor  declined  having  him 
placed  under  actual  imprisonment,  he  is  at  liberty  afterwards 
to  take  iiis  property  or  his  body  in  execution.     The  provis- 
ions of  this   act  are  much  the  same.    It  gives  authority  to 
the  sureties  to  surrender  the  principal  either  tp  the  Sheriff 
or  in  open  Court.     Upon  his  surrender  to  the  Sheriff,  either 
by  himself  or  his  sureties,  no  doubt  he  must  take  him  and 
keep  him  as  upon  the  execution  still  in  his  bands.    But  upon 
his  appearance  or  surrender  in   Court,  as  ia  the  case  of  baif^ 
we  see  no  reason  for  compelling  the  creditor  again  to  take 
him  into  custody,  as  between  themselves.    It  mayj  be  that 
the  debtor's  bail  in  the  original  action  is  discharged  by  the 
debtor's  body  having  once  been  in  execution  or  by  his  ap- 
pearance in  Court  in   discharge  ot  his  sureties,  both  the  last 
and  first.    But  that  is  a  different  question  from  one,  whether 
the  judgment  against  (he  debtor  himself  is  satisfied  orextin« 
guished  merely  by  the  creditor's  declining  to  have  him  re* 
placed  into  actual  custody.     There  seems  to  be  nothing  in 
the  reason  of  the  thing  why  it  should  be  so.    For  the  idea 
at  the  common  law  is,  that  the  creditor  consents  to  an  en- 
largement from  actual  imprisonment.     Hence  on  the  surren- 
der iu  Court  by  bail  after  judgment,  the  custody  being  only 
that  of  the  law  and  ideal,  and  not  actual  under  the  dominioa 
of  the  officer  of  the  law,   the  creditor  allowing  the  debtor  to 
go  off,  without  taking  him,  is  no  discharge  of  the  debt.     So, 
it  seems,  it  must  be  under  this  act.    It  is  true,  the  act  says, 
that  if  the  debtor  shall   tail  to  answer  on  oath  or  to  shew- 
that  he  has  given  notice,  be  <*shall   be  deemed  in  custody  of 
the  Sheriff."    But  that  docs  not  mean  that  he  is  so  without 
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notice  to  the  Sheriff,  act  of  the  creditor,  or  order  of  tlie  ^^^^  ^^^^ 
Court.  It  is  clear  the  Sheriff  is  not  to  take  notice  of  the  ua^kina 
debtor's  being  in  Court  and  having  failed  in  the  performance  t 
of  th&  mattors  re«juired  of  him.  The  Court  is  to  judge  of  ^*^ 
that,  and  thereupon  make  an  order.  Therefore  the  sentence 
goes  on,  after  the  words  ''shall  be  deemed  in  custody  of  the 
Sheriff,"  to  add  "and  the  Court  shall  adjudge  that  he  bo  im- 
prisoned." But  that  is  not  an  ex  officio  duty  of  the  Court| 
for  such  acts  are  never  enjoined  in  Courts,  since  in  contro- 
versies inter  partiest  Courts  do  not  proceed  but  upon  the 
motionof  one  of  the  parties.  Therefore,  in  such  a  case,  al- 
though the  debtor  may  not  have  given  the  notice  for  tea 
days,  as  reqnired  to  enable  him  to  take  the  oath  of  insol  voncy, 
the  Court  shonid  yet  require  the  debtor  or  his  sureties  to 
give  the  creditor  notice  of  the  fact  of  surrender  or  appear- 
ance, to  enable  the  creditor  to  move  (or  a  commitment  under 
the  act.  Then  as  the  creditor  may  move  for  the  debtor's 
imprisonment,  so  it  follows,  that  he  is  at  liberty  not  to  do  sa 
By  not  doing  so,  he  does  the  debtor  no  harm.  He  does  not 
lelease  him  from  imprisonment;  but  he  only  declines  sub- 
jecting him  to  it.  Indeed  he  could,  not  by  his  own  act  merelyi 
place  the  debtor  into  custody,  but  could  only  procure  an  orr 
der  for  it.  It  might  be  refused  by  the  Court,  perhaps; 
though  that  is  not  probable.  But  if  the  Court  did  oider  it,  it 
would|be  a  new  imprisonment  on  that  order,  as  in  execution^ 
and  not  under  the  execution  on  which  the  arrest  was  origin- 
ally made.  For,  perhaps,  that  may  have  been  returned,  o^ 
may  have  been  served  by  the  Sheriff  of  a  different  county^ 
Our  opinion,  therefore,  is,  that  the  judgment  obtained  by 
Mr.  Hall  is  still  in  force. 

It  was,  however,  said  for  the  appellants, that  at  all  eventsthe 
injunction  should  have  been  continued  as  to  the  aliquot 
parts  of  Joyner  and  Ferrell,  as  two  of  the  sureties,  in  a3 
much  as  they  are  now  the  owners  of  the  judgment,  in  the 
view  of  this  Court,  according  to  their  answers;  and  so  we 
were  inclined  at  first  to  think.  For  such  would  be  the  rule 
as  between  the  sureties  themselves;  since  although  some  of 
them,  who  are  plaintiffss,  are  said  to  be  failing,  yet  the  sure* 
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Jane,  18U  ties,  who  arc  defendants,  have  a  right  no\v  to  consider  them 
'Z  j^j^^all  solvent,  ihey  being  in  fact  made  so,  as  to  these  parties 
▼  and  as  to  this  suit,  by  all  of  them  joining  in  this  suit  and  in 
^^'  the  bond  with  sureties  given  for  the  injunction.  Still  Joy- 
uer  and  Ferrell,  as  two  of  the  sureties,  ought  to  pay  their 
several  shares,  taking  all  the  sureties  to  be  solvent,  and  the 
principal  insolvent,  and,  therefore,  it  struck  us,  that  as  to 
two  ninth  parts,  the  injunction  should  have  been  continued; 
for  although  Mr.  Hall  does  not  admit  in  his  answer,  that  he 
had  assigned  the  judgmeut  to  a  trustee  for  his  co-defendants, 
and  it  was  not  absolutely  necessary  that  he  should  have 
said  any  thing  of  it,  in  as  much  as  it  is  not  stated  in  the  bill| 
and  indeed  could  not  be,  for  it  occurred  since  the  bill  was  filed; 
yet  tlie  fact  can  hardly  be  doubted  and  might  have  been 
biought  out  from  Mr.  Hall  himself  by  a  supplemental 
charge;  and  in  such  case  we  would  not  be  disposed  to  rl- 
low  the  money  to  be  raised  out  of  some  of  the  sureties  and 
their  sureties  for  the  benefit  of  Joyner  and  Ferrell,  which 
they  ought  to  pay  themselves. 

But  in  thus  regarding  the  subject,  we  overlooked  the  im- 
portant fact,  that  the  sureties  who  are  plaintiffs,  have  joined 
themselves  in  this  case  with  Hawkins  and  hiswife^  who  are 
the  principal  debtors,  and  are  therefore  bound  to  pay  the 
whole  debt  to  Hall  or  his  assignee,  without  any  contribution 
from  Joyaer  and  Ferrell.  'Ihe  injunction  was  properly 
dissolved  in  toio  as  to  them  as  principals;  and  upon  that 
dissolution,  the  other  sureties,  and  the  sureties  for  the  injunc- 
tion would  all  be  alike  liable  on  the  injunction  bond.  In 
other  words,  all  the  original  sureties  and  the  new  sureties  to 
the  injunction  bond  have  by  that  intrument  undertaken  to 
answer  for  Hawkins  and  wife  as  well  as  for  then)selves,in 
this  suit,  and  thereby  to  guarantee  that  they  are  solvent  far 
the  purposes  of  paying  the  judgment  at  law,  if  the  injunction 
should  be  dissolved.  Therefore,  the  whole  decree  waspr^ 
per  and  should  be  affirmed  with  costs. 

Pbr  Curiam,         Ordered  to  be  certified  accordingly. 
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JOHIi  HALL  V9.  NELSOI^  HARRIS  dc  At,. 

As  execnttoii  binds  equitable  intereflta  and'  righte  of  redemption  of  moflgttg&^ 
only  ffom  the  time  of  the  isetting  of  the  elecofibii,  and  not  from  its  i€$U*       ^^ 

As  against  a  judgment  creditor,  a  parcbaser  of  s  legel  estate  must  take  notifiie 
that  ihe  debt  has  been  reduced  to  judgment  at  the  time  of  his  purchase,  and 
that  the  execution  will  overreach  his  purchase* 

Appeal  {torn  an  interloutory  order  made  by  his  Honor' 
Judge  Battle,  at  the  Spring  Term,  1843,  of  Montgomery 
Court  of  Equity,  dissolving  the  injuuetion^  which  htid  been' 
granted  in  the  case. 

The  ibUowing  facts  are  stated  in  the  pleadings  5 

£.  L.  Mo^an,  being  seised  of  the  land  in  controversy  iit 
this  caose^  and  being  desirous  (ft  borrowing  the  sum  of  $500,- 
on  the  9ih  of  October,  1839,  made  a  note  payable  to  A.  H 
Saunders  and  G.  Coggin  for  that  sum,  negotiable  at  th^ 
Bank  of  Capo  Fear,  at  Fayetteville,  which  Satinders  and 
Coggin  endorsed  for  his  accommodation,  and  re-delitered  (o 
Morgan,  that  he  might  have  it  discounted.  He  offered  it  for 
diseoont,  boi  the  bank  declined  taking  it,'and  he  then  pre- 
vailed cm  an  individual  to  diseonnf  it  in  part,  that  is,  to  ad- 
vance him  $150,  on  it.  On  the  9th  day  of  October,  1839, 
Morgan  also  executed  to  T.  L.  Cotton  a  deed  for  the  land  in 
controversy,  in  trust  to  sell  the  same  and  pay  the  debt  men- 
tioned in  the  note,  or  repay  to  Saunders  and  Coggin  whatev^ 
er  sums  they  might  be  compelled  to  pay  on  the  note. 

In  the  early  part  of  the  year  1840,  the  plaintiff  andMor- 
gan  were  upon  a  treaty  for  the  purchase  el  the  land  at  the 
price  of  $725,  the  plaintiff  being  infomied  by  Morgan  of 
the  deed  to  Cotton,  and  it  being  agreed,  if  the  contract  was 
made,  that  out  of  the  purchase  money  that  debt  should  be 
discharged.  On  the  Wth  of  March,  1840,  the  parties,  Hall, 
E.  I*.  Morgan,  Saunders  and  Cotton,  met  to  adjust  finally 
the  contract  and  the  payments  thereon.     The  defandanti 

J3 
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June,  isUNelson  Harris,  was  also  present,  and  assisted  in  making  the 
""TT      computations  for  the  settlement ;  and  then  the  plaintiff,  b7 
▼       assuming  debts  for  E.  L.  Morgan,  or  by  cash,  paid  the  whole 
^•'^    price  of  $726,  except  the  sum  of  $162 ;  for  which  he  exe- 
cuted his  note,  which  he  afterwards  paid.    Among  the  debts 
paid  or  assumed  by  Hall  for  E.  L.  Morgan,  were  some  to 
Nelson  Harris.    Out  of  the  money  paid  him  on  the  16th  of 
March,  Saunders  and  Cotton  then  received  the  sum  due  on 
the  debt  secured  by  the  deed  of  trust,  but  they  did  not  re- 
convey  to  Morgan,  nor  convey  to  Hall,  as  all  parties  thought 
the  deed  became  inoperative  by  the  payment  of  the  debt. 
After  the  settlement  was  closed,  Hardy  Morgan,  the  father  of 
EJ.  L.  Morgan,  delivered  to  the  plaintiff  a  deed  from  E.  L. 
Morgan  to  the  plaintiff,  purporting  to  be  a  bargain  and  sale  in 
fee  for  the  land,  and  bearing  date  the  2d  day  of  March,  1840. 
At  the  same  time,  Hardy  Morgan  took  the  note  given  by 
plaintiff  for  $162 ;  and  it  was  agreed  between  the  parties 
that  out  of  the  money  due  thereon,  when  paid  by  the  {dain- 
^tiff,  H.  Morgan  should  pay  a  debt  which  E.  L.  Morgan 
owed  to  one  Delamothe,  and  for  which  Nelson  Harris  was 
bound  as  surety.     For  the  debt  to  Delamothe  a  judgment 
was  taken  in  the  Superior  Court  of  Montgomery,  which  be- 
gan on  the  6th  Monday,  which  was  the  2d  day  of  March, 
1840  ]  and  afterwards,  but  it  does  not  appear  on  what  day,  a 
fieri  facias  issued  thereon,  tested  as  of  the  1st  Monday  of 
llfarch,  1840,  under  which  this  land  was  sold  by  the  sheriff 
in  July,  1840,  and  purchased  by  N.  Harris  at  the  price  of 
$60,  and  he  took  the  sheriff's  deed.     He  then  instituted  an 
action  of  ejectment  against  Hall,  who  had  gone  into  posses- 
sion, and  recovered  against  him.    Thereupon  Hall  filed  this 
bill  against  Harris,  E.  L.  Morgan,  Saunders,  Coggin  and 
Cotton,  and  therein  charges,  that  the  contract  was  concluded 
between  E.  L.  Moigan  and  himself  on  the  2d  day  of  March, 
1840,  and  that  at  that  time,  the  deed  to  him  was  drawn  and 
executed  by  E.  L.  Morgan  and  left  with  H.  Morgan,  to  be 
delivered  when  the  plaintiff  should  have  paid  the  purchase 
9ioney,  or  secured  it  satisGactorily;  and  that  the  16th  of 
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Maich  ensuing  was  then  fixed  on  as  the  time  of  meeting,  ^nn^  1B44 
when  the  creditors  of  E.  L.  Morgan  could  assemble,  and     jj^^j 
Hall  would  be  prepared  to  pay   their  demands.     The  bill       ▼  . 
also  states,  that  although  N.  Harris  and  other  persons  inform-       ""* 
ed  the  plaintiff  on  the  10th  of  March,  that  a  debt  was  due  to 
Delamothe,  yet  he  was  not  informed  that  it  had  been  reduced  * 
to  judgment,  otherwise  he  woald  have  insisted  on  its  being 
discharged  out  of  the  cash  payment  he  then  made.     The 
bill  then  states,  that  the  plaintiff  had  offered  to  pay  to  N.  Har-  ' 
ris  the  sum  he  had  given  at  the  sheriff's  sale,  and  requested 
from  him  a  conveyance  or  release,  which  he  refused  to  make, 
and  was  about  suing  oat  a  writ  of  possession  and  turning 
the  plaintiff  out.    The  bill  then  insists  that  N.  Harris^  after 
being  privy  to  the  contract  and  settlement  between  the  plain- 
tiff and  £.  L.  Morgan,  and  getting  payment  of  Morgan's 
debts  to  him  through  the  plaintiff  ought  not  to  be  allowed  to 
disturb  Che  plaintiff,  even  if  Harris  has  the  legal  title  under 
his  purchase ;  and  that,  at  all  events,  N.  Harris  ought  not  to 
be  permitted  to  use  his  judgment  at  law,  unless  and  only 
as  the  means  of  obtaining  an  indemnity  for  the  sum  paid  by 
him,  or  not  without  pa3ring  to  the  plaintiff  the  sum  paid  out 
of  the  plaintiff's  purchase  money  in  discharge  of  the  debt 
secured  by  the  deed  of  trust.       Wherefore  the  bill  prays  a 
conveyance  of  the  legal  title  from  Cotton,  the  trustee,  and 
also  a  release  from  Harris,  upon  such  terms  as  the  court  may 
deem  just,  and,  in  the  mean  while,  for  an  injunction  against 
the  judgment  in  the  action  of  ejectment. 

The  answers  of  all  the  defendants,  except  Harris,  substan- 
tially admit  the  bill  and  submit  to  such  a  decree  as  to  the 
court  may  seemrigfit.  The  answer  of  Harris  states,  that  he 
had  no  agency  in  making  the  contract  between  E.  L.  Mor- 
gan and  the  plaintiff.  He  admits  that  at  their  request  he 
made  an  account  of  the  payments  by  the  plaintiff  and  ascer- 
tained the  balance -of  the  purchase  money ;  but  says  that  he 
did  so  merely  as  scribe  at  the  request  of  the  parties.  He 
likewise  admits  that,  E.  L.  Morgan  agreed  that  certain  sums 
which  he  owed  Harris  should  be  discharged  out  of  the  price 
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Jttn#,  1644  ot  the  land,  and  that  they  were  diacharged  either  in  money 
JJ[^"  or  the  bond  ot  the  plaintiff.  The  answer  then  denies,  that 
V  the  deed  to  the  plaintiff  was  executed  on  the  second  of 
'^'^  March,  1840,  or  that  the  contract  or  purchase  was  complet- 
ed on  that  day  or  aX  any  time  before  the  dued  was  deUvered 
on  the  iOth  of  March ;  because  the  defendant  states,  that  on 
the  trial  at  law  it  was  proved  by  several  witnesses,  that  about 
the  middle  of  the  week  of  Montgomery  court,  the  plaintiff 
said,  that  he  had  not  purchased  the  land,  and  that  he  did  not 
think  he  should  conclude  a  bargain  for  it,  as  be  doubted  the 
title  Morgan  could  m^ke  him.  Therefore  the  answer  insists, 
that  the  contract  was  not  finally  made  until  the  16th  of 
Mfurch  ;  at  which  time  the  plaintiff  made  his  payments  and 
accepted  the  deed^  Ths  defendant  further  states,  that  he 
th^n  distinctly  informed  the  plaintiff  that  judgment  hadbeea 
obtained  in  the  Superior  Court  the  preceding  week  for  the 
de]bt  to  Delamothe,  ^d  that  he  had  consulted  counsel  and 
been  advised  that  the  land  was  bound  from  the  rendering  of 
the  judgment  on  the  2d  day  of  March,  and,  therefore,  that  the 
plaintiff  must  see  to  the  payment  of  the  debt. 

The  answer  further  insists,  that  the  deed  of  trust  was  not 
good  against  the  creditors  of  Morgan,  because  the  note  was 
not  discounted  by  the  bank,  as  was  contemplated  by  the  par«^ 
ties  wh^  it  was  made,  and,  moreover,  if  that  should  be  oth* 
erwise,  because,  upon  the  plaintiff's  purchase,  it  was  not 
agreed  or  understood  that  the  legal  title  of  the  trustee  should 
be  kept  on  foot  for  the  benefit  of  the  plaintiff,  or  to  be  coa«- 
v^yed  to  him  or  any  other  person  ]  but  it  was  considered  by 
all  the  persons  present,  that  as  the  debt  was  paid,  the  legal 
title  conveyed  by  the  d^ed  of  trust  was  worth  nothing,  and 
extinguished, 

The  defendant  admits  that  h^  refused  to  accept  from  the 
plaintiff  the  sum  he  had  given  for  the  land  at  the  sheriff's 
sale,  and  insists  that  he  obtained  by  that  sale  a  good  title 
]both  at  law  and  in  equity  under  a  judgment  and  execution 
coating  a  lien  on  the  land,  prior  or  preferable  to  the  title  de- 
rlyed  by  the  plaintiff  under  his  purchase  from  E.  L.  Morgan 
himself  on  the  lOtlx  of  March,  1840, 
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Upon  the  coming  in  of  the  answers,  the  d^eadant  H        June  18U 
moved  upon  his,  to  dissolve  the  injunction  obtained  against     "^^ 
his  judgment  at  law,  and  his  Honor,  thinking  that  whatever   ^^  ▼ 
equity  the  bill  contained  had  been  fully  answered,  allowed 
the  motion ;  but  he  also  allowed  the  plaintiff  to  appeal  tbere^ 
Irom* 

Strange  ^y  Mendenhall  for  the  plaintiff, 
Winston  for  the  defendants. 

RuFFiN,  C.  J.      On  the  points  distinctly  made  in  the  bill, 
and  upon  which  the  case  seems  to  have  been  considered  on 
the  circuit,  and,  indeed,  was  argued  before  us,  the  opinion  of 
this  Court  would  be  the  same  his  Honor  gave.     It  seems  to 
have  been  taken  for  granted  by  all  parties,  that  the  judgment 
of  Delamothe  attached  on  this  land,  either  as  the  legal  estate 
of  the  debtor,  E.  L.  Morgan,  or  as  being  held  in  trust  for 
him,  and  therefore,  th^t  the  purchaser  under  that  judgment 
would  have  the  preferable  title  in  a  Court  of  Law,  as  against 
one  purchasing  from  E.  L.  Morgan  himself,  subsequently  to 
the  rendering  the  judgment,  and  the  teste  of  the  fieri  facias 
issued  on  it.     Upon  this  idea,  the  plaintiff,  after  failing  at 
law,  filed  this  bill  for  the  purpose  of  being  relieved  against 
Harris'  title,  upon  several  equitable  grounds.    As  £sur  as  the 
grounds  of  that  kind  extend,  as  mentioned  in  the  bill,  we 
think  the  plaintiff  must  fail.    For,  if  Delamotbe's  judgment 
constituted  a  lien  on  the  land,  or  rather,  if  the  execution  is- 
sued on  it,  created  a  lien,  by  relation,  from  its  teste^  we  do 
aot  see  any  thing  in  the  conduct   of    Harris,  which  would 
prevent  him  from  claiming  all  the  advantages  and  rights 
that  any  other  purchasers  could.    The  right  to  a  preference 
belonged  to  the  judgment  creditor,  and  every  person  becom- 
ing the  purchaser  under  the  execution,  would  entitle  himself 
to  the  creditor's  priority.    That  Harris  had  been  paid  debts 
by  Morgan,  out  of  the  purchase  money,  makes  no  difference, 
for  if  he  had  not  bid  for  the  land,  some  one  else  would,  and 
the  plaintiff  would  have  lost  it  at  all  events.      He  would, 
howeveri  in  each  case,  lose  it  by  bis  own  fault,  in  buying 
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Jwu  1844  land  subject  to  a  prior  incumbrance  of  a  judgment  and  exe- 
"^^  cution,  and  being  so  negligent  as  not  to  pay  it  o^  bUt  allow 
▼  the  land  to  be  sold  under  it.  If  Harris  had  drawn  the  plain- 
^^'***  tiff  into  the  contract,  with  the  view  of  being  paid  his  debts, 
while  he  deceived  the  plaintiff  as  to  the  title  he  was  getting, 
it  might  be  different,  and  Harris  might,  perhaps,  be  held  to 
be  a  trustee  of  the  legal  title  subsequently  got  by  him  at  the 
Sheriff's  sale.  But  Harris  seems  to  have  had  nothing  what- 
ever to  do  with  the  treaty  between  Hall  and  Morgan,  at  any 
time :  all  he  did  in  the  business,  being  to  act  as  accountant 
in  stating  the  debts  of  Morgan  payable  out  of  the  price,  and 
striking  the  balance.  He  received  some  of  the  money,  but 
not  as  a  person  interested  in  the  sale,  and  only  as  being  paid 
to  him  by  Morgan  after  he  received  it,  or  became  enti- 
tled to  it,  as  the  price  of  the  land  sold  by  him.  Moreover,  as 
against  a  judgment  creditor,  a  purchaser  of  a  legal  estate 
must  take  notice,  that  the  debt  has  been  reduced  to  judgment 
at  the  time  of  his  purchase,  and  that  the  execution  will  over- 
reach his  purchase,  or  else,  the  rale  of  law  upon  that  subject 
would  in  effect  be  abrogated.  But  in  this  case,  the  answer 
removes  every  pretence  of  hardship  on  the  plaintiff  in  that 
respect,  by  the  positive  statement,  responsive  to  the  bill,  that 
this  defendant  gave  the  plaintiff  express  notice  of  the  judg- 
ment, and  of  the  opinion  of  counsel,  that  the  land  would 
be  bound,  if  the  plaintiff  should  buy.  Upon  each  of  these 
grotmds,  we  think  the  plaintiff  would  have  no  equity  on  that 
part  of  the  case. 

We  are  likewise  of  opinion,  that  the  plaintiff  has  not  an 
eqtdty  to  be  su'brogated  to  the  rights  of  the  creditors  secured 
by  the  deed  of  trust,  as  upon  the  supposition  that  the  plain- 
tiff paid  those  creditors,  and,  therefore,  ought  to  standi n  their 
places.  It  appears  both  by  the  bill  and  the  answer,  that  it 
was  not  the  intention  to  keep  those  debts  on  foot,  nor,  of 
course,  the  deed  of  trust,  as  far  as  it  was  a  security  for  them. 
The  intent  was  to  pay  them,  and  the  belief  was,  that  by  so 
doing,  the  deed  itself  became  inoperative ;  which,  to  be  sure, 
was  a  mistake,  as  far  as  the  legal  title  of  the  trustee  goesi 
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and  as  far  as  a  trust  resulted  thereon,  in  favor  of  E.  L.  Mor-  ^mt,  itu 
ga   or  his  assignee.    But  the  debts  to  the  sureties  were  both     ^jj 
in  law  and  fact  paid ;  but,  like  those  to  Harris,  were  paid  by       ▼ 
Morgan  out  of  his  money,  which  he  received  for  the  sale  of  ^^'^ 
bis  resulting  trust  to  the  plaintiff,  and  not  by  the  plaintiff  out 
of  his  own  money.    That  deed  cannot,  therefore,  be  set  up 
now  as  a  surety  for  debts,  which  the  parties  intended  should 
be  paid,  and  were  paid  and  extinguished. 

Qut  the  Court  is  of  opinion,  that  upon  another  ground,  as 
fsLi  as  the  case  now  appears,  the  plaintiff  may  be  entitled  to 
relief,  and,  therefore  that  the  injunction  ought  to  have  been 
ordered  to  stand  until  the  hearing.  That  ground  is,  that  the 
answer  does  not  state  a  case,  in  which  the  land  was  certain- 
ly liable  to  be  sold  under  the  judgment  and  execution,  so  as 
to  defeat  the  admitted  and  honest  purchase  of  the  plaintiff 
Morgan  had  not  tlie  legal  title  when  the  judgment  was  ta- 
ken, nor  at  any  time  after ;  and  therefore,  at  common  law, 
the  *Mand  was  not  subject  to  be  sold  on  execution,  but  be- 
came so,  if  at  all,  by  the  act  of  1812.  It  is  obvious,  from 
the  statements  of  the  answer,  that  on  the  trial  at  law,  the 
question  was  treated,  either  as  if  Morgan  had  the  legal  title, 
or  as  if  his  resulting  trust  would  be  bound  by  the  judgment 
and  execution,  in  the  same  manner  as  his  legal  title  would 
Iiave  been*  The  relation  of  a  fieri  facias  at  common  law 
is  to  the  teste  ;  and  it  is  settled,  that  if  the  teste  of  the  exe- 
cution and  the  alienation  by  the  debtor  be  of  the  same  day, 
the  former  is  preferred,  and  a  purchaser  under  the  execution 
gets  the  title.  That  is  the  case,  when  the  interest  of  the 
debtor  is  a  legal  one,  either  in  personal  or  real  property.  But 
as  rdates  to  equitable  interests  made  subject  to  execution  at 
law,  the  statute  establishes  a  different  rule.  The  first  section 
of  the  act  of  1812,  is  taken  from  the  statute,  29  Car.  11.  c.  3, 
a  10.  They  both  require  every  Sheriff,  to  whom  a  writ 
shall  be  directed,  d&c.  to  do  execution  unto  the  party  in  that  ^  ^ 
bdial^  suing  execution  of  all  such  lands,  &c.  as  any  other 
ferson  shall  be  seised  of,  &c.  in  trust  for  htm,  against 
whoin  execution  is  sued,  as  he  might,  if  the  said  party,  a- 
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June  1844  gainst  whom  execution  shall  be  sued  &c.  hadbeenseised  ^.of 
~.  such  landj  d^.  of  such  estate  as  they  be  seised  of  in  trust  for  him 
T  ^^at  thetime  o/thesaidtxecution  «ued."  The  liability  of  trusts 
HanU.  1^  execution  is  not^  therefore^  as  at  common  law,  or  under 
the  statute  of  Westminster,  from  the  judgment  or  teste  of 
the  execution,  according  to  the  nature  oi  the  property,  but 
from  execution  sued.  This  was  so  held  in  the  first  year  of 
George  the  first,  in  the  case  ol  Hunt  v  Coles^  reported  by 
Ohief  Baron  Comyns.  1  Com<  Rep<  226«  The  case  was, 
that  H.  Saursby  was  seised  in  fee  of  lands  in  tru3t,  and  to 
the  intent  that  P.  Chamberlain  and  his  wife  Anne  should 
have  £40  a  year  out  of  the  profits  for  life,  and  the  rest  of  the 
profits  should  be  paid  to  Hope  Chamberlain  and  the  heirs  of 
his  body.  Then  in  Trinity  term,  1695,  one  Boaidman  re- 
covered judgment  against  Hope  C.  for  a  debt  of  £160.  On 
the  26th  of  July,  1699,  Anne  C.  and  Hope  C.  borrowed  £600 
from  the  defendant  Coles,  and  for  surety  therefor,  H.  Saursby, 
by  their  direction,  mortgaged  the  premises  to  Coles  for  500 
years.  In  1714,  Boardman  sued  out  an  elegit  on  his  judg- 
ment againt  Hope  Chamberlain,  and  upon  an  inquisition  it 
was  found,  that  Hope  C.  was  seised  in  fee,  and  the  Sheriff 
extended  one-half,  and  delivered  it  to  the  creditor,  on  whose 
demise  an  action  of  ejectment  was  brought  against  Coles. 
And  it  was  held,  that  by  force  of  the  words  in  the  statute, 
^'  at  the  time  of  the  execution  sued,"  the  plaintiff  could  not 
recover,  although  the  trustee  was  seised  in  trust  for  the  debt- 
or at  the  time  of  the  judgment  rendered,  and  long  after.  As 
the  trustee  had  conveyed  the  lands  to  another  person  before 
the  execution  was  sued,  though  after  the  judgment,  the  case 
was  not  within  the  act  of  Parliament.  It  appears  from  the 
report,  that  Chief  Baron  Comyns  was  himself  of  counsel 
for  the  plaintiff;  and  he  seems  to  have  been  entirely  satisfied 
with  the  judgment,  and  states  it  with  his  approtmtion  in  his 
Digest.  Execution,  c.  14.  It  is  mentioned  in  the  case,  that 
Sir  Edward  Northey  remarked,  after  the  decision,  that, 
ever  sincethe  act,  that  had  been  thought  the  proper  construc- 
tion, though  he  did  not  know  that  it  had  been  judicially  de- 
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(^M|  mi  Ihefi  Mr.  JtmricE  Tract  mentioned  a  case  tojaaei844. 

Queen  Ann's  xeijn,  in  whieh  Cbiep  Justice  Teevor  had 

giren  that  opinion  in  the  Common  Pleas,  without  any  dis-  ^^ «  • 
sent  from  the  other  members  of  the  Court.  The  case  of  Harru^ 
Hunt  Y  Coles  is  subsequently  cited  by  all  writers  on  trusts, 
and  ID  (reating  of  them  and  their  liability  for  debts,  as  estab- 
lishing the  mie,  that  the  relation  of  trustee  and  of  the  de- 
fendant in  the  execution  as  cestui  que  trusi^  must  exist  at 
the  titre  of  execution  sued.  2  Comyn's  Dig.  71.  If  the 
trustee  has  conveyed  to  another,  then  the  case  is  out  of  the 
statute.  So,  it  foitows,  that  if  the  debtor  has  assigned  his 
benefteial  interest  to  another,  so  that  the  trustee  is  no  longer 
trustee  for  the  debtor,  but,  in  the  contemplation  of  equity,  is 
trustee  to  the.  assignee  of  the  original  cestui  que  trusty  the 
case  mnst  be  equally  out  of  the' statute,  the  words  being  f'in 
trust  for  him  against  whom  execution  is  sued,  at  the  iims 
of  the  said  exeettiion  sued  J' 

In  Che  present  case  the  purchase  by  the  plaintiff  of  the 
resnlting  trust  of  Morgan  with  the  knowledge  and  approba- 
tion of  Cotton,  the  trustee,  unquestionably,  as  between  fliose 
three  persons,  converted  Cotton  into  a  tiustee  for  the  plaintiff 
and  antfaorised  him  to  call  for  the  legal  title  and  have  it  de- 
creed in  this  Court.  The  defendant,  Harris,  says  however} 
that,  although  that  may  be  true  as  between  those  personst 
if  alone  concerned,  it  is  not  true  here,  because  Delamothe's 
teeention  created  a  probable  lien.  But  he  says  that,  very 
plainly,  npon  the  supposition  that  the  execution  created  a 
lien  from  its  tesliy  as  in  ordinary  cases,  and  not  iiom  *Hhe 
time  of  execution  sued."  Hence  he  insists,  that  the  plaintiff 
did  not  purchase  on  the  2d  day  of  March,  btit  afterwardS| 
that  is  to  say,  on  the  16th  day  of  March;  and  further,  that, 
if  the  purchase  was  on  either  of  those  days,  it  was  not  valid, 
at  the  judgment  was  renUered  as  of  the  2d  day  of  March 
ilao,  and  the  execution  binds  from  that  day.  But  we  have 
seen,tbat  in  point  of  law  the  position  is  untrue;  and  that  the 
.Execution  does  not  bind  but  from  I  be  time  it  was  sued' 
Xow,  that  time  is  not  set  forth  in  the  answer;  and  itmey  have 
been  after  even  the  16th  of  March;  at  which  latter  day  thef 
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Jao«  1644. answer  admifis  the  plaintiff  completed  his  purchaeei  mi 

~^     took  the  deed.   Therefore^  the  plaintiff's  eqnity,  founded  up* 

▼       Qu  his  purchase  of  the  trust  estate  is  not  completely  answer 

,  Haniik  ^.  ^^  1^:3  purchase  cannot  be  defeated  by  the  sale  under  ex-- 
ecution,  unless  the  writ  was  actually  sued  before  or  on  the 
16th  of  March.  As  the  answer  does  not  state  the  fact,  i- 
will  be  the  subject  of  proof  in  the  cause;  and  until  it  be 
prored,  the  injunction  should  have  been  kept  up. 

It  may  be  said,  that  this  defence  might  have  been  made* 
at  law;  for  if  the  case  was  not  within  the  act  of  1812,  Har- 
.  ris  did  not  get  the  legal  title  under  his  purchase,  and  there* 
fore  ought  not  to  have  recovered.  It  is  probable,  that  Harris 
lecoveredat  law  without  going  into  the  legal  title  further 
than  to  shew,  that  he  and  Hall  both  claimed  under  Morgan, 
and  therefore  that  Hall  was  estopped  at  law  to  deny  the  title 
to  have  been  in  Morgan.  For  so  it  appeared  on  the  deeds  of 
the  parties;  neither  professing  to  pass  the  trust,  but  the  one 
to  be  a  Sheriff's  deed  for  the  land,  and  the  other,  Morgan's 
deed  of  bargain  and  sale.  It  is  not  intimated  in  the  bill  or 
answer,  that  the  outstanding  title  in  Cotton  was  mentioned 
on  the.triai,  and  the  present  plaintiff,  not  having  the  deed,* 
could  not  shew  it.  It  is  true,  as  we  think,  that  Hall  was  noC 
estopped  to  insist  upon  that  outstanding  title,  if  he  could 
have  shewn  the  deed.  He  was  only  estopped  to  say,  that 
Morgan  had  no  interest,  because  he  claimed  to  derive  an  inte- 
rest under  him.  But  he  was  at  liberty  to  shew  what  his  true 
interest  was,  and  that  it  had  been  assigned  to  him  in  such 
,  a  manner  and  at  such  a  time,  as  prevented  it  or  the  land  from 
being  liable  to  be  sold  by  the  execution  under  which  Harris 
bought.  But  admitting  that  to  have  been  so,  that  will  not 
oust  the  Court  of  Equity  of  its  original  jurisdiction  over  this, 
as  a  case  of  trust,  and  upon  that  footing  its  right  to  relieve 
Uie  plaintiff,  as  a  person  entitled  as  a- cestui  que  trust  Hen^ 
dersonvHoke,  1  Dev.  &  Bat.  Eq.  119.  13S.  Hereupon 
the  shewing  of  all  parties,  the  plaintiff  would  have  a  right 
to  a  decree  against  Cotton  for  a  conveyance  of  the  legal  title 
unless  it  was  divested  out  of  Cotton  by  the  purchase  of  Har* 
ris  under  the  act  of  1812. 
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It  does  not  yet  appear  to  hare  been  so  divested,  because  it  June  i844. 
does  not  appear  when  the  execution  was  sued.  If  it  should  ""^Jaii 
turn  bdt,  that  it  was  before  the  plaintiff's  purchase,  then  the  ^^^ 
plaintiff's  bill  will  be  dismissed.  If  afterwards,  there,  then, 
should  be  a  decree  that  Cotton  convey  to  the  plaintiff;  and, 
ibr  his  safety,  it  was  proper  that  Morgan  and  Harris  should 
be  parties  to  this  suit,  in  order  that  they  shouid  be  condtx- 
ded  by  the  decree,  and  hot  at  liberty  to  harrass  him  with  an. 
other  suit  afler  he  had  conveyed  under  a  decree  in  this. 
This  being  so,  it  follows  that  until  the  plaintiff's  right,  as 
equitable  owner  as  set  up  by  him,  has  been  determined  a- 
gainst  him  or  appears  upon  the  answer  to  be  unfounded,  his 
possession  ought  not  to  be  disturbed.  For  to  what  end 
should  he  be  turned  out,  when  he  may  in  this  suit  compel 
his  trustee  to  convey  to  them  the  legal  title,  and  as  soon  as 
he  shall,  he  wilt  in  his  turn  bring  an  ejectment  agaihst  Har- 
ris, another  party  to  this  suit,  and  evict  him?  That  double 
litigation  at  law  is  avoided,  if  this  Court,  having  all  the  par- 
ties before  it,  in  respect  of  one  of  its  peculiarsubjects  of  ju- 
risdiction, namely,  a  trust  for  the  plaintiff,  in  which  the 
others  allege  an  interest,  shall  proceed  to  determine  the 
rights  of  all  those  who  thus  claim  an  interest  in  the  subject.^ 
Therefore,  although  it  might  not  have  been  indispensable, 
that  the  plaintiff  should  have  made  Harris  a  party  to  hjsbill 
against  Morgan  and  Cotton,  seekiufj;  a  conveyance  from  the 
latter,  yet  it  is  convenient  and  useful  that  he  should  have 
done  so,  as  it  saves  further  litigation  and  expense,  and  enables 
the  Court  to  decree  as  to  their  rights  in  the  premises.  While 
that  question  is  sub  life,  the  possession  ought  not  to  be  chan' 
ged. 

The  case  has  been  treated  as  one  of  a  trust  in  Cotton 
purely  for  Morgan,  and  therefore  falling  within  the  first 
section  of  the  act  of  1812.  We  suppose  it  mu«f  be  so  consider- 
ed after  the  payment  of  the  debts  to  Saunders  and  Coggiu; 
because  then  there  is  a  resulting  trust  for  the  maker  of  the 
deed  exclusively.  But  if,  upon  the  principle  of  fAirrisoii/V 
Battle^  2  Dev.  Eq.  537,  this  was  to  be  considered  as  an  e- 
quity  of  redemption,  within  the  second  section  of  the  act,  the 
result  would  be   the   same^    For  the  words  of  that  section 
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Jime  i84i.ai8y  <ahat  the  eqaitf  of  rodemption  inluds  mor^pged  sbdl 

^„  "in  like  manner  be  liable  to  any  execfiUion  eued  out  on  anj 

T      jadgment  agaiast  the  mortgagor*"    Neither  section  carri^ 

''*^'   the  liability  of  the  iandsi  held  ia  trust  or  mortgagedi  farther 

tMiok  than  execation  actually  sue^    Until  the  creditor  takee 

out  his  processi  purchasers  may  safely  deal  for  the  trust 

equity  of  redemption,  according  to  the  statute. 

For  these  reasons  we  think  thedecree  of  his  Honor  was  er- 
roneous, and  that  it  should  be  reversed,  and  the  injunction 
continued  to  the  bearing. 

Per  Curiam.        Ordered  to  be  certified  accordingly. 


The  Honorable  FREDERIC  NASH,  of  Hillsbotoogh, 
one  of  the  Judges  of  the  Superior  Courts  of  Law  and  Equi* 
tfj  was  appointrd  by  the  Governor  and  Council,  on  the  11th 
of  May,  1844,  a  Judge  of  the  Supreme  Couri^  to  tsapplj 
the  vacancy  occasioned  by  the  death  of  the  Honorablb 
Judge  GASTON.  Judge  NASH  took  his  seat  on  the  Sa« 
prame  Court  Benchj  at  the  commencement  of  this  Teno. 


The  Honorable  DATn>F.  CALDWELL,  of  Salisbury, 
was  appointed  by  the  Govemor  and  Council,  on  the  10th  (tf 
July,  1844,  one  of  the  Judges  of  the  Superior  Courts  of 
Law  and  Equity,  to  supply  the  vacancy  occasioned  by  the 
appointment  <tf  Judge  NASH  to  the  Supreme  Court  Bench. 
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EQUITY  CASES 

ARGUED  AND  DETERMINED 


IN 


THE  SUPREME  COURT 


OF 

NORTH  CAROLINA. 


DECEMBER  TERM,  1»14. 


ATTOANEY  GENERAL,  ON  THE  RELATION  OP  J.  BRADSHER 
vs.  WILLIAM  A.  LEA'S  HEIRS,  (a) 


latkecaatol  tlieerootioiiofamittcUm,  a  oonit  of  Equity  will  not  interfere  |>ee.  1844. 
byiajiiactiai^iialeMitbeihewnthatitwiUbem  irablieBaiiue^  if  it 
viD  be  a  private  naiBaace  onl j  to  aa  indiTidaal,  naleae  it  maniiefltly  ap> 
peus,  that  ao  great  a  diHerenee  will  exiat  between  the  injury  to  the  individ- 
ual and  the  public  conrenience,  as  will  bear  no  compariaon,  or  that  the 
enetioB  of  the  dam  will  be  followed  by  irreparable  mischief. 

Thecaattof  TVAtt^rMyOMMrvtfv.BiMMil,  4  HawlDi,384.  TIkeAUomtf 
OtmrnlY. BmOtr, \  Div.  Eg.  13;  and  T%i  AUomtif  atmerMr.  PtHtims^lt 
Der.  £q.  38,  cited  asd  approved. 

This  was  a  bill  of  Injunction,  filed  in  Person  Coart  of 
Equity)  at  June  iWm,  1843,  prajring  that  the  defendant 
(William  A.  Lea^  ancestor  of  the  present  defendants)  might 
be  nestndned  ^m  meeting  a  certain  mill,  on  the  ground  that 
it  would  be  injurious  to  the  health  of  the  relator,  and  the 
neighborhood  generally. 

(a)  The  opinion  in  this  ease  was  delivered  at  June  Term,  1844. 
L3 
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l)M.  1814.  Prom  the  pleadings,  it  appeared  that  the  defendants  were 
Bradther  ^^^  owners  of  a  tract  of  land  in  Person  CJounty,  and  that  their 
▼^  father,  William  A.  Lea,  against  whom  the  Bill  was  originally 
filed,  intending  to  erect  thereon  a  public  grist  and  saw  mill, 
commenced  the  constraction  of  a  dam  across  a  stream  called 
Cobb's  Creek,  running  through  the  said  tract.  The  contem- 
plated site  of  the  mill,  and  the  whole  of  the  water  to  be  ponded 
by  the  dam,  are,  and  will  be  altogether  on  the  land  of  the  de- 
fendant, and  the  mill  pond  when  full,  will  expose  a  surface  of 
fifteen  acres,  being  one  aere  in  area  for  every  foot  in  height  ef 
the  proposed  dam.  The  country  round  and  about  thesrtehas 
long  been  settled  with  a  dense  population,  and  leaving  but  a 
small  portion  in  woodland.  Leasburg,  in  Caswell  county,  a 
pleasant,  healthy  and  thriving  village,  is  not  more  than  a  mile 
and  a  h  If  from  where  the  dam  will  be,  and  the  dwelUng  house 
of  the  relator,  not  more  than  three  quarters  of  a  mile  from  the 
hend  of  the  pond.  The  bill  alleges  that  tha  object  of  William 
A.  Lea  was  not  so  much  the  benefit  to  be  derived  to  himself  or 
the  community  by  the  erection  of  a  public  mill,  as  his  individ- 
ual interest  in  the  improvenoent  of  the  land  on  which  the 
water  will  be  ponded.  It  chafes  that  the  pond  will  be  a  pub- 
lic nuisance,  by  destroying  the  health  of  the  neighborhood, 
and  of  the  plaintiff's  family,  and  asks  of  the  court  an  injunction, 
to  restrain  the  defendant  from  proceeding  in  the  work.  The 
answer  avers  that  the  interest  of  the  neighborhood  demands 
the  erection  of  a  mill  at  the  place  contemplated,  that  such  a 
mill  will  greatly  contribute  to  the  public  convenience  as  there 
is  not  another  mill  in  the  neighborhood,  and  that  it  will  not 
injure  the  health  of  the  citizens— and  that  the  interest  he  ex- 
pects to  enjoy  from  it,  is  principally  one  in  common  with  the 
neighbors,  to  be  derived  from  their  custom ;  and  it  is  their 
wbb,  or  that  of  a  large  majority,  that  the  mill  should  be  erect- 
ed, and  denies  that  the  health  of  the  citiasens  of  Leasburg,  or 
ofthe  neighborhood  or  of  the  relator  will  be  injured  by  its 
erection. 

On  the  coming  in  ofthe  answer  at  Spring  Term,  1843,  e 
motion  was  made  to  dissolve  the  injunction,  which  was  refus- 
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•d,  and  the  injanetioa  was  ordered  to  be  oontinued  till  theDee.  mi. 
bmtjitag.    Replication  was  taken  to  the  answer,  and  both  par-^^^^. 
ties  having  taken  depositions,  the  cause  was  set  for  hearing,       r 
and  at  Jane  Term,  1844,  was  by  consent  transferred  to  the 
Snpieme  Conrf. 

Palmer  aiid  Iredell  for  the  plaintiff. 

E.  O.  Reade  and  Venable  for  the  defendants. 

Nash,  J.  The  testimony  in  the  case  is  very  voluminous. 
The  witnesses  are  taken  mostly  from  the  immediate  vicinity  of 
ihe  proposed  pond,  and  they  differ  in  their  opinion  as  to  the 
effect  of  the  ponding  of  the  water  cipon  the  health  of  the  re- 
lator's family,  and  of  the  neighborhood.  Of  the  many  ex* 
amined  by  the  relator,  but  three  are  decidedly  of  opinion,  that 
the  pond  will  have  the  injurious  effect,  and  two  of  them  are 
citizens  of  I^asburg,  and  these  out  of  a  population  of  eighty 
licrsons  living  in  the  village.  Dr.  Barnctt.  a  gentleman  of  high 
standing  in  his  profession,  a  witness  for  the  plaintiff,  thinks  it 
will  not  injure  the  health  of  the  neighborhood,  for  the  reasons 
he  gives.  Dr.  Walker,  another  of  the  plaintiff's  witnesses,  is 
doubtful,  and  is  of  opinion  that  the  result  would  depend  upon 
the  fact,  whether  the  stream  would  possess  sufficient  power  to 
keep  the  pond  full  of  water  during  the  summer  season.  Only 
three  of  those  examined  by  the  relator,  are  opposed  to  the 
erection  of  the  mill  decidedly,  and  one  of  those  would  rather 
it  were  not  erected  from  the  fear  of  the  result.  Out  of  the 
number  of  the  defendants'  witnesses,  eight  think  the  health  of 
the  neighborhood  will  not  be  affected,  and  are  in  favor  of  its 
erection,  and  the  two  physicians  are  of  the  same  opinion  as  to 
the  probable  effect  in  injuring  the  health  of  the  neighborhood. 
In  addition  to  this,  it  appears  from  the  testimony,  that  the 
mill,  when  erected,  will  be  a  public  convenience  fo  the  neigh- 
borhood. In  time  past,  it  further  appears,  that  mills  had  been 
erected  on  different  parts  of  Cobb'^  creek  with  ponds,  some 
larger  and  some  smaller  than  the  one  contemplated,  and  that 
no  injury  to  the  health  of  the  neighborhood  was  experiencedi 
or  not  mere  then  necessarily  results  in  every  case  of  such  ah 
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Dee.  iMlerectioni  but  that  all  those  nulla  are  now  down.  The  pow^rof 
'the  Coort  ci  Eqaity  to  ioterlnie  hj  injanctknii  to  festrain  and 
forbid  the  eiMtk>n  of  miU  dao0  in  GMM  of  this  kind,  it  admitlad. 
Whenerer  any  erection  in  aboot  to  be  made,  wUcb,  when 
made,  will  be  a  public  nuisance  by  deatroying  the  health  of 
the  neighborhood;  or  when  the  injury  to  an  indindnal  and 
his  fiunily  is  irreparable,  and  renders  immediate  action  a  doty 
founded  on  imperious  necessity,  or^when  in  the  case  of  a  pri- 
vate nuisance,  the  injury  is  the  result  of  an  establishment  made 
for  personal  gratification  or  mere  private  profit,  a  court  of  equi- 
ty will  exercise  its  preventive  power.  The  case  of  the  AtUnr- 
ney  General  at  the  rdation  of  Belt  against  Blount^  4  Hawk. 
384,  was  that  of  a  public  nuisance — as  injurious  to  thecitiaens 
of  the  town  of  Tarboro' in  rendering  the  place  sickly.  The 
court  lay  it  down  as  a  principle  of  equity  long  sealed,  that 
where  irreparable  mischief  may  be  done,  as  of  waste,  or  tn  a 
p2aiiic«»e  of  nuisance,  an  injunction  will  be  gnnted;  and 
accordingly,  the  injunction  previously  obtained  was  perpetu- 
ated, because,  as  the  court  say,  the  evidence  in  the  case  ap- 
proaches as  nearly  to  ascertain  the  certainty  of  the  af^rehend- 
ed  evil,  if  not  prevented,  as  ean  be  expected  from  the  nature  of 
the  subject  So  in  the  case  of  Attorney  Gmuralypenihe 
relation  of  the  citizens  of  Raleigh  against  Hunter^  1  Dev. 
Eq.  13,  which  was  a  case  to  abate  a  nuisance  already  in  ex- 
islence— the  court  say,  we  are  satisfied  beyond  a  reasonable 
doubt,  from  the  admissions  of  the  defendant  in  his  answer, 
that  his  pond  would  create  a  nuisance  and  that  of  the  wool 
kind.  The  injunction  was  perpetuated.  The  Attemey 
Qeneral  at  therelatienofEasen  against  Perkins^  2  Dev. 
Eq.  R.  38,  is  the  case  of  a  private  nuisance  to  be  occasioned  by 
the  erection  ofa  mill,  whereby  the  health  of  the  adjoining 
ooontry,  and  particularly  the  health  of  the  relator'a  iaauly, 
wouU  be  deatroyad.  An  iasne  was  submitted  to  a  jury,  and 
they  found  that  the  health  of  the  relator  and  hia  fomily  would 
be  injuxed  hy  the  mill  pond,  but  not  that  of  the  neighboiliood. 
The  bill  was  diamissad  upon  the  maxim,  that  private  right 
must  yi^ld  to  public  oanveBienee  upon  edeyuta  eowfwmr 
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tioa.  And  when  the  mischief  arising  from  the  erection  of  aDtr.  1844. 
mill,  which  is  a  public  ooaveaieace,  does  not  extend  to  the"^^,,^ 
neighborhood,  but  is  confined  to  a  particular  fBxaHjf  it  cannot,  v 
as  a  general  rule  under  this  head,  be  held  a  nuisance,  to  be  ^^^' 
redressed  by  abatement  or  injunction.  In  the  case  before  ns, 
it  does  not  appear  frmn  the  evidence,  that  the  erection  of  the 
jnill  pond  will  endanger  the  health  of  the  neighborhood,  or  of 
tfae relator's  fiunily.  Mills  have,  from  time  to  tinds,  been  erect- 
ed on  the  same  creek,  and  in  the  same  neighborhood,  without 
iiguriously  affecting  the  air  of  the  neighborhood,  or,  if  so,  to  a 
very  limited  extent*  Cobb's  creek  is  a  narrow  stream,  rarely, 
if  ever,  overflowing  its  banks,  with  a  current,  according  to 
aome  of  the  testimony,  which  never  fiuis  at  the  place,  where 
it  is  intended  to  erect  the  mill,  and  which,  in  all  probability, 
will  keep  the  pond  filled  with  water.  We  cannot,  therefore, 
say  we  are  satisfied  that  effects,  so  injurious  to  the  health  of 
the  neighborhood  as  to  render  it  a  nuisance,  will  result  from  . 
the  erection  of  this  pond.  But  it  appears  to  us  this  is  a  case 
ofprivate  nuisance,  if  a  nuisance  at  all,  in  the  erection  of  a 
mill,  which  will  be  a  public  convenience.  And  there  is  no- 
thing to  shew  ns  that  there  is  so  great  a  disproportion  between 
the  private  suffering  and  the  public  convenience,  as  would  au- 
thorise the  conrt  to  interfere.  The  legislature  considers  pub- 
lic mills  as  public  conveniences,  and  encourages  their  erection 
even  by  taking  from  another  so  much  of  his  land  upon  just 
compensation  as  may  be  necessary,  unless  the  mill  when  erect- 
ed will  be  a  public  nuisance.  Rev.  Stat.  ch.  122.  In  this  case 
the  whole  of  the  land,  on  which  the  mill  and  pond  will  be, 
belongs  to  the  defendants ;  they  have  a  right  to  use  it,  as  in 
their  discretion  may  seem  right,  provided  in  doing  so,  they  do 
not  injure  the  public  or  private  individuals,  and  when  the  une 
.  they  make  of  it  is  to  the  public  convenience,  and  the  injurious 
eflfect  confined  to  a  private  individual,  the  interest  of  the  latter 
nuist  give  way  to  that  of  the  many,  unless  he  can  make  it  man- 
ifsstly  appear,  that  so  great  a  difference  exists  between  his  in- 
jury and  the  public  convenience,  as  bears  no  comparison,  and 
Ibat  the  erection  will  be  followed  by  irreparable  miscbier,  in 
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Dec.  1844.  which  case  the  court  will  interfere  by  injunction.    Easan  t. 

^^^  "  Perkins,  2  De v.  Eq.  38.  The  interference  with  private  rights 
V  is,  at  all  times,  a  delicate  subject,  from  which  courts  ought  to 
^^  abstain,  except  in  cases  of  necessity.  We  see  no  such  necessi- 
ty here.  The  most  that  can  be  claimed  for  the  plaintiff  under 
the  testimony  is,  that  it  may  be  doubtful  whether  the  mischief 
apprehended  may  not  follow  the  erection  of  the  mill  daow 
We  cannot  arrest  any  longer  the  action  of  the  defendants  oa 
such  a  case.  The  answer  denies  that  the  improTement  of  his 
land  was  his  object  in  erecting  the  mill ;  declares  that  its  erec- 
tion would  be  a  public  convenience,  and  denies  that  the  health 
of  the  neighborhood,  or  of  the  Plaintiff  would  be  injured  by 
it — and  we  think  the  testimony  does  not  sustain  theplaintiif^ 
bill,  but  does  sustain  the  defendant's  answer. 

On  the  coming  in  of  the  answer,  on  motion  in  the  court  be- 
low, the  injunction  was  continued  to  the  hearing;  and  repli- 
cation having  been  taken,  the  cause  was  set  for  hearing,aDd  is 
in  this  court  now  for  final  hearing.  We  are  of  opinion  thet 
the  interlocutory  order  made  in  this  ease,  continuing  the  in- 
junction to  the  final  hearing,  was  erroneous,  and  that  the  in- 
junction ought  to  have  been  dissolved.  The  bill  must  be  dis- 
missed with  costs  to  be  taxed  by  the  master. 

Per  Curiam,  Bill  dismissed. 


r 
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PETER  BJNES  vt.  THOMAS  BUTLER.  (4) 

The  antbority  of  an  agent  to  collect  a  note  or  bill,  does  not  authorize  him  to  Dae.  18A4 
iadone  ifae  note  or  bill,  either  in  the  name  of  hit  principal,  or  on  his  aeconnt  •^««««— 

lineh  Jess  is  an  agent  anthoriied  tm  endorse  another  paper  for  the  debtor,  to 
enable  the  latter  to  raise  money  to  pay  the  debt  to  the  principaL 

Belore  an  agent  can  insist  that  his  principal  has  adopted,  as  his  own,  aeti^ 
which  the  agent  had  no  authority  to  do,  it  is  necessary  to  shew  that  the  prin- 
cipal was  folly  apprised  of  all  the  facts  and  circumstances  attending  the 


The.  eases  of  MtEkoee  v.  CtBim,  4Der.  &  fiat  809.     7)/^  v.  SmUk,  t 
Hawks^465^  and  JlfcjBraycr  v. /Ztofterte, S  De7.  Eq.  60,  cited  and  appiOFed* 

This  was  a  bill  filed  for  an  account  in  Wake  Court  of  Equi- 
ty, which,  having  been  set  for  hearing,  was  at  the  Fall  Term, 
1M3,  rransferred  by  consent  to  the  Supreme  Court. 

The  facts  of  the  case  are  stated  in  the  opinion  delivered  in 
this  Court 

Badger  and  W.  H.  Haywood  for  the  plaintiff* 
AUxand€T  and  Iredell  for  the  defendant 

Dahiel,  J.  The  plaintiff  employed  the  defendant  as  his 
agent  to  manage  his  landed  estates  in  the  county  of  Burlie,  to 
receive  the  rents  and  pay  the  expenses  of  the  same ;  also,  to 
see  to  the  renewal  and  payment  of  certain  notes,  which  the 
plaintiff  then  owed  in  the  bank  at  Morganton.  The  plaintiff^ 
being  much  pressed  for  money,  also  employed  the  defendant 
as  his  agent  to  take  eight  of  his  slaves  to  Alabama,  and  sell 
the  same  for  cash.  The  defendant  carried  the  said  slaves  out 
to  Alabama,  and  sold  them  at  high  prices  on  credits,  and  took 
bonds  for  the  purchase  money.  When  the  plaintiff  was  in* 
formed  of  the  said  sale,  and  the  manner  it  had  been  made,  he 
adopted  it  And  when  the  said  bonds  became  due,  the  defen- 
dant was  again  employed  by  the  plaintiff  as  his  agent,  to  go 

(a)  This  opinion  was  delivered  at  June  Term,  1844. 
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Dee.  1844.  to  that  Stat«,  and  collect  the  money  due  on  the  bonds.  The 
•"^T — plaintiff,  then  being  in  great  distiess  for  money,  urged  the  dc- 
V  fendantby  letters,  to  make  remittances -to  him.  Butcaliec- 
^^^^'  tions  in  that  State  then  being  difficult  to  be  made,  the  d^nd- 
ant,  for  the  accommodation  of  one  of  the  debtors,  Solomon 
Adams,  who  could  not  then  pay  his  bond,  endorsed  a  bill  of 
exchange  for  $4000,  drawn  by  the  said  Sc^mim  Adams  and 
one  Benjamin  Adams,  on  Adams  and  Taylor,  of  Mobile^  pay- 
able to  the  defendant,  nine  months  after  date,  in  order  to  ena- 
ble Solomon  Adams  to  raise  the  money  to  pay  his  bond.  The 
bill  was  accepted  by  the  drawees,  and  all  the  parties  to  it  weie 
considered  good.  This  bill,  endorsed  by  the  defendani  in  bis 
own  name,  was  sold  by  Adams  to  Sheffield  and  Co.  ibr  $3900 
only,  which  money  Adams  paid  to  the  defendant,  and  he  re- 
mitted it  to  the  plaintiff.  The  bill  of  exchange,  when  it  ar- 
rived at  maturity,  was  protested  for  non-payment.  The  hold- 
ers, Sheffield  and  Co.,  then  brought  suit  against  the  defendaol 
on  bis  endorsement.  The  defendant  says,  that  he  was  igno- 
rant, when  he  endorsed  the  bill,  that  he  would  be  in  law  liable 
Co  the  holders  for  the  amount  of  the  said  bill,  but  that,  being 
advised  by  counsel^  that  he  was  liable,  he  then  paid  the  hold- 
ers the  whole  sum  mentioned  in  the  ftce  of  the  bill.  It  does 
not  appear  to  us  from  any  evidence  in  the  cause,  that  he,  at 
the  time,  mentioned  to  his  counsel  all  the  facts  and  circum- 
stances, under  which  the  bill  bad  been  made,  endorsed  and 
discounted  by  Sheffield  and  Co.  If  he  had  done  so,  his  coun- 
sel must  have  informed  him,  that  he  could  have  efiectnally  re- 
sisted the  holders'  action  on  the  bill,  on  the  ground  of  usury ; 
as,  by  the  statute  (year  1819,)  of  Alabama,  it  was  in  fact  void 
lor  usury  ]  or,  if  he  did  not  wish  to  plead  the  statute  of  usury, 
he  could  have  resisted  the  plaintiff's  recovery  of  f  800,  at  least 
of  tho  sum,  on  the  ground  of  its  being  without  consideration. 
This  might  have  been  done  at  law,  if  the  New  York  rule  is 
followed  in  Alabama,  Ham  v.  Hendricks,  7  Wend.  Rep.  669. 
MeElwee  v.  Collins,  4  Dev.  &  Bat.  209.  Or-  it  might  have 
been  done  in  Equity,  if  the  Alabama  courts  follow  the  En- 
glish rule,  by  bringing  the  money  actually  received  on  the 
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bill  of  exchange,  and  interest,  into  court,  and  then  the  Court  D«c.  1844 
of  Equity  would  have  relieved  by  a  perpetual  injunction,  or"  ^^^^^ 
a  decree  to  surrender  up  the  bill  to  the  endorser;  Taylor  V,  v^ 
Smilh,  2  Hawks,  465.  McBrayer  v.  Roberts,  2  Dev.  Eq.  ®**'^*''- 
50.  But,  says  the  defendant,  if  I  did  blunder  and  Impmdenl- 
ly  pay  the  holder  of  ihe  bills  $800  more  than  I  received  on  it, 
I  did  it  through  ignorance  of  the  law,  when  I  thought  1  wa« 
doing  the  best  for  the  plaintiff,  and  that  I  have  not  personally 
received  one  cents'  benefit  by  the  transaction  ;  and  further- 
more, the  plaintiff  has  since  adopted  my  endorsement  and  sub- 
sequent payment  of  the  bill.  The  answer  we  have  to  give  to 
all  this  is :  Firstj  that  the  authority  of  an  agent  to  collect  a 
note  or  bill,  docs  not  authorise  him  to  endorse  the  note  or  bill, 
either  in  the  name  of  his  principal,  or  on  his  account ;  Mur- 
ry  V.  East  India  Company,  5  Barn.  &  A.  604.  Paley  on 
Agency,  192.  Much  less  is  an  agent  authorised  to  endorse 
another  paper  for  the  debtor,  to  enable  the  latter  to  raise  mo- 
ney to  pay  the  principal.  Its  being  done  through  ignorance 
of  the  law,  cannot  be  a  reason  why  the  plaintiff  should  sus- 
tain the  loss,  although  the  defendant  has  derived  no  benefit 
from  the  transaction,  and  did  then  believe  he  was  doing  the 
best  for  the  plaintiff's  interest.  Secondly,  before  the  defend- 
ant could  insist,  that  the  plaintiff  had  adopted,  as  his,  the  en- 
dorsement on  the  bill,  it  became  necessary  for  him  to  prove, 
that  the  principal  was  fully  apprised  of  all  the  facts  and  cir- 
cumstances attending  the  transaction.  Lewin  on  trusts,  643. 
So  far  from  showing  us,  that  the  plaintiff  had  full  knowledge 
of  all  the  facts,  the  correspondence  between  them,  filed  as  ev- 
idence in  the  cause,  shews  that  the  plaintiff  was  altogether 
ignorant  of  the  terms,  upon  which  the  bill  of  exchange  had 
been  obtained  and  negotiated.  In  truth,  the  defendant  at  no 
time  gave  the  plaintiff  to  understand,  that  he  was  looked  to  by 
the  defendant  as  bound  to  take  the  loss  on  himself.  And  the 
plaintiff^  particularly  by  his  letters,  sought  information  on  thif 
subject  of  the  bill  from  the  defendant,  and  never  distinctly 
got  of  him,  as  we  can  see,  the  information  sought.  It  is  true, 
that  the  plaintiff  did  not  at  first,  on  the  imperfect  information 
M3 
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Dec.  1844.  be  had  received,  declare  that  he  would  not  stand  to  the  Ios5« 

^^,        But  this  might  well  arise  from  the  circumstance,  that  the  de- 

V       fendant  had  informed  him,  that  he  had  every  assurance  that 

BttUer.   ^j^^  money  ($800,)  would  be  obtained  from  Adams,  whom  he 

said  in  his  letters  that  he  had  sued,  and  that  he  soon  expected 

judgment  and  satisfaction.     But  there  is  not  sufficient  proof 

ta  authorise  us  to  declare,  that  the  plaintiff  ever  adoptedfas  his 

the  said  endorsement,  or  ever  agreed  with  the  defendant  that 

he  would  sustain  all  the  loss  on  the  bill. 

The  utmost  that  can  be  presumed  against  the  plaintiff  is, 
that  he  agreed  to  indulge  the  defendant  for  money,  which  the 
defendant  collected  from  other  debtors  to  the  plaintiff,  and  had 
tised  in  taking  up  the  bill  from  Sheffield  and  Co.  until  the  de- 
fendant could  recover  in  an  action  he  brought  on  the  bill 
against  the  acceptors  and  drawer  of  the  bill.  When  the 
plaintiff  in  his  letters  makes  use  of  the  words,  "my  funds," 
and  "my  debts,'*  he  is  not,  as  we  think,  confining  himself  to 
the  Adams'  debt,  or  to  the  bill  of  exchange ;  for  it  will  be  re- 
collected that  he  had  several  debtors  in  that  State  besides  the 
Messrs.  Adams,  and  that  the  defendant  was  his  agent  to  get  in 
all  the  said  debts.  We  are  of  opinion,  that  the  first  exception 
to  the  report  of  the  master  must  be  sustained,  and  that  instead 
of  the  credit  of  $4267  87  allowed  for  this  bill,  the  defendant 
be  allowed  a  credit  for  the  sums  actually  paid  by  him  into 
Bank  for  the  plaintiff  on  the  12th  and  18th  days  of  May,  1836| 
for  the  plaintiff. 

The  second  exception  is  to  the  allowance  to  the  defendant 
for  his  wages  while  in  the  plaintiff's  service.  We  think  it 
must  be  overruled.  The  defendant  claims  his  actual  expen- 
ses and  wages  for  himself  while  he  was  actually  engaged  at 
the  rate  of  $2  per  diem.  It  is  apparently  reasonable.  Be- 
sides, the  plaintiff,  when  he  first  employed  the  defendanti 
agreed  to  give  those  wages  on  that  trip ;  and  he  suggested  no 
diminution,  when  he  subsequently  sent  him.  But  it  was 
said  that  his  subsequent  journeys  were  rendered  necessary  by 
his  own  fault  in  making  sales  on  a  credit,  and  getting  himself 
into  a  difficulty  with  the  Messrs.  Adams.    As  to  the  first,  the 
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plaintiff  adopted  the  derendants  acts  as  it  was  to  his  profit,  per-  Dec.  1844. 
haps  at  the  rate  of  25  per  cent.  And  as  to  the  second,  the 
visits  to  the  South  were  rendered  necessary  by  the  other  busi- 
ness of  the  plaintiff,  and  were  undertaken  each  time  at  the 
earnest  instance  of  the  plaintiff,  as  is  plainly  seen  in  his  let- 
ters. 

Per  Curiam,  Decree  for  the  plaintiff. 


JOHN  IRWIN  &  AL  vs.  WILLIAM  DAVIDSON  &  AL. 

The  general  rule  is  that  a  court  of  equity  takes  no  jurisdiction  in  cases  of 
mere  trespass,  not  even  by  granting  a  temporary  injunction. 

There  is  an  established  exception,  however,  in  the  cases  of  mines,  timber  and 
the  like,  in  which  cases,  injunctions  will  be  granted  to  restrain  the  contin- 
ued commission  of  acts,  by  which  the  substance  of  the  estate  is  destroyed  or 
carried  off. 

But  when  the  plaintiff,  seeking  an  injunction  in  such  cases,  claims  to  be  the 
legal  owner  of  the  property,  he  must  shew  that  he  has  established  his  legal 
title  by  the  judgment  of  a  court  of  law ;  or,  that  he  is  prosecuting  his  suit  at 
law,  and  the  injury,  which  he  will  sustain  by  the  acts  of  the  defendant  before 
he  can  obtain  judgment,  will  be  irreparable — and  in  the  latter  case,  the 
Court,  in  continuing  the  injunction,  must  make  such  order  as  will  ensure  « 
the  speedy  determination  of  the  suit  at  law. 

A  court  of  equity  will  not  try  the  legal  rights  of  parties  to  real  estate. 

If  the  plaintiff  be  a  mortgagor,  and  the  defendant  a  mortgagee,  who  ,  alleges 
there  is  still  a  subsisting  claim  for  a  debt  upon  the  mortgaged  property, 
though  an  injunction  may  be  granted  to  slay  a  wanton  or  improvident  waste 
of  the  mortgaged  estate,  by  the  mortagee,  who  has  taken  possession,  yet 
the  plaintiff  must,  before  he  entitles  himseh  to  relief,  bring  into  court  the  /A 
amount  dae,  or  profess  himself  willing  to  do  so. 

This  was  an  appeal  from  an  interlocutory  decree  of  the 
Courtof  Equity  of  Mecklenburg  County,  liis  Honor  Judge 
Manly  presiding. 


312  EUUITY  CASES  IN  THK 

Btt.  1844.     The  case  was  as  follows : 
jj.^^        By  an  original  bill  filed  August  25th,  1844,  it  is  charged, 
y       that  the  defendant,  William  Davidson,  was  the  owner  of  sev- 

^*^"^*°^*  «ral  tracts  of  land  in  Mecklenburg  County,  and  particularly 
two  tracts  called,  the  one,  the  Williams  Gold  mine,  and  the 
other,  the  Dunn  and  Alexander  Gold  mine  tract,  and  that,  by 
deed  bearing  date  the  1st  day  of  February,  1833,  he  conveyed 
the  said  lands  to  Josepli  Curtis,  James  N.  Hyde,  and  Harry  F. 
Talmadge ;  and  the  said  Curtis,  Hyde  and  Talmadge,  on  tlie 
4th  of  April,  1833,  conveyed  the  same  to  an  incorporated  gold 
mining  company,  called  the  President  and  Directors  of  the 
Franklin  Gold  mining  company,  who  entered  into  possession, 
and  opened  and  worked  certain  gold  mines  thereon,  and  for 
that  purpose  erected  theref»n  a  steam  engine  and  other  ma- 
chinery; and  that  the  saiJ  William  Davidson  ;vas  a  member 
of  the  company,  and  the  manager  of  its  mining  operations. 
The  bill  tlicn  states  that  the  corporation  became  indebted  to 
the  plaintiffs  in  the  sum  of  $0500  11,  for  which  they  obtained 
judgment  in  an  action  at  law,  and  sued  out  execution,  under 
which  the  plaintifts  became  the  purchasers  of  the  said  lands, 
and  the  sherifl" conveyed  the  same  to  them  on  the  28th  Janu- 
ary, lft39.  The  bill  further  proceeds  thus  :  "Your  orators  fur- 
ther shew,  that,  at  the  time  of  the  sale,  William  Davidson  was 
in  possession  of  the  premises  as  aforesaid,  and  that  he  has  kept 
possession  thereof  in  defiance  of  your  orators,  and  used  tho 
same  for  his  own  individual  purposes  ever  since;  and  that 
your  orators  have  not  as  yet  taken  any  steps  to  eject  the  said 
William  by  an  action  at  law,  hoping  aiid  believing  that  some 
arrangement  would  beniade,  either  by  the  said  company,  or 
some  member  thereof,  to  pay  the  dett  to  your  orators,  and  lake 
a  transfer  of  their  right  under  the  sale,  in  which  expectation 
they  are  disappointed,  and  i*i  consequence  they  have  now  to 
look  to  the  property  solely  for  indemnity."  The  bill  then 
states,  that  William  Davidson  had  then  recently  discovered  a 
very  rich  vein  of  gold  ore  on  the  Dunn  and  Alexander  tract, 
and  had  opened  it  and  raised  a  large  quantity  of  ore,  and  was 
still  doing  so,  and  grinding  it  with  the  steam  mill,  and  appro- 
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priating  the  proceeds  to  his  private  uses;  and  that  the  saidl^ec.  i8il. 
Davidson  was  insolvent  and  not  able  to  answer  to  the  plain-    j^.^^ 
XiSs  their  damages  therefor.    The  prayer  is  for  a  discovery  of      y 
the  quantity  and  value  of  the  gold  made  by  the  defendant,  and    *^^  '^^ 
that  an  account  may  be  taken  between  the  parties,  and  a  de- 
cree made  for  the  amount  that  may  appear  to  be  due  to  the 
plaintifGs,  and  that  the  defendant  may  be  enjoined  from  "  using 
said  property  or  any  portion  thereof,  and  from  moving  away 
any  gold  ore  that  he  has  taken  out  of  the  Dunn  and  Alexander 
mine  as  aforesaid,"  and  for  general  relief. 

Upon  the  bill  and  usual  affidavit,  an  injunction  was  awarded 
by  a  Judge  in  vacation,  as  prayed  for. 

By  a  supplemental  bill,  filed  September  3d,  1841,  the  plmn- 
tifis  charge  that,  upon  notice  of  the  filing  of  their  original  bill 
and  of  the  award  of  an  injunction,  the  defendant,  WUliam  Da- 
vidson, and  his  single  daughter,  Sarah  Davidson,  who  was 
living  with  hmi,  took,  in  the  name  of  the  said  Sarah,  a  lease 
for  the  Dunn  and  Alexan'der  mine  for  the  term  of  two  years 
from  one  Jane  Dunn,  who  had  no  title  whatever  thereto,  and 
then  let  one  David  Glenn  into  possession  with  William  Da- 
vidson, and  that  they  were  working  the  mine  on  account  of 
William  Davidson,  as  before,  or  on  the  joint  account  of  him 
and  his  daughter.  The  bill  charges,  that  the  giving  and  ac- 
cepting of  the  lease  was  by  collusion  between  all  the  said  par- 
ties, and  with  the  view  of  evading  the  injunction  that  had  been 
issued  on  the  original  bill ;  and  that  neither  ofthesaid  persons 
is  able  to  pay  any  recovery  the  plaintiffs  might  effect  in  an 
action  at  law  ;  and,  t!  erefore,  that  the  injury  will  be  irrepara- 
ble to  the  plaintiffs,  unless  the  operations  of  the  defendants 
should  be  stopped  by  an  injunction  ;  wliich  the  bill  prays  for 
accordingly. 

Thereupon,  an  injunction  was  granted  against  all  the  par- 
ties, restraining  them  from  "further  operations  on  the  mines 
and  land  in  the  bill  described,  and  from  removing  any  of  the 
ore  already  taken  out  of  the  mine:"  and  there  was  a  further 
order,  that  the  sheriff  should  seize  into  his  possession  the  said 
ore,  and  keep  the  same  from  waste,  unless  the  plaintiffis  and 
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D«c.  1844.  William  Davidson  should  agree  as  to  the  terms  on  which  the 
jj.^ljj^  ore  should  be  worked  up,  and  the  proceeds  divided ;  in  which 
y  case  the  sheriff  was  authorised  to  deliver  the  ore  accordingly. 
The  defendants  answered  on  the  30ih  of  August,  1844. 
William  Davidson  admits  that  he  was  once  the  owner  of  the 
lands  in  question.  But  he  says,  that,  shortly  previous  to  the 
sale  and  conveyance  to  Gurlis,  Hyde,  and  Talmadge,  as  men- 
tioned in  the  bill,  he  assigned  and  conveyed  those  lands,  and 
all  his  other  property  to  Washington  Morrison  as  a  trustee,  in 
trust  to  secure  and  pay  certain  debts  in  the  deed  mentioned, 
and  more  particularly  a  very  large  debt  which  he,  Davidson, 
then  owed  to  the  Bank  of  Newbern,  and  for  which  the  plain- 
tiff Irwin,  was  his  surety ;  that,  at  the  time  of  the  execution 
of  the  assignment,  it  was  understood  and  informally  agreed  by 
the  creditors  and  trustee,  that  he,  Davidson,  might  effect  sales 
of  the  estate,  and  especially  of  the  gold  mines,  as  he  might 
deem  to  the  best  advantage,  provided,  that  the  trustee  should 
approve  the  contracts,  and  that  the  purchase  moneys  should 
be  paid  to  the  trustee,  so  that  the  same  should  be  duly  applied 
to  the  satisfaction  of  the  debts.  He  states  that  under  that  au- 
thority, he  contracted  with  Curtis,  Hyde,  and  Talmadge  (who 
were  associated  with  others  with  a  view  to  become  legally  in- 
corporated as  the  Franklin  gold  mining  company)  for  the  sale 
of  the  land  and  mines  in  question,  at  the  price  of  $25,000,  in 
cash  payable  in  certain  instalments,  and  the  further  amount 
of  $10,000  in  stock  of  the  corporation,  when  it  should  be  re- 
cognized; that  he  communicated  to  his  vendees  the  state  of 
the  title  before  the  sale,  and  that  they  were  satisfied  therewith, 
and  understood  that  they  could  not  get  the  legal  title  unless 
the  trustee  should  approve  of  the  contract,  and  then,  not  until 
they  should  have  paid  to  him  the  purchase  money ;  that  Mor- 
rison did  approve  of  and  confirm  the  sale,  and  that  he  received 
at  various  times,  payments  on  account  of  it,  amounting,  in  the 
whole,  to  $20,000,  but  that  the  remaining  $5000  of  the  pur- 
chase  money,  has  never  been  paiJ,  and  is  still  due  with  the 
interest  thereon,  nor  did  any  certificate  of  stock  ever  issue  to 
him ;  that  the  corporation,  in  fact,  consisted  of  the  same  asso- 
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ciation  of  persons,  with  whom  he  contracted,  with  the  addi-^ec-  1844. 
tion  of  himself;  and  that  Curtis,  Hyde,  and  Talmadge  con-    ^^^ 
veyed  to  tlie  corporation,  with  the  full  understanding  that  the       y 
corporation  was  to  make  the  residue  of  the  payments  for  the    ^^  ^^' 
purchase  money.     The  answer  states,  that  all  the  forgoing 
circumstances  were  well  known  to  the  plaintiff,  Irwin,  at,  or 
shortly  after  they  occurred ;  and  that,  at  the  time  of  the  sher- 
iff's sale,  notice  was  distinctly  and  publicly  given,  that  a  large 
sum  remained  unpaid  of  the  purchase  money,  and  that  the 
legal  title  of  the  premises  would  not  bo  conveyed  until  pay- 
ment thereof;  nor  possession  given  until  the  balance  should  be 
paid  or  realised  out  of  the  property;  and  both  of  the  plaintiffii 
fully  knew  all  the  said  facts  and  circumstances.    The  answer 
admits,  that  this  defendant  was  a  stockholder  and  manager  of 
the  corporation,  and  that,  after  the  sheriff's  sale,  the  operations 
of  the  company  ceased,  and  that  he  has  continued  in  posses- 
sion ever  since,  for  his  own  use,  and  claiming  the  profits  in 
discharge  of  the  sums  due,  as  aforesaid,  for  the  balance  of  the 
purchase  money,  and  the  stock  in  said  company,  which  he 
was  to  have. 

The  answer  then  states,  that  the  reason  why  the  defendant 
did  not  sooner  answer  was,  that  there  had  been  propositions  of 
compromise  pending  between  the  parties,  in  which  a  sale  to  a 
third  person  was  projected  at  the  price  of  $25,000 ;  out  of 
which  the  debt  of  the  plaintifl^  on  the  Franklin  gold  mining 
company  was  to  have  been  paid,  leaving  the  residue  for  this 
defendant.  The  defendant  denies  that  the  lease  to  his  daugh- 
ter was  of  his  contrivance  or  by  his  direction,  to  defeat  the  in- 
junction. 

Sarah  Davidson,  by  an  answer  admits,  that  she  took  the 
lease  from  Jane  Dunn,  as  charged  in  the  bill ;  but  denies  that 
it  was  a  contrivance  to  evade  the  injunction,  and  says  that  she 
took  the  lease,  because  she  believed  Dunn  had  the  title  to  Ihe 
premises,  and  for  the  bona  fide  purpose  of  working  the  mine. 

Glenn  answers  that  he  has  no  interest  in  the  premises,  and 
was  employed  by  the  other  defendants,  as  a  miner,  to  conduct 
the  work. 
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Deo.  1844.  Upon  the  answers,  the  defendants  moved  to  dissolve  the  in- 
""  "~^^'  junction.  But  the  court  refused  the  motion,  and  ordered  that 
V  iibliould  be  continued  to  the  hearing,  unless  one  or  more  of 
the  defondanis  would  give  bond,  with  approved  sureties,  in 
the  penal  sum  of  $10,000,  with  condition  to  perform  such  de- 
crees, iis  should  be  made  in  the  case  against  either  of  the  de- 
fendiitils  fiir  tl:e  profits,  arising  from  working  the  mines  in 
ih«  ple.adiiigs  niLHiioncd.  From  that  decree  the  defendants 
appeal  o:'. 

Iredell  foT  the  plaintiffs. 
Bnyden  for  the  defendants. 

RuFFiN,  C.  J.  The  court  is  of  opinion,  that  the  decree  is 
erroneous.  The  bill  is  not  founded  upon  an  equitable  title. 
It  proposes  to  state  a  legal  title  in  the  plaintifis,  and  assumes 
Chat  they  could  undoubtedly  recover  at  law,  if  they  chose  to 
bring  an  ejectment.  The  whole  purpose  of  coming  into  this 
court,  as  appearing  upon  the  bill,  is  to  obtain  an  account  of  the 
ore  already  dug,  and  the  profits  made  therefrom,  which  the 
plaintiffs  claim  as  the  legal  owners,  and  for  an  injunction 
against  further  working  the  mines,  upon  the  ground  that  the 
defendants,  by  reason  of  their  insolvency,  will  not  be  able  to 
pay  the  damages,  which  the  plaintiffs  may  recover  at  law,  as 
legal  owners.  No  privity  between  the  parties  is  stated,  but 
the  defendants  are  mere  trespassers.  With  respect  to  the  first 
object  of  the  bill,  namely,  the  account,  it  is  to  be  observed,  that 
we  have  nothing  to  do  at  present.  For  although  the  plain- 
lifis  be  entitled  to  a  discovery  as  to  the  profits,  and  also  to  an 
account  and  relief  by  a  decree  for  payment,  yet  it  does  not 
follow,  that  they  are  entitled  to  have,  or,  rather,  to  hold  up  an 
injunction,  indefinitely,  against  a  person,  who  is  in  the  excla- 
sive  possession  of  the  premises.  The  general  principle  is, 
that  a  Court  of  Equity  takes  no  jurisdiction  in  cases  of  mere 
trespass,  not  even  by  granting  a  temporary  injunction. 

But  it  is  admitted,  that  in  cases  of  mines,  timber,  and  the 
likei  when  the  trespass  consists  in  acts,  by  which  the  substance 
of  the  estate  is  destroyed  or  carried  off,  there  is  an  established 
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exception,  and  that  injunctions  have  been  granted  to  restrain  I><c-  1M4. 
the  continued  commission  of  the  trespass,  upon  the  grounds    j^^ 
that  it  is  an  injury  of  the  nature  of  destructive  waste,  and  of      v 
irremediable  mischief  to  the  substance  of  the  inheritance. 

But  it  is  plain,  that  the  jurisdiction  to  restrain^  trespasses, 
like  that  to  restrain  nuisances,  is  not  an  original  jurisdiction 
of  the  Court  of  Equity,  which  enables  this  court,  under  the 
semblance  of  preventing  an  irreparable  injury  to  a  legal  es- 
tate, to  take  a  jurisdiction  of  deciding  conclusively  upon  the 
legal  title  itself.  Therefore,  in  such  case,  the  plaintiff  ought 
to  establish  his  title  at  law,  or  show  a  good  reason  for  not  do- 
ing so ;  and  if  he  will  not^  this  court  cannot  undertake,  against 
a  defendant's  answer,  to  try  the  questions  of  title  and  trespass 
and  nuisance.  Drewry  on  Injunctions,  238.  In  Chalk  v. 
Wyaitj  3  Mer.  633,  the  defendant,  who  claimed  as  lord  of  the 
manor,  was  removing  earth,  shingles,  and  stones,  from  under 
a  bank  belonging  to  the  plaintiff,  which  protected  his  land 
against  the  irruptions  of  the  sea,  and  Lord  Eldon  granted 
the  injunction,  in  consideration  of  the  irreparable  injury  tho 
plaintiff  was  likely  to  sustain  ;  but  he  said,  at  the  same  time, 
that  he  would  not  have  granted  it,  if  the  plaintiff  had  not  es- 
tabiisbed  his  right  at  law  by  an  action,  which  he  had  previous- 
ly brought  and  tried.  However,  it  seems  right  to  give  an  in- 
junction even  before  a  trial  at  law  to  prevent  such  irreparable 
mischief,  as.  without  the  interference  of  the  court,  would  be 
done  before  there  could  be  a  trial  at  law.  But  it  is  manifest, 
that,  except  in  cases  where  Equity  assumes  jurisdiction  to  pre* 
vent  multiplicity  of  suits,  or  on  other  peculiar  ground,  the  relief 
by  injunction  against  trespass  upon  a  legal  owner  ought  only  to 
be  granted  in  aid  of  the  defective  legal  remedy,  and  not  to  su- 
percede the  jurisdiction  of  the  courts  of  law  over  a  question 
purely  legal ;  and,  therefore,  that  the  Court  of  Equity  should 
only  grant  the  injunction,  where  the  plaintiff  is  endeavoring 
to  establish  his  title  at  law,  and  until  he  should  have  had  a 
reasonable  time  allowed  for  that  purpose.  Hence,  Mr.  Drew- 
ry, page  186,  observes,  that,  in  such  cases,  where,  from  the 
nature  of  the  circumstances,  very  great  mischief  may  resuk 
N3 
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Dtc.  1844.(0  (he  defendant  from  the  injtmction  being  betd  up  too  long^, 
jj^jjj  the  interposition  of  the  court  must  be  with  considerable  pves- 
V  sure,  that,  on  the  part  of  the  plaintiff,  therq  shall  be  no  delay 
'  in  going  to  trial ;  and  unless  some  means  of  procuring  a 
speed;  trial  are  insured,  the  court  will  not  sustain  the  injunc- 
tion. In  the  present  casei  it  seems  extraordinary,  thatt  the 
plaintiffi  hare  bronght  no  action  of  ejectment,  from  the  time 
they  took  the  sheriff  %  deed  in  January,  1829,  until  last  Au- 
gust, when  this  order  was  made,  a  period  of  more  than  five 
years  and  a  half;  during  all  which  time,  the  defendant  has 
been  in  the  exclusive  possession,  insisting  upon  an  equitable 
right  in  himself,  and  a  legal  title  in  his  trustee.  No  reason  is 
given  for  this  singular  conduct,  but  one  in  very  loose  ternw, 
intimating,  however,  sufficiently  for  us  to  understand,  though 
raguely,  that  the  defendant  held  the  possession  either  upon 
some  agreement  or  understanding-— perhaps  not  very  definite 
— that  the  plaintiff's  purchase  and  conveyance  from  the  sheriff 
should  stand  only  as  a  security  for  the  debt  the  company  owed 
them,  or  that  the  defendant  should  pay  them  and  take  their 
title.  Enough  does  not  appear  in  the  biU  to  authorise  one  to 
say,  that  is  its  statement ;  if  it  had,  perhaps  it  would  be  diffi- 
cult to  sustain  the  injunction  at  all,  as  it  would  show  an  equi- 
table interest  in  the  defendant.  But  unless  something  of  that 
kind  i^  to  be  inferred  from  the  bill,  it  sets  forth  nothing  as  an 
excuse  for  not  having  sued  at  law ;  it  holds  forth  no  purpose 
of  Uie  plaintiffi  to  sue  at  law ;  and  the  order  of  the  court  lays 
them  under  no  obligation  thus  to  sue.  "What,  then,  is  to  be 
the  eflbct  of  the  decree  in  this  suit?  Either  this  court  most, 
upon  the  hearing,  try  the  legal  title,  and  decree,  upon  the 
ground  that  it  is  in  the  plaintiffi,  that  the  defendants  surren- 
der the  possession  to  them,  and  thus  turn  this  writ  intoan  eject- 
ment, strictly  speaking,  or  the  defendant  must  be  left  in  pos- 
session of  the  premises,  without  being  decreed  to  do  any  thing, 
but  with  an  injunction  upon  him  in  the  negative,  that  he  shall 
itofrain  from  further  operations  on  the  mine  and  land  perpetu- 
ally. Such  a  decree  as  the  former  has  been  often  refused ;  for 
Ibis  court  will  not  sustain  a  mere  ejectment  bill.   And  a  decree 
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of  the  latter  kind,  we  have  never  known  to  be  even  asked  for.  i>m-  1944. 
It  would  be  inconsistent  with  first  principles.  For  it  would  |^j^ 
leave  the  plaintifl^  still  under  the  necessity  of  going  to  law  to  y 
recover  the  possession,  with  liberty  to  the  defendant,  of  course,  ^ 
to  shew  that  they  had  not  the  legal  title ;  and  the  consequence 
might  be,  that  persons,  who  tarnedontto  have  no  right  them- 
selves, would  hare  an  injunction  over  another  person,  restrain- 
ing him  perpetually  from  all  use  of  the  property  in  his  posses- 
sion. The  court  upon  the  hearing,  therefore,  would  be  oblig- 
ed to  direct  an  action  at  law,  and  a  trial  of  it  within  a  reasona- 
ble time.  And  in  a  case  of  this  kind,  where  the  mines  may  be 
injured  by  suspending  operations,  and  the  steam  engines  and 
other  machinery  be  ruined  by  not  being  kept  in  use  and  repair^ 
the  plaintiffs  ought  to  be  required  to  speed  a  trial,  even  if  the 
application  were  recent  after  the  injury  alleged.  But,  certain- 
ly, after  so  great  a  lapse  of  time  as  five  years  and  a  half,  it  is 
wrong  to  keep  up  an  injunction  indefinitely,  without  an  ofier 
on  the  part  of  the  plaintiffs,  or  a  requisition  on  the  part  of  the 
court,  that  a  suit  should  be  brought.  And,  thus  viewing  the 
case,  the  insolvency  of  the  defendant  becomes  immaterial.  In- 
deed, it  is  still  more  oppressive  to  a  person  in  that  situation, 
than  if  he  were  better  off,  to  hold  over  him  an  injuction  inde- 
finitely, although  the  plaintiff  will  not,  as  he  might,  establish 
his  title  at  law,  and  turn  the  defendant  out  of  his  possession. 

The  case  has  thus  far  been  considered,  as  it  is  made  by  the 
plaintifis  themselves  in  the  bill.  The  answer  makes  a  case 
equally  strong  against  the  plaintiff,  though  upon  different 
principles.  According  to  the  answer,  the  plaintiffs,  it  is  true, 
could  not  maintain  an  action  at  law,  as  they  have  not  the  legal 
title,  but  it  is  in  Morrison,  the  trustee.  Therefore,  the  plain- 
i\tb  had  a  right  to  come  here  in  the  first  instance,  if  they  hod 
stated  their  case  properly  in  the  bill.  But  then,  if  they  rely 
on  that  disclosure  in  the  answer,  they  must  submit  to  all  the 
other  consequences  of  that  statement.  The  legal  title  is  held 
by  the  trustee  for  the  benefit  of  both  the  defendant  and  his  ven- 
dees ;  and  as  between  the  defehdant  and  his  vendees,  as  thp 
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Dfc.  i8l4.1ogal  title  was  purposely  retained  as  asccurily  for  thepurcha9e 
.^,.j^  money,  the  defendant  is  looked  on  in  this  court  as  an  equitable 
V  mortgagee,  and  as  such  had  a  right  to  enter  into  possession  of 
the  premises,  as  the  means  of  compelling  the  mortgagor  to  pay 
the  debt,  or  ns^tho  means  of  raising  it  out  of  the  profits  of  the 
estate.  If,  then,  the  interest  of  the  Franklin  gold  mining  com- 
pany was  the  subject  of  Swile  under  execution,  the  plaintiffs 
bought  subject  to  the  same  equity  wliich  affected  the  company. 
Freeman  v.  Hi//,  1  Dev.  &  Bat.  Eq.  389 ;  and,  indeed,  the 
answer  states  that  they  had  distinct  knowledge  of  all  the  cir- 
cumstances. Therefore,  as  the  defendant  has  the  snperior 
equity  to  be  satisfied  his  debt  for  the  residue  of  the  purchase 
money;  he  may  avail  himself  of  his  right  as  equitable  mortga- 
gee, and  of  the  legal  title  of  the  trustee,  to  retain  the  possession 
unless  the  plaintiffs  will  redeem  by  paying  the  principal,  in- 
terest, and  costs,  due  him.  We  speak  thus  upon  the  supposi- 
tion, that  the  debts  secured  in  the  defendant's  assignment  to 
Morrison  have  been  paid,  and  that  the  trust  resulted  to  the  de- 
fendants; which,  though  not  positivelystated,  we  collect  from 
the  answer  to^be  so,  as  the  defendant  speaks  of  the  unpaid 
balance  of  the  purchase  money  being  his  own.  As  to  the 
stock  in  the  company,  which  the  defendant  was  to  have,  we 
presume  that  is  now  nothing,  as  we  understand  from  the  cir- 
cumstances, rather  than  from  any  particular  statement  in  the 
pleadings,  that  the  company  is  one  of  the  many  broken  com- 
panies or  bubbles  of  its  day,  in  which  the  stock  is  not  worth  a 
copper.  But,  for  the  money  balance  of  the  price,  certainly,  (he 
defendant  has  a  right,  as  the  title  is  situated,  to  look  to  the 
property  as  a  security,  and,  if  so,  his  right  is,  to  that  extent, 
preferable  to  that  of  the  plaintiffs.  The  circumstance,  that  the 
defendant  became  a  stockholder  in  the  company,  makes  no 
difference,  for  each  stockholder  has  a  capacity,  as  an  individu- 
al, to  contract  with  the  corporation  ;  and  it  does  not  appear 
that  the  stockholders  were,  by  the  charter,  rendered  personally 
liable  for  the  debts  of  the  corporation.  It  is  true,  also,  that, 
even    as  mortgagee  in  possession,  the  defendant  might  be 
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restrained  from  doing  any  act  wilfully  to  the  destruction  or  Dec.  1844. 
detriment  of  the  estate,  as  felling  ornamental  trees,  or  making  .^^ 
the  mines  ruinous  by  not  keeping  proper  props,  or  removing  7 
rubbish,  or  the  like;  because  the  land  is  only  a  security  to  the^*^^^®* 
mortgagee,  and  is  considered  in  this  court  ns  otherwise  being 
theproperty  of  the  mortgagor.  But  the  mortgagee  is  doing 
nothing  wrong  in  merely  working  the  mine,  and  thereby  re- 
ceiving money  to  be  applied  in  sinking  the  mortgage  debt. 
Such  is  the  case  before  us ;  for  the  bill  alleges  no  improper 
act  in  the  defendant  in  the  mode  of  working  the  mine,  but  it 
is  merely  founded  on  the  allegation,  that  the  plaintiffs  have  the 
title,  and  that  the  defendant  is  insolvent,  and  therefore  cannot 
answer  the  plaintiff's  damages  arising  from  his  trespass.  But 
until  the  defendant's  debt  has  been  paid,  his  insolvency  can 
lay  no  foundation  for  stopping  his  operations ;  because  all  his 
earnings  are  immediately  accounted  for  as  credits  on  the  debt 
the  estate  owes  him.  So  wo  think,  in  every  point  of  view, 
the  injunction  should  have  been  dissolved.  As  legal  owners, 
the  plainti^  ought  to  have  brought  suit  at  law  long  ago,  and 
asked  only  for  an  injunction  until  a  trial  could  be  had.  As 
mortgagors,  or  the  assignees  of  a  mortgagor,  or  of  one  treated 
in  equity  as  a  mortgagor,  they  should  have  filed  their  bill  to 
redeem,  and  offered  to  pay  the  principal  and  interest  duo  to  the 
defendant.  We  speak  in  reference  to  the  defendant,  William 
Davidson,  to  whose  situation  alone  these  remarks  are  applica* 
ble. 

As  to  the  other  defendants :  Jane  Dunn  is  in  default  in  not 
answering,  and  this  appeal  brings  up  no  question  as  to  her. 
To  the  defendants,  Sarah  Davidson  and  Glenn,  it  is  now  im- 
material what  becomes  of  the  injunction,  as  the  lease  to  the 
former  had  expired  before  the  motion  to  dissolve.  But  they 
were  entitled,  for  the  foregoing  reasons,  to  be  let  loose  by  a 
dissolution  of  the  injunction  ;  though  not  with  costs,  we  think. 
For,  notwithstanding  the  answers,  we  cannot  shut  our  eyes  to 
the  admitted  facts,  that  the  original  bill  was  (lied  on  the  25tli 
of  August,  and  between  ihat  day  and  the  3d  of  September,  tho 
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Dec  1844.  defendant,  Sarah  Davidson,  a  single  daughter  of  the  original 

""TZ^      defendant,  and  an  inmate  of  his  house,  took  a  lease  for  the 

V       premises ;  nor  fail,  as  persons  of  common  sense,  to  infer  there- 

DavidMm.  ^^^  that  the  purpose  waste  enable  her  father  to  proceed  in 

working  the  mine  as  he  did  before,  onl^  in  her  name  instead 

of  his  own:  especially  as  William  Davidson  expressly  statet 

in  his  answer,  that  he  has  been  in  possession,  ever  since  the 

sheriff's  sale,  for  his  own  use,  as  entitled  to  a  balance  of  the 

purchase  money  out  of  the  land.    And  we  cannot  understand 

the  equivocation,  on  which  the  defendonts,  under  suchcircum- 

stances,  can  bring  themselves  to  deny,  that,  in  taking  the  lease 

from  Dunn,  they  had  it  as  an  object,  to  evade  the  injunction. 

We  cannot  doubt,  that  it  was  an  artifice  in  fraud  of  the  pro« 

cess,  and  therefore  we  think  that  none  of  the  defendants 

should  be  entitled  to  costs  on  the  dissolution  of  the  injunction. 

This  opinion  will  be  certified  to  the  court  of  equity ;  that 

further  proceedings  may  be  had  in  the  cause  accordingly. 

Pee  CuiiiAM,  Ordered  accordingly. 
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DAVfl)  C.  GUYTHER  &  AL.  vs.  JOSHUA  TAYLOR  &  AL. 

A  teatator,  by  his  last  will,  bequests  atnotig  other  things,  as  lollotrs :  "It  is  my  Dec.  1844 
will,  that  my  negroes  and  stock  be  kept  on  the  plantation,  whereon  I  live,  — — — 
umll  my  son  Kinchen  attain  the  age  of  21  years.  Item— I  give  to  my  son 
Joshua,  $1000,  to  be  raised  from  the  farm.  Itewr^Igwe  and  bequeath  to  my 
three  daughters^  Maria  A,  Guyiher,  Harriett  Jane  Taylor,  and  Charity  D, 
Taiylor,  and  my  son  Kinchen,  to  be  equdHy  divided  between  them,  my  negroes, 
vihm  my  son  Kinchen  arrives  to  the  age  of  31  years.  Item^It  is  my  will  that 
the  residue  of  my  estate  of  ereiy  description,  belong  to  my  son  Kinchen 
Taylor."  Held,  that  the  three  daughters  and  the  son  took  rested  and  equal 
interests  under  the  bequest  of  the  negroes. 

In  constming  a  bequest,  there  is  a  leaning  always  in  the  court  towards  vest- 
ing, if  the  expressions  be  ambiguous,  and  the  intention  doubtful 

In  respect  to  gifls  of  personal  estate  by  will,  the  law  is,  that  the  word  when,  is 
a  word  of  condition,  and  impoits,  thi^  the  time  **  when"  the  legatee  is  to  re- 
ceive the  bounty,  is  of  the  essence  of  the  donation,  unless  there  be  some 
other  expression  to  explain  it,  or  some  provision  in  the  context  to  control  it. 

A  direction  in  the  will,  making  a  disposition  of  the  property  until  the  time 
specified,  is  such  a  provision  as  will  control  the  general  rule.  So,  also,  the 
expression  in  the  will,  "  to  be  equally  divided  bet-treen  them,"  is  equivalent 
to  the  expression,  '*  payable,"  or  "to  be  paid,"  in  explaining  the  woids 
"whcn,"&c. 

The  case  of  GUes  v.  Frar^s,  2  Dev.  Eq.  541,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Martin  Coun- 
ty, at  the  Fall  Term,  1844,  having  been  first  set  for  hearing. 

The  following  facts  appear  from  the  pleadings : 

Kinchen  Taylor,  the  elder,  made  his  will,  November  6tb, 
1836,  and  therein  devised  and  bequeathed  as  follows : 

"It  is  my  will,  that  my  negroes  and  stock  shall  be  kept  otf 
the  plantation,  whereon  I  live,  until  my  son  Kinchen  attain 
the  age  of  21  years. 

'^Igive  to  my  two  daughters,  Harriet  Jane  Taylor  and 
Charity  D.  Taylor,  my  piney  woods  tract  of  land,  contanting 
776  acres. 

"1  give  to  my  son  Joshua,  $1000,  to  be  raised  from  the  farm. 

"  1  give  to  my  son,  Kinchen,  the  house  and  plantation. 
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Dee.  iSi4.  whereon  1  now  live,  and  the  rest  of  my  landed  estate. 
Q^  ^^~    *4  give  to  my  grandson,  John  M.  Guylher,  one  negro  boy, 

T       named  Bob. 
Taylor.       ^^  j  ^j^^  ^^ ^  bequeath  to  my  three  daughters,  Maria  A.  Guy- 
ther,  Harriet  Jane  Taylor,  and  Charily  D.  Taylor,  and  my 
son  Kiuchen,  to  be  equally  divided  between  them,  my  ne- 
groes, when  my  son  Kinchen  arrives  to  the  age  of  21  years. 

<<It  is  my  will,  that  the  residue  of  my  estate  of  every  de* 
scription,  belonq:  to  my  son  Kinchen  Taylor. 

"Lastly.  I  nominate  my  son  Joshua,  and  David  C.  Guyther, 
my  executors,  and  authorize  them  to  keep  the  negroes  and 
stock  on  this  my  mansion  plantation,  in  such  manner  as  they 
may  think  best  for  my  heirs*" 

By  a  codicil,  dated  the  1st  of  January,  1837,  the  testator  di- 
rects that  his  three  younger  children,  Harriett  Jane,  Charity 
D.  and  Kinchen,  should  be  handsomely  supported  by  the  ex- 
ecutors, out  of  his  estate;  and  he  gives  to  his  daughter,  Eve- 
line B.  Jones,  five  dollars. 

Joshua  Taylor,  alone,  took  probate  of  the  will,  and  in  1839 
a  bill  was  filed  against  him  by  the  other  children, except  Mrs. 
Jones,  upon  the  grounds  of  his  mismanagement  of  the  estate, 
and  apprehended  insolvency,  upon  which  a  receiver  was  ap- 
pointed, in  whose  hands  the  estate  has  ever  since  been,  under 
the  direction  of  the  court.  It  appears  that  the  profits  of  the 
plantation,  on  which  the  testator  resided,  and  on  which  his 
slaves  have  been  kept  and  worked,  since  his  death,  have  not 
been  sufficient  to  educate  and  maintain  the  three  younger 
children,  and  discharge  the  legacy  of  $1000,  charged  thereon 
in  favor  of  Joshua  Taylor,  the  executor,  but  a  balance  is  still 
due  to  him. 

On  the  27th  of  April,  1844,  Kinchen  Taylor,  the  son,  ar- 
rived at  full  age,  and  the  daughter.  Charity  D.,  was  then  liv- 
ing, she  having  intermarried  with  William  T.  Powell.  Before 
that  day,  however,  Mrs.  Guyther  had  died,  and  her  husband, 
David  C.  Guyther,  administered  on  her  estate,  and  Haniet 
Jane  had  also  died,  having  previously  married  John  H.  Daw- 
on  her  estate.    Upon  the  arrival  of 
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Kinchen  Taylor,  the  younger,  at  full  age,  the  parties  severally  ^>««-  li4A 
filed  petitions  in  the  cause  for  a  division  of  the  slaves ;  Guy-  ^^j^^^ 
ther  and  Dawson,  as  administrators  respectively  of  their  wives,       r 
elaimin?  that  they  were  entitled  to  one-fourth  each,  as  a  vested     *^    ' 
interest  in  their  wives ;  and  Powell  and  wife,  insisting  that 
the  gift  was  contingent  to  those  who  might  ^be  alive  when 
Kinchen  came  of  age,  and  claiming  that  the  whole  was  to  be 
equally  divided  between  those,  who  should  then  be  living,  and 
therefore,  that  Mrs.  Powell  is  entitled  to  one  half,  and  Kinchen 
Taylor  to  the  other;  while  Kinchen  Taylor  insisting,  also, 
that  the  gift  was  contingent,  as  above,  insists  further,  that 
neither  of  the  donees  can  claim  more  than  an  equal  share  or 
fourth  part  of  the  slaves,  by  virtue  of  the  clause,  in  which 
the  slaves  arc  particularly  given,  and,  therefore,  he  claims 
that  the  shares,  which  have  fallen  in  by  the  death  of  Mrs. 
Ouyther  and  Mrs.  Dawson,  belong  to  him  as  residuary  legatee. 

Badger  and  Whilaker  for  the  plaintiffs. 

/.  H.  Bryan  for  the  defendants,  K.  and  J.  Taylor :  The 
legacy  to  his  three  daughters,  Maria,  Harriet,  Charity,  and 
his  son  Kinchen,  is  a  contingent  legacy.  When^  is  a  word 
i^  condition,  and  is  here  annexed  to  the  gift  of  the  corpus  o[ 
the  legacy.  In  such  cases,  the  legacy  does  not  vest  until  the 
designated  time,  unless  the  context  of  the  will  requires  a  dif- 
ferent consfrnction.  1  Rop^  I<eg.  385-6.  Hanson  v.  Cfra* 
ham,  6  Ves.  239.     Cfiles  v.  Franks,  2  Dev.  Eq.  6Sl. 

Here  the  gift  is  in  the  direction  for  payment,  and  interest  is 
not  given  in  the  mean  time,  but  maintenance,  which  may  be 
more  or  less  than  the  interest.  The  maintenance  too,  is  given 
otit  of  an  aggregate  and  mixed  fund,  of  which  the  legacy  of 
the  negroes  constitutes  but  a  part.  This  fund  is  regarded  as 
aggregate,  until  the  youngest  child  comes  of  age,  and  it  then 
loses  its  aggregate  character,  and  is  to  be  equally  divided;  so 
that  this  legacy  is  not  separated  from  the  mass  of  the  estate, 
(real  and  personal)  until  the  youngest  child  comes  ejf  age. 
The  case  therefore  differs  essentially  from  that  class  of  cases 
trbire  xYm  legacy  is  held  to  be  vested  on  account  of  the  inter* 

03 
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0te.  1844.681  being  given  in  the  meantime.     Baitford  v.  Kimhell^  S 
GuTheT  ^^^'  ^^'  ^^^'      Hanson  v.   Graham^  6  Ve«.  239.    Anderson 

V  y.  FeUon^  I  Ired.  £q.  55. 
Tajlor.  The  court  will  always  regard  the  "  plan  of  the  wilPas 
tending  much  to  explain  the  testator's  intention  in  any  par- 
ticular clause;  and  in  this  will  he  has  repeated,  no  less  than 
three  limes,  his  wish,  that  his  estate  should  be  kept  together 
for  the  support  of  his  children,  and  should  be  managed  by  his 
executors,  in  such  manner  as  they  should  deem  l)est  for  the 
heirs,  thus  obviously  regarding  his  whole  estate  as  an  undi- 
vided mass,  in  which  no  legatee  had  a  vested  interest,  until 
the  time  of  division. 

Joshua  Taylor's  legacy  is  charged  upon  the  farm,  and  hav- 
ing  applied  the  whole  of  its  proceeds  to  the  maintenance  of 
the  children,  he  is  obviously  entitled  to  indemnity,  upon  the 
principles  of  this  court,  or  he  might  hold  on  to  the  property 
until  he  was  reimbursed. 

RuppiN,  G.  J.  The  rights  of  the  parties  depend  n pen  the 
question,  whether  the  gift  of  the  negroes  was  coiitingent.  If 
the  will  gives  a  vested  interest,  then  each  of  the  four  children 
was  entitled  to  a  share,  and  the  shares  of  those  xlying  before 
Kinchen  came  of  age,  were  transmissible  to  their  representa- 
tives. It  is  insisted,  that  this  was  a  contingent  gift,  chit  fly  on 
the  strength  of  the  word  when  ;  which,  it  is  said,  as  the  clause 
is  framed,  refers  to  the  gift,  and  not  to  the  division  of  the  ne- 
groes«  It  is  no  doubt  the  law,  in  respect  to  gifts  of  personal 
estate  by  will,  that  the  word  ^when^^  like  "  at"  or  ^'i(^"  is  a 
word  of  condition,  and  imports,  that  the  time  <«  when"  the  leg* 
atee  is  to  receive  the  bounty,  is  of  the  essence  of  the  donation, 
OUee  V.  Pranks^  2  Dev.  Eq.  541,  unless  there  be  some  other 
expression  to  explain  it,  or  some  provision  in  the  context  to 
control  it.  It  is  well  settled,  for  example,  that,  if  there  bo  a 
gilt  ofa  sum  of  money  "to  be  paid"  to  « A,"  al  a  particular 
period,  or  when  B.  shall  come  of  age,  the  words  "  to  be  paid,** 
control  the  expressions  of  contingency,  by  shewing  that  thef 
were  not  used  in  that  sense,  but  only  to  mark  Ihe  peiiodi  at 
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which  the  enjoyment  wt>nld  begin.  The  same  effect,  it  would  D«e.  iMl. 
seem,  must  be  allowed  lo  the  words  of  this  will,  "equally  to  q^-hj^^ 
be  divided  between  them,'*  provided  when  is  to  be  referred  to  v 
these  latter  words,  as  denoting  the  time  merely,  at  which  the  '^■y'*'- 
testator  intended  each  child  to  have  his  or  her  share  in  sever* 
alty,  and  not  to  the  words,  "I  ^veand  bequeath,"  in  the  pre- 
vious part  of  the  sentence,  so  as  to  denote  an  intention,  that 
the  gift  itself  was  made  only  when  the  son  should  come  of  age. 
We  do  not  perceive  a  distinction,  to  this  purpose,  between 
"equally  to  be  divided,"  and  "to be  be  paid"  or  "payable." 
But  upon  the  clause  of  this  will,  by  itself,  it  is  really  not  easy 
to  say,  to  which  the  testator  meant  to  refer  the  time,  the  gift, 
or  the  division.  The  sentence  is  not  only  ungrammaticai,  but 
is  inaccurately  and  clumsily  expressed.  The  ambiguity  arises 
from  the  position  in  the  sentence  of  the  subject  of  the  giO, 
"tny  negroes'';  and  it  seems  impossible  to  speak  witli  any  cer- 
tainty as  to  the  intention  on  this  point,  looking  only  at  the 
words  here  used.  But  there  is  a  leaning  always  in  the  court 
towards  vesting,  if  the  expressions  be  ambiguous,  and  the  in* 
tention  doubtful.  Stuari  v.  Bruer^  6  Yes.  529.  SUwell  v. 
Bernard,  6  Yes.  522. 

There  arc  also  other  provisions  in  the  will,  and  other  con- 
siderations,  wiiich  strike  us  aj  fortifying  the  constniction,  that 
these  are  vested  interests.  In  the  first  place,  there  is  an  appa- 
rent intention  to  put  all  four  of  these  children  upon  an  equali- 
ty in  respect  of  the  negroes.  They  are  to  be  equally  divided 
between  them.  Now,  it  seems  difficult  to  suppose,  that  the 
testator  meant  the  legacy  of  Mrs.  Guyther  to  fail  by  her  death, 
and,  indeed,  that  he  did  not  mean  the  contrary,  as  she  was 
then  married  and  had  at  least  one  son,  to  whom  his  grandfa- 
ther gives  a  negro.  If  the  words  were  clear,  it  is  true  that 
circumstance  could  not  control  them ;  but,  upon  an  ambigu- 
ous sentence,  it  is  quite  material  to  aid  in  fixing  upon  the  one 
intention  or  th^  other.  With  respect  to  his  unmarried  chil- 
dren, he  might  not  have  adverted  to  tlie  probability  of  their 
marriage,  having  issue,  and  dying  before  Kinchen  came  of  age. 
But  he  could  have  hardly  overlooked  the  probability  of  Mrs. 
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Dec  iftl^  Guy ther'sdeath«  before  that  event, and  leaving  a  child  or 
"^T^""  children,  or  have  intended,  in  case  she  should,  that  her  fjimly 
▼  should  be  altogether  unprovided  for.  But  when  it  is  observ- 
^  ed,  that  the  gift  of  the  negroes  is  not  to  the  four  children  joint- 
ly, nor  by  a  general  description,  under  which  such  of  them,  as 
should  be  living  when  Kinchen  came  of  age,  would  be  enti- 
tled to  take  the  whole,  but  is  to  the  four,  nominaiimj  equally 
to  be  divided  between  them,  so  that,  in  no  event,  could  any 
one  of  them  receive  more  than  a  share,  viz :  one  fourth,  under 
that  clause,  {Johnson  v.  Johnson^  decided  at  this  term)  the 
reasons  for  holding  the  legacies  to  be  vested,  become  much 
stronger.  For  the  effect  of  holding  otherwise,  would  be  to  en* 
title  Kinchen,  by  virtue  of  the  gift  of  the  residue,  to  the  shares 
of  those  thus  dying ;  which  would  be  in  opposition  to  the  ap- 
parent equality  intended  between  him  and  his  sisters,  at  least 
as  to  this  fund.  But  that  is  not  all.  The  construction  would 
produce  this  absurdity :  that,  if  Kinchen  should  die  while  an 
infant,  then  his  own  share  of  the  negroes,  which,  upon  the  ar* 
gument  for  him,  the  testator  intended  should  be  contingent, 
and  not  belong  to  him  unless  he  lived  to  be  21,  would  never- 
theless fall  into  the  residue,  and,  as  to  that  no  contingency  10 
annexed,  would  in  that  form  be  a  vested  interest.  That  would 
render  the  gift  of  Kinchen 's  fourth  part  of  the  negroes,  at  one 
and  the  same  time,  by  one  clause  in  the  will  contingent,  and 
by  another  clause,  vested  ;  which  cannot  be  supposed.  He 
clearly  has  a  vested  interest  by  virtue  of  the  gift  of  the  residue, 
and,  therefore,  it  must  be  taken — to  avoid  the  absurdity  point- 
ed out— that  the  testator  intended,  that  he  should  have  a  vested 
interest  by  the  clause  giving  the  negroes  specifically;  and  if, 
by  that,  he  acquired  such  an  interest,  then  the  others  must,  by 
the  same  clause,  have  a  vested  ititerest  also  *,  for,  in  that  part 
of  his  will,  the  testator  puts  the  four  on  the  same  footing  pre- 
cisely. To  those  considerations,  arising  out  of  the  particular 
provisions  of  the  will,  is  to  be  added  another  important  one ; 
which  is,  that  the  testator  disposes  of  his  negroes  until  the  pe- 
riod at  which  they  are  to  be  divided,  and,  consequently,  the 
whole  subject,  corpus^  is  given  away  for  different  purposes  \ 
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so  that  the  interests  given  to  the  children  are  in  the  nature  of  Dee.  i844. 
remainders,  and  the  term  "when/'  thongh  generally  a  word  of  Quy.|j^ 
condition,  marks  in  this  case  only  the  commencement  of  the  v 
lemamder.  The  cases  upon  the  subject  are  collected  and  "^'y*^^- 
well  explained  by  Mr.  Roper  in  his  Treatise  on  the  law  of 
Legacies,  1  vol.  392.  Here,  besides  maintaining  the  chiliiren, 
the  snm of $1000  was  to  be  misled  for  Joshua  Taylor;  and, 
that  the  testator  judged  rightly,  that  it  would  require  at  least 
the  whole  period  to  raise  that  sum  out  of  the  profits  of  the  es« 
tate,  is  proved  by  the  event.  It  is  not  yet  all  raised ;  and  we 
may  therefore  fairly  presume,  that  the  soln  purpose,  in  not  di« 
recting  on  immediate  division  of  the  negroes  among  the  four 
donees,  was,  by  keeping  them  together,  to  raise  the  pecuniary 
legacy  to  Joshua,  after  maintainance  to  the  children ;  and,  if 
so,  the  rule  is  to  consider  the  gift  to  be  immediate,  though,  be« 
ing  in  the  nature  of  a  remainder,  it  is  not  to  be  enjoyed  until 
a  particular  period ;  by  which  time  the  testator  expected  the 
purpose  he  had  in  view  would  be  effected.  Upon  the  whole, 
therefore,  we  are  of  opinion,  that  we  shall  l)est  eflectuate  the 
testator's  intention,  though  very  obscurely  expre3sed,  by  hold- 
ing these  to  be  vested  interests,  and,  consequently  that  each  of 
the  children,  or  their  respective  administrators,  is  entitled  to 
one  fourth  part.  The  decree  must  be,  therefore,  ihat  the  bal- 
ance due  to  Joshua  Taylor  for  his  legacy,  and  the  expenses  of 
the  estate,  including  the  costs  of  this  suit,  be  raised  out  of  the 
negroes,  and  those  that  may  remain,  be  divided  as  here  direct- 
ed. 

Per  Curiam,  Decreed  accordingly. 
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CELIA  JOHNSTON  vs.  THEOPHILUS  EASON  &  AL. 

Dee.  1844.  E^ery  trustee  for  sale  is  bound  by  his  office  to  bring  the  estate  to  a  sale,  under 
— —  every  possible  advantage  to  the  cestui  que  trust ;  and,  when  there  ate  several 
persons  concerned,  wiih  a  fair  and  impartial  aueniion  to  the  inteiesu  of  all 
concerned. 

He  is  bound  to  use,  not  only  good  faiih,  but  also  every  requisite  diligence  and 
prudence,  in  conducting  the  sale.  * 

If  auch  trustee  is  wanting  in  reasonable  diligence  in  conducting  the  sale,  as  if 
he  contract  under  circumstances,  shewing  haste  and  improridence,  or  ao 
manage  the  sale  as  to  advance  the  interest  of  cne  ol  the  parties  to  ihe  injury 
of  another,  he  will  be  personally  liable  to  make  good  to  the  party,  suffciing 
from  his  misconduct,  the  amount  of  his  loss. 

Nor  will  equity,  in  such  a  case,  assist  a  purchaser,  howererinnocent,  in  com- 
pelling a  conveyance  of  the  tiile. 

When  a  trustee  sells  at  auction,  he  must  make  due  advertisement,  and  ^ve 
due  notice  to  the  parties  intei  ested.    Otherwise  the  sale  wilt  be  avoided. 

The  case  of  Hunt  v.  J3asSj  2  Dev.  Eq.  392,  cited  and  approved. 

This  cause,  having  been  set  for  hearing  upon  the  bill,ans« 
wers  and  depositions,  was  transmitted  by  consent  of  parties 
from  the  court  of  equity  of  Udgecomb  County,  at  the  Fall 
Term,  1844,  to  the  Supreme  Court. 

The  following  facts  appear  from  the  pleadings,  and  the  de- 
positions,  and  exhibits  filed  in  the  cause. 

The  plaintiff  complains,  that  in  the  year  1829,  she  sold  to 
Thomas  Low  a  tract  of  land,  the  boundaries  of  which  are  set 
forth  in  her  bill,  for  the  sum  of  one  hundred  and  fifty  dollars, 
secured  by  four  bonds,  each  for  $37.60,  payable  at  diSbreiit 
times ;  that  in  order  to  assure  to  the  plaintiff  the  price  of  the 
land,  the  said  Low  executed  a  deed  of  trust  to  the  defendant, 
Theophilus  Eason,for  the  land,  with  the  usual  provisions  for 
the  sale  thereof,  upon  his  failing  to  pay  off  and  discharge  said 
bonds;  that  at  the  time  this  deed  of  trust  was  delivered  to  tho 
defendant,  Theophilus  Eason,  she  delivered  to  him  the  said 
bonds  given  for  the  price.  She  further  alleges,  that  soon 
thereafter,  Thomas  Low  removed  from  this  State,  talking  with 
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blm  dll  his  property^  and  leaving  but  the  land  to  satisfy  her  Dm.  18I4. 
claim,  and  that  the  whole  oi  the  said  claim  is  still  due,  except  i^ungj^^ 
$16  puid  by  Low,  before  he  went  away.  She  farther  charges  v 
that  in  June,  1841,  she  notified  the  trustee,  Eason,  in  writing,  ^'"^^ 
to  sell  the  land  and  discharge  her  debt^  or  she  would  proceed 
against  him  to  compel  him ;  that  to  this  notice  she  received 
no  answer^  and  that  she  had  several  times  before  requested 
him  to  do  so.  In  August  following,  she  went  to  Tarborough 
to  see  counsel  and  institute  proceedings  against  the  said  trus* 
tec,  when  she  learnt  that  he  hod  sold  the  land  the  preceding 
Saturday,  to  the  other  defendant,  his  son,  for  seven  dollars. 
She  charges  the  sale  was  fraudulently  made  for  the  purpose  of 
defrauding  her  oi  the  land  ;  that  bnt  six  persons  were  present, 
the  two  defendants,  a  man  by  the  nameof  Russ,  who  had  been 
put  upon  the  land  by  the  trustee  as  his  tenant,  a  man  by  the 
name  of  Eason,  a  relation  of  the  defendants,  and  two  other  in- 
dividuals, who  were  her  neighbors,  who  were  that  morning 
invited  by  the  defendant,  Theophilus  Enson,  neither  of  whom 
had  heard  of  the  sale  until  so  invited  ;  that  she  resides  withm 
two  miles  of  the  place,  where  it  is  said  the  sale  took  place,  but 
had  never  heard  of  it,  nor  was  she  ever  notified  by  the  trustee 
of  his  intention  to  sell — if  he  had  done  so,  she  should  have  at- 
tended and  bid  the  amount  of  what  was  dua  to  her,  as  ad  vised 
by  her  counsel.  She  charges  that  the  defendant,  Thomas 
Eason,  holds  the  land  as  her  trnstee,  subject  to  the  perform- 
ance  of  the  trust  in  the  original  deed  of  trust ;  and  prays  that 
the  land  may  be  sold,  under  an  order  of  the  court,  for  the 
payment  of  what  is  due  to  her,  or  that  the  trustee,  Theophilus 
Eason,  may  be  decreed  to  account  with  her  for  the  full  value 
of  tho  land. 

The  defendants  in  their  answers  admit  the  sale  of  the  land, 
by  the  plaintiff  to  Thomas  Low,  at  the  price  specified,  and 
the  execution  of  the  deed  of  trust  for  the  purposes  therein  set 
forth. 

The  defendant,  Theophilus  Eason,  alleged  that  three  of  the 
notes  or  bonds  given  by  said  Low  to  the  plaintifi",  were,  by  hefi 
txwsferred  to  him,  to  secure  a  debt,  wbkh  she  owed  htm,  to 
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Dec.  1844.     Benjamin  Moore  lives  within  three  quarters  of  a  mile  of  tn 
Johnston  ^^^^>  ^^^  never  heard  of  the  sale  until  it  was  over. 

V  The  depositions  of  W.  S.  Duggan  and  Jonathan  Easen 

^'   and  Elkamy  Baily  proved,  by  the  former,  the  putting  up  thi 
advertisements,  as  stated  by  him  in  his  other  deposition — b) 
the  2d  that  he  had  heard  the  plaintiff  say  the  land  was  The- 
ophilas  Eason*s ;  and  by  the  last,  that  she  said,  some  eight  or! 
ten  years  before  the  deposition  was  taken,  that  Theophiluii 
Eason  had  paid  for  her  sixty  or  seventy  dollars,  and  she  had  | 
given  up  the  land  to  him-*and  does  not  think  the  land  worth  | 
more. 

B.  P.  Moore  for  the  plaintiff. 
J.  H,  Bryan  for  the  defendant. 

Nabh,  J.  It  is  impossible  to  read  this  testimony,  without 
being  entirely  satisfied,  that  a  gross  fraud  has  been  attempted 
by  these  defendants,  in  the  pretended  sate  of  this  land.  The 
land  in  question  was  conveyed  by  Thomas  Low,  to  the  de- 
fendant, Theophilus  Eason,  in  trust,  for  the  purpose  of  secu- 
ring to  the  plaintiff  the  money  due  to  her  from  Low,  for  the 
purchase  of  the  land ;  and  the  securities  taken  by  her,  as  she 
alleges,  were  at  the  same  time  delivered  by  her  to  Eason,  for 
the  purpose  of  being  in  his  possession,  when  the  sale  should 
be  had.  Twelve  years  after  this,  the  land  was  sold  at  public 
auction,  as  it  is  alleged  by  the  defendants,  and  Thomas,  the 
son  of  the  trustee,  became  the  purchaser,  at  the  price  of  f  7  60. 
Every  trustee  for  sale,  is  bound  by  his  office,  to  bring  the  es- 
tate to  a  sale,  under  every  possible  advantage  to  the  cestui 
quo  trust.  Dowes  v.  Oraysbrook^  3  Mer«  208 ;  and,  when 
there  are  several  persons  interested,  with  a  fair  and  impartial 
attention  to  the  interest  of  all  concerned ;  Ord  v.  Noelj  6 
Mad.  440.  Hunt  v.  Bass,  2  Dev.  Eq.  S92.  He  is  bound  to 
use,  not  only  good  faith,  but  also  every  requisite  d^ee  of 
diligence  and  prudence,  in  conducting  the  sale.  If  he  is 
wanting  in  reasonable  diligence  in  the  management  of  the 
sale,  as  if  he  contract  under  circumstances,  shewing  haste  and 
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amikd'  ^Qiprudence,  or  so  manage  the  sale,  as  to  advance  the  interest  Dec  i84i. 
of  one  of  the  parlies  to  the  injury  of  another,  he  will  be  P^'-TTnstoiT 
tn  Bom   ^^^^'y  liable  to  make  good  to  the  party,  suffering  from  his       ▼ 
in^DDti   n^is^^o^^c^  ^^®  amount  of  his  loss.     Lewin  on  Trusts  and  ^*^^' 
iti^-Lt    Trustees,  22  Law  Lib.  186.    Pechell  v.  Fowler,  1  Anstr.  650. 
iras  Tb    ^^^  ^^'^  equity  in  such  a  case  assist  a  purchaser,  however  in- 
nocent, in  compelling  a  conveyance  of  the  title.  Ord  v.  Noel^ 
per  Sib  John  Leach.     Where  a  trustee  sells  at  auction,  he 
fsbc  b      °^*^^'  make  due  advertisement,  and  give  due  notice  to  the  par- 
d  voc      ^^^  interested.      Thus,  in  a  mortgage  deed,  with  a  power  of 
Bale,  it  appearing  to  the  court  that  the  power  was  limited  to  a 
trustee,  and  that  the  mortgagor  had  not  been  apprised  of  the 
sale.  Sir  John  Leach  granted  an  injunction  to  stay  the  sale. 
He  observed,  it  was  the  duty  of  the  trustee  to  attend  equally 
to  the  interest  of  both  cestuis  que  trust,  and  apprise  both  of 
.  the  intention  of  selling,  that  each  might  take  the  means  to  pro- 

^  cure  an  advantageous  sale.      Anon  case,  6th  Mnd.  10.      In 

^^        this  cose,  according  to  the  testimony,  there  was  not  only  a 
want  of  good  faith  in  the  trustee,  amounting  to  actual  fraud, 
but,  according  to  his  own  statement,  a  degree  of  negligence 
and  want  of  prudence,  if  he  were  acting  honestly,  that  would 
'  make  him  answerable  to  the  plaintiff.      He  alleges,  that  he 

^  caused  advertisements  to  be  put  up,  at  three  different  public 

^'^  places.    The  one  at  Stantonsburg  was  put  up  by  him,  and, 

^'  that  night,  before  he  left  there,  it  disappeared,  and  this  was 

'^*  six  or  seven  miles  from  the  land,  but  the  nearest  place  to  it 

^  at  which  the  advertisement  was  put  up.  The  other  two  places 

*  were  distant  from  the  land,  the  one  ten,  and  the  other  twenty 

*  two  or  three  miles.    William  S.  Duggan,  the  witness  who  saw 

*  the  advertisements  put  up,  tells  us  that  Oak  Grove  was  a  very 

*  public  place,  and  not  more  than  a  mile  and  a  half  from  the 
f  land,  and  the  defendants  do  not  pretend,  that  any  advertiser 
'              inent  was  put  up  there.    Why  was  this  omission  ?    If  the  ob- 
ject was  to  apprise  those,  who  would  be  most  likely  to  pur- 
chase, the  neighbors,  would  not  a  notice  have  been  put  up, 
where  it  was  most  like  to  come  to  their  knowledge?     So  far 
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Dm.  1844-  from  tliis  being  the  desire  of  the  defendants,  the  notices  nearest 
johnMon  ^  ^^^  ''"^^  disappears  the  night  after  it  was  posted  up,  nor  did 
▼  any  one,  as  far  as  is  disclosed  by  the  testimony,  except  Dug- 
gau,  ever  see  it.  Mr.  Daniel,  oi>e  of  the  partners  in  the  store, 
and  who  was  there  at  the  time,  swears  he  never  saw  it.  The 
neighbors  are  examined,  one  living  within  a  hundred  yards 
of  the  land,  another  within  three  quarters  of  a  mile,  and  none 
more  than  two  or  two  and  a  half  miles,  and  not  one  of  them 
ever  beard  of  the  sale,  until  it  was  over.  Mr.  Evans,  who 
lived  within  one  hundred  yards  of  the  land,  bad  actually, 
some  time  before  that,  made  a  contract  with  the  trustee,  for 
the  purchase  of  one  half  of  the  land,  for  fifty  dollars,  but  sub- 
sequently rescinded.  How  many  persons  were  present  ?  Al- 
together six ;  the  two  defendants,  Lawson  Eason,  a  relation 
of  theirs,  Russ,  the  tenant  of  t)ie  trustee  09  the  land,  and  Mr. 
'^yson  and  Mr.  Simms.  Mr.  Tyson  had  never  heard  of  the 
sale  until  that  morning.  When  they  got  to  the  land,  it  was 
put  up  to  sale,  and  bid  off  by  Thomas  Eason,  the  son  of  the 
trustee,  for  $7  60.  If  the  trustee  had  intended  to  act  with 
good  faith,  upon  finding  so  few  persons  in  attendance,  and  so 
Uttle  bid  for  the  land,  he  would,  as  it  was  clearly  his  duty  to 
do,  have  adjourned  the  sale.  In  addition  to  all  this,  the  defen- 
dant, Tbeopbilu^,  t^lls  us  in  his  answer,  that  the  plaintiff  owed 
him  between  $70  and  $80,  and  this  land  was  the  only  fund 
out  of  which  he  expected  to  get  paid ;  and  y^t,  he  wishes  the 
court  to  believe  that  the  sale  to  his  son  for  $7  60  was  an  hon- 
est one.  The  plaintiff  charges,  that  the  trustee  never  gave 
her  any  notice  of  the  intended  sale,  and  that  she  never  heard 
of  it  until  she  went  to  Tarborough,  which  was  the  week  af- 
ter ;  and  the  trpsfee  does  not  pretend  to  say  he  did  give  her 
notice ;  he  only  alleges,  that,  in  answer  to  her  notice,  which 
was  in  June,  he  sent  her  a  vert)al  message,  he  would  sell  the 
land  before  oourt,  and,  in  evidence  that  she  knew  nothing 
about  it,  the  individual  with  whom  she  lived,  swears  he  heard 
nothing  of  the  sale,  until  it  was  over.  We  are  satisfied,  from 
the  whole  case,  that  the  trustee  was  not  guilty  alone  of  such 
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negligence  and  want  of  care,  as  would  render  him  liable  to  i>«c- 1844. 
make  good  to  the  plaintiff  such  injury  as  she  would  have  sus-  joj^nston 
tained,  if  the  sale  had  been  effectual,  to  convey  the  title,  but 
we  see  so  nauch  of  trick  and  contrivance,  as  satisfies  us  that 
the  whole  was  a  base  fraud. 

There  must  be  a  decree  for  the  plaintiff,  declaring  the  sale 
made  by  the  defendant,  Theophilus  Eason,  fraudulent  and 
void. 

The  defendant,  Theophilus  Bason,  claims  to  be  a  creditor 
of  the  plaintiff,  for  the  sum  of  70  or  80  dollars.  Ue  is  at  lib- 
erty to  have  an  account  taken  by  the  Master,  of  what  the  plain- 
tiff does  owe  him. 

Per  Curiam,  Decree  accordingly. 
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JOSIAH  THOMPSON  &  AL.  «.  JOHN  NEWLIN,  EX'R.,  Ac. 

pec.  1844.  A  testatrix  bequeathed  certain  slaves  to  A.  without  mentionijig  any  trust  to 
->  be  attached  to  the  bequest.  The  next  of  kin  of  the  testatrix  filed  a  bill 
against  A.  alleging  that  the  slaves  were  bequeathed  to  A.  on  the  unlawful 
trust  that  he  should  permit  them  to  reside  in  this  State,  and  enjoy  their  actu- 
al freedom,  while  he  was  to  be  only  a  nominal  master  \  and  the  bill  stated 
some  circumstances  to  justity  this  belief,  and  particularly,  that  A;  was  a 
member  of  the  Society  of  Friends,  and  could  not  conscientiously  hold  slaves. 
The  defendant  demurred  to  the  bill. 

Heldf  that  the  demurrer  should  be  overruled,  and  the  defendant  be  decreed  to 
answer,  whether  the  gift  was  an  absolute  one  to  him,  or  whether  it  was  in 
trust,  and,  if  so,  what  was  the  object  of  the  trust. 

If  the  trust  was  unlawful,  as  alleged  in  the  bill,  then  A.  who  was  also  the  ex- 
executor  of  the  will,  was  a  trustee  for  the  next  of  kin,  and  must  disclose  the 
facts,  so  that  the  court  may  give  them  their  proper  remedy.  If  it  was  on  a 
lawful  trust,  the  court  has  a  right  to  know  it,  that  the  execution  of  the  trust 
may  be  decreed. 

An  express  agreement  between  the  testatrix  and  the  donee  in  the  will,  is  not 
required  to  establish  a  trust  on  his  part.  An  understanding,  or  belief  and 
expectation,  by  the  testatrix,  that  the  donee  would  not  hold  these  negroes  as 
slaves  beneficially,  and  that  he  either  assented  thereto,  or  by  his  silence  in- 
duced her,  and  intended  to  induce  her  to  think,  that  he  meant  to  comply  with 
her  view,  are  sufficient  to  constitute  him  a  trustee. 

A  demurrer,  unlike  a  plea,  must  be  overruled  in  toto^  unless  it  be  good  in  its 
full  extent.  If  it  cover  too  much,  as  if  it  be  to  the  whole  bill,  when  the 
plaintifi'is  entitled  to  discovery  or  relief  upon  some  part,  it  must  be  overrul- 
ed ;  for  it  cannot  be  held  bad  in  part,  and  good  in  part. 

The  cases  of  fi<^t0ood  v.  Cratvn,2  Car.  L.  Rep.  bbl^Huckabif  v.  Jones,  2 
Hawks.  190,  Stephens  v.  Ely,  1  Dev.  Eq.  493,  Sorry  v.  BrigJU,  I  Dev.  db 
Bat.  113,  Cameron  V.  Comviissumers  of  Raleigh,  1  Ired.  Eq.  436,  and  Cook  ▼. 
Redmond,  2  Dev.  Eq.  623,  cited  and  approved. 

This  was  an  appeal  from  an  interlocutory  order  of  the  coart 
of  equity  of  Orange  County,  at  the  Fall  Terra,  1844,  his  Hon- 
or Judge  Pearson  presiding,  by  which  the  demurrer  filed  by 
the  defendant  to  the  plaintiffs'  bill,  was  overruled,  and  he  or- 
dered to  answer. 

The  following  is  the  case  presented  by  the  pleadings : 
The  bill  was  filed  by  the  next  of  kin  of  Sarah  Freeman, 
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deceased,  late  the  wife  of  Richard  Freeman ;  and  states,  that,  Dec.  1844. 
by  her  marriage  settlement,  she  was  entitled,  to  her  separate  Thompson 
use,  to  a  considerable  number  of  slaves  and  other  personal  es-  v 
tate,  consisting  of  money  and  debts,  and  other  things  to  aeon-  ^^  ^' 
siderable  value  i  that  she  wished  and  intended,  that,  after  her 
death,  her  slaves  should  not  serve  any  person  in  a  state  of 
servitude,  but  should  be  freed  or  held  by  some  person  in  a  state 
of  qualified  slavery,  and  have  all  (he  other  partsof  her  person-' 
al  estate.  The  bill  states,  that  the  defendant,  Newlin,  is  a 
member  of  the  religious  society,  called  Quakers,  and  that  all 
the  members  of  that  society  are  opposed,  and  that  the  defend- 
ant is  opposed,  upon  a  religions  principle,  to  slavery,  and  that 
the  defendant  will  not  hold  slaves  as  property  and  for  his  own 
use ;  and  that  he  had  taken  an  active  agency  in  procuring  the 
manumission  of  slaves  and  had  taken  conveyances  of  slaves 
absolute,  apparently,  but  had  sufiered  such  slaves  to  enjoy  the 
privileges  of  freemen.  The  bill  then  states,  that  the  testatrix 
well  knew  the  said  Newlin  and  the  religious  principles  above 
mentioned  of  himself  and  the  other  members  of  his  religious 
society,  and  that,  in  fraud  of  the  laws  of  the  State  and  the  pub- 
lic policy,  she  made  her  will,  and  therein  bequeathed  to  the 
said  Newlin  all  her  slaves  and  other  estate,  but  with  the  inten- 
tion and  understanding,  that  the  said  Newlin  should  bold  the 
negroes,  not  for  himself,  but  for  their  own  benefit  and  advan- 
tage, and  for  the  purpose  of  their  enjoying  a  qualified  freedom^ 
and  that  he  should  hold  the  residue  of  the  estate  in  trust  for 
the  said  negroes.  The  bill  also  states,  that  the  plaintiffs  con- 
tested the  probate  of  the  will,  and  that,  upon  the  trial  of  the 
issue,  devisavii  vel  nan,  the  present  defendant  proved,  as  a 
part  of  his  case  in  support  of  the  instrument,  that  the  testatrix 
had  declared  the  intentions  above  mentioned  as  to  her  slaves 
after  her  death,  and  that  she  knew  that  he  was  a  quaker,  and 
designed  to  bequeath  the  said  slaves  to  a  member  of  that  so- 
ciety, who  would  not  hold  them  as  slaves,  and  therefore  gave 
them  to  him. 

The  bill  then  charges,  that  the  bequests  of  the  will  were 
made  upon  a  trust  for  the  benefit  of  the  slaves  themselves,  and 
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Dec.  1644.  that  they  might  be  kept  here  in  a  state  of  qualified  slavery, 

~      "*"  and  should  have  the  benefit  of  the  other  parts  of  the  personal 

T       estate,  and  that  such  a  purpose  was  unlawful  and  contrary  to 

Newlin.  ^^^  policy  of  the  State,  and  that  a  trust  of  the  slaves  and  other 

personal  estate  results  to  the  plaintiffs,  as  next  of  kin.    The 

bill,  therefore,  prays  a  discovery,  an  account  and  relief. 

The  defendants  put  in  a  general  demurrer  to  the  discovery 
and  relief  for  want  of  equity. 

Upon  the  argument  of  the  demurrer,  his  Honor  held,  that 
Freeman,  the  husband,  was  a  necessary  party;  and,  also, that 
the  allegation,  and  an  interrogatory  founded  thereon,  "that  the 
defendant  had  taken  an  active  agency  in  procuring  the  oaanu- 
mission  of  slaves,  and  had  taken  iinnveyances  of  slaves,  abso- 
lute, apparently,  but  that  such  slaves  were  to  enjoy  the  privi- 
leges of  freemen,^*  was  impertinent,  and  that  the  defendant  was 
not  bound  to  answer  thereto,  because  it  would  subject  bim  to 
prosecution  and  penalties.  But  the  court  allowed  the  plaintiff 
to  amend  the  bill  by  making  Freeman  a  party,  and  by  striking 
out  the  allegation  and  interrogatory  above  mentioned,  upon 
the  payment  of  all  the  costs  up  to  that  time.  And  then  the 
court  overruled  the  demurrer,  but  allowed  the  defendant  an 
appeal  to  this  court. 

Badger  for  the  plaintiffs. 

J.  Hi  Bryan  for  the  defendant. 

RuFFiN,  C.  J.  The  court  is  of  opinion,  that  the  demurrer 
was  properly  overruled.  The  bill  charges  a  bequest  upon  a 
secret  trust  for  the  benefit  of  the  slaves ;  and  tlie  defendant 
must  answer  as  to  the  truth  of  the  charge.  U  the  trust  was 
expressed  upon  the  face  of  the  will,  being  against  the  public 
policy,  the  court  would  hold  that  it  was  void,  and  that  a  trust 
resulted  to  the  next  of  kin.  Haywood  v;  CraveUj  2  Car.  L. 
Rep.  557.  The  same  consequence  follows,  if  it  can  be  col- 
lected or  implied  from  any  incidental  expressions  in  the  will 
or  deed.  Huckaby  v.  Jones^  2  Hawks.  120.  Stephens  v. 
Ely,  1  Dev.  Eq.  493.    Lorcy  v.  Bright,  1  Dev.  &  Bat.  113. 
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The  doctrine  of  the  court  is  well  settled  to  be,  that  slaves  can  l>*c.  IM. 
only  be  held  as  property,  and  deeds  and  wills,  having  for  their  ^^^^^^ 
object  their  emancipation,  or  a  qualified  state  of  slavery,  are  v_ 
against  public  policy,  and  a  trust  results.  Since  the  act  of  ^*^^ 
1830,  Rev.  St.  ch.  101,  it  is  not  unlawful  to  bequeath  or  con- 
vey slaves  for  the  purpose  of  being  removed  out  of  the  State 
ia  a  convenient  time,  and  emancipated  there,  and  kept  away 
from  this  State.  Cameron  v.  Commissumers  of  Raleigh^  1 
Ired.  Eq.  436.  But  it  cannot  be  supposed  upon  this  bill,  thai 
such  was  the  purpose  or  nature  of  the  trust  here ;  lor  there  is 
no  allusion  to  the  removal  of  the  slaves  to  be  emancipated,  but, 
on  the  contrary,  it  is  charged  that  they  were  to  be  held  by  the 
defendant,  nominally  as  their*s,  to  evade  the  law,  but  really  for 
the  benefit  of  the  slaves  themselves ;  which  imports,  that  the 
purpose  was  not  to  send  them  abroad  for  emancipation  there, 
but,  rather,  that  they  should  remain  in  this  State.  But,  if,  in 
truth,  the  trust  was  to  send  them  out  of  the  State,  and  the  de- 
fendant intends  to  do  so,  and  will  submit  to  do  so  under  the  di- 
rection of  the  court,  and  will  enter  into  the  obligations,  which 
the  law  requires,  that  they  shall  not  return,  then  let  him  thus 
answer,  and  that  will  terminate  the  plaintiff's  claim.  But  up- 
01  the  supposition,  that  the  trust  was,  that  the  slaves  should 
be  kept  here,  in  which  case  the  defendant  could  not  carry 
them  away  without  a  breach  of  trust ;  or  that  it  was,,  that 
they  should  be  removed,  and  the  defendant  declines  removing 
them,  or  declines  securing  the  public  against  their  return,  then 
it  is  manifest  that  there  is  a  resulting  trust  for  the  plaintifb. 
For  the  defendant,  having  taken  them  upon  a  trust,  can,  under 
BO  circumstances,  hold  them  with  a  good  conscience,  or  be 
allowed  by  the  court  to  hold  them,  as  slaves  for  his  own  use. 
The  testauix  gave  them  ia  him  with  no  such  purpose,  bttt 
upon  trust.  Therefore,  he  holds  as  trustee  at  all  events,  and 
the  only  question  is,  for  whom  does  he  hold  ?  Not  for  the 
slaves,  because  that  the  law  forbade  him  to  do.  It  follows, 
that  he  holds  for  the  next  of  kin. 

But  ttie  trust  is  not  expressed  directly  in  the  will,  nor  is 
there  auy  thing  said  in  that  instrument  of  any  other,  as  al- 

Q3 
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Dec.  i844.1eged,  by  which  it  appears  by  implication ;  and  the  question 
TJiomnaon^^'  whether  the  defendant  shall  be  obliged  to  discover  it?  We 
V  have  no  doubt,  that  he  must.  Both  upon  principle  and  au- 
*^  ^'  thority,  it  is  clear,  that  he  must  be  required  to  answer  as  to  the 
iact,  because,  if  he  admits  it,  the  same  duties  of  conscience 
are  unquestionably  established  against  him,  as  if  the  trust  was 
express  on  the  face  of  the  instrument*  The  law  will  not  al- 
low itself  to  be  baffled,  and  its  policy  evaded,  by  secret  agree- 
ments, the  very  objects  of  which  are  to  defeat  the  law  itselC 
Therefore,  a  legatee  must  say,  whether  he  took  the  property 
for  himself,  as  his  property  in  the  beneficial  sense  of  the  term, 
and  not  in  the  hollow  and  delusive  sense  of  a  mere  legal  title, 
in  trust  for  some  other  person  or  purpose  forbidden  by  law. 
It  is  said,  that  compels  him  to  make  a  discovery,  by  which  he 
forfeits  the  property  conveyed  to  him  by  the  will.  But  that  is 
a  mere  play  upon  words  ;  for,  in  the  view  of  this  court,  if  he 
took  upon  a  trust,  no  matter  what,  he  has  no  property  in  the 
thing,  but  merely  holds  it  as  the  property  of  another,  the  ces* 
tui  que  irusL  He  forfeits  nothing,  therefore,  unless  every 
trustee  may  be  said  to  forfeit  what  the  court  compels  him  to 
convey,  in  execution  of  the  trust  assumed  by  him.  The  ques^ 
tion  is  not,  now,  as  to  the  evidence,  by  which  a  secret  trust 
may  be  established  against  a  party,  who  denies  it  by  his  ans^ 
wer,  but  is  merely,  whether  the  party  may  be  called  on  to  say, 
yes  or  no.  to  the  charge  of  such  a  trust.  The  defendant  does 
not  even  plead,  that  the  gift  is  absolute  upon  the  will ;  in  which 
case,  indeed,  his  plea  would  not  be  allowed,  peremptorily,  but 
only  suffered  to  stand  for  an  answer,  with  liberty  to  except. 
Strickland  v.  Aldridffe,  9  Yes.  516.  But  he  demurs  and  ad* 
mits  the  facts  for  the  purposes  of  a  decision,  whether,  if  they 
be  true,  the  plaintiffs  can  have  a  decree.  Now,  if  all  this  bill 
be  true,  there  cannot  be  a  doubt,  that  the  plaintiffs  are  entitled 
to  the  relief  they  ask ;  and,  therefore,  the  defendant  must  either 
admit  or  deny  the  truth  of  the  charges.  That  the  court  will 
enforce  such  secret  trusts,  where  they  are  not  unlawful,  and 
will,  when  they  are  void  in  law,  declare  them  so,*  and  decree 
a  resulting  trust  for  the  heir  or  next  of  kin,  has  been  long  es- 
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tablished.  We  have  had  a  recent  instance  of  the  former  kind  l>«c-  1W4- 
before  us,  the  case  of  Cook  v.  Redman^  2  Dev.  Eq.  623 ;  in  ^i^^^I^ 
which  we  held,  that  a  private  promise,  made  to  the  testator  by  ▼ 
a  legatee  to  hold  in  trust  for  another  person,  was  binding  and  ^*^  ' 
would  be  enforced ;  and,  indeed,  that  a  promise  was  not  neces- 
sary, but  that  a  silent  assent  to  the  known  wishes  of  the  testa- 
tor was  sufficient  to  raise  the  trust.  So  in  respect  to  devises 
upon  a  secret  trust  for  a  charity,  void  under  the  mortmain  acts, 
it  is  established  doctrine,  that  they  shall  be  declared  void 
by  the  court,  upon  the  admission  of  the  answer ;  for  nemo 
potest  facere  per  obliquitim,  quod  non  potest  facere  per 
directum.  Boson  v.  Statham,  1  Eden,  608, 1  Cox.  16.  The 
question  was  much  discussed  before  Lord  Eldon  in  Muck" 
leston  v.  Brown,  6  Yes.  62,  and  the  result  was,  that  he  said  the 
court  would  compel  persons  to  discover  secret  agreements, 
made  with  a  view  to  evade  the  provisions  of  the  acts,  and  re- 
quire devisees  t5  answer,  whether  they  took  the  estate,  as  they 
legally  could  not  do,  for  charitable  purposes.  And  in  Strick^  ' 
land  V.  Aldridge,  the  devisee  was  required  to  answer  a  bill, 
charging  such  secret  trust  by  way,  simply,of  allegation,  with- 
out stating  an  inference  of  it  from  the  will,  or  any  other  writ- 
ing, or  any  evidence  of  it.  These  authorities  come  fully  up 
to  the  present  case,  and,  indeed,  the  last  goes  beyond  it.  For 
here  the  bill  does  state  several  strong  facts,  as  evidence  of  the 
trust,  which  convey  forcibly  to  the  mind  a  clear  impression, 
that  there  must  have  been  some  agreement  to  the  effect  charg- 
ed, or  that  there  was  some  understanding  or  belief  and  expec- 
tation by  the  testatrix,  that  the  defendant  would  not  hold  these 
negroes  as  slaves  beneficially,  and  that  he  either  expressly  as- 
sented thereto,  or  by  his  silence  induced  her,  and  intended  to 
induce  her,  to  think  that  he  meant  to  comply  with  her  views. 
It  is,  for  example,  slated,  what  we  believe  is  notoriously  tnie, 
that  it  is  an  article  of  religious  faith  among  that  respectable 
society,  called  Quakers,  that  it  is  wrong  to  hold  persons  in 
slavery ;  that  the  testatrix  knew  that,  and  also  well  knew  the 
defendant,  and  that  he  was  a  member  of  that  society,  and  was 
conscientiously  scnipulous  of  holding  h\h  fellow  men  in  slave. 
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Pm.  iSM.  jy  fi>r  his  own  benefit ;  and  it  is  thenoe  inferred,  that  the  tec* 
ThompioB**^^^  made  these  bequests  to  him  for  that  very  reason,  becaase 
▼  she  wished  and  expected  that  he  would  hold  the  negroes  in  a 
'  state  of  fua^  freedom.  And  it  is  charged,  in  support  of  that 
inference,  that,  uix>n  the  trial  of  the  contest  about  the  probate 
of  the  will,  the  present  defendant  proved,  that  the  testatrix  had 
those  intentions,  and  made  declarations  of  that  import.  Now, 
although  such  expectations  and  intentions  of  the  testatrix  do 
not  make  an  express  declaration  of  the  alleged  unlawful  trust, 
jret,  it  is  clear,  as  Lord  Eldon  said  in  Striekkmd  v.  Aldridge^ 
that  a  trust  would  be  created  upon  the  principle,  on  which  the 
court  acts  as  to  fraud.  For  it  would  be  a  clear  fraud  on  the 
testatrix  to  suflfer  her  to  suppose,  that  the  defendant,  who  un« 
derstood  her  wishes,  would  carry  them  out  without  her  insert- 
ing the  directions  in  her  will,  and  then  to  set  up  the  will  as  an 
absolute  gift,  not  coupled  with  any  trust  whatever.  There^ 
fore  the  defendant  must  answer  to  all  those  circumstances,  in 
order  that  it  may  be  seen,  whether  he  is  not  practising  an  im* 
position  on  the  testatrix  in  the  first  place;  and  then,  in  the 
next,  he  must  answer  to  the  alleged  purpose  in  both  of  them  to 
evade  the  law  of  the  country  and  its  policy.  And  itisobvious, 
that,  if  the  principles  of  this  gentleman  are  as  alleged,  and  he 
has  reason  to  believe  from  that,  or  the  other  circumstance  of 
her  declarations  as  proved  on  the  trial,  that  she  really  expected 
him  not  to  keep  these  negroes  in  servitude  as  his  own  slaves, 
it  would  require  a  very  plain,  positive,  and  unevasive  denial 
of  such  undertaking,  on  his  part,  to  obtain  credence ;  an  un- 
dertaking, that  may  be  contracted,  not  merely  by  words,  but 
also,  under  circumstances,  by  silence.  Paine  v.  Hall^  18, 
Ves.  475. 

Some  minor  objections  were  taken  to  the  bill,  which,  though 
not  necessary,  it  may  be  proper  to  notice.  First,  it  is  said  the 
plaintiffs  have  no  right  to  a  discovery  of  the  defendant's  be- 
lief, as  it  is  not  a  legal  test  of  his  right  to  hold  property.  The 
answer  is,  that  the  charge  of  the  defendanrs  religious  creed 
is  not  inserted  for  the  sake  of  a  discovery,  which  can  produce 
a  forfeiture,  orsubjectiiimtoapenalty,  for  in  our  law  no 
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•uch  consequence  follows  from  the  professing  of  any  religion.  Dec.  1844. 
Nor  is  it  even  to  expose  him  to  opprobium,  for  it  is  to  the  sin-ZT 
gle  point,  whether  he  does  not  in  conscience  scruple  to  hold  y 
men  in  bondage,  and  whether  that  was  not  known  to  the  tes*  ^^  ^* 
tatrix  and  formed,  in  his  belief,  an  inducement  to  her  to  make 
this  disposition  to  him.  Now,  there  is  certainly  nothing  crim- 
inal or  discreditable  in  the  eye  of  the  law,  or  of  any  person. 
that  one  should,  out  of  tenderness  of  conscience  for  the  rights 
of  his  fellow  man,  refuse  to  have  a  property  in  him,  though 
allowed  by  human  laws ;  but  rather  the  contrary,  it  is  much 
to  the  credit  of  his  disinterestedness  and  christian  charity,  if 
the  principle  be  truly  carried  out  in  practice.  The  only  pos- 
sible imputation  tliat  can  be  made,  on  this  transaction,  against 
the  defendant  is,  not  as  to  this  article  of  his  creed,  but  as  to 
projecting  by  a  secret  contrivance  to  evade  the  law  of  the 
country,  or  in  agreeing  and  giving  the  party,  who  projected 
it,  to  understand  that  he  would  endeavor  to  execute  the  con- 
trivance. The  sole  subject,  therefore,  of  making  this  enquiry 
is,  to  ascertain  from  it,  as  evidence,  whether  the  testatrix  did 
not  make  this  bequest  upon  some  secret  understanding  with 
the  defendant,  that  he  would  not  hold  the  negroes  in  servitude. 
No  discovery  upon  it  can  be  a  detriment  to  his  property  or  bis 
privileges  as  a  citizen. 

It  is  next  said,  that  under  the  Statutes,  Rev.  St.  c.  Ill,  sec. 
31,  32,  there  are  penalties  on  owners  of  slaves,  who  hire  to 
them  their  time  or  let  them  keep  house  and  go  at  large  as  free 
persons,  and  therefore  the  defendant  is  not  bound  to  answer. 
But  in  relation  to  these  slaves,  there  is  no  charge  in  the  bill 
of  that  sort.  It  only  alleges,  that  the  bequest  was  made  upon 
a  trust,  that  they  should  be  allowed  to  labor  for  their  own  ben- 
efit, and  act  as  free  persons,  and  not  that  the  defendant  has, 
in  fact,  allowed  them  thus  to  act.  There  are  charges  of  that 
character  in  relation  to  some  other  negroes,  for  which  it  is 
said  the  defendant  had  accepted  conveyances  from  other  per- 
sons. But  that  is  to  be  considered  as  struck  out  of  the  bill  by 
the  plainti£b  themselves,  by  way  of  amendment  under  leave 
of  the  court,  and  no  longer  presents  the  objection,  if  it  ever 
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Dec.  1844.  did.     Indeed,  we  must  say,  that  if  the  plaintiffs  had  appealed 
Thorn  aon^"^^™  ^^^^  P^'^  of  the  decree,  it  could  not  have  been  sustained, 
T       for,  with  a  very  few  exceptions,  and  those  founded  on  favor, 
Newim.  jj^g  j^^^j^  jj^  j^j^^  j^gjj  settled,  that  a  demurrer,  unlike  a  plea, 
must  be  overruled  in  toto,  unless  it  be  good  in  its  full  extent. 
If  it  cover  too  much,  as  if  it  be  to  the  whole  bill,  when  the 
plaintiff  is  entitled  to  discovery  and  relief  upon  some  part,  it 
must  be  overruled,  for  it  cannot  be  held  bad  in  part,  and  good 
in  part.      Mayor  of  London  v.  Levy,  8  Ves.  398.      Todd  v. 
Eyre,  19  Ves.  280.      But  with  that  we  have  no  concern  at 
present,  as  this  is  the  appeal  of  the  defendant  from  an  inter- 
locutory decree,  and,  under  the  act,  brings  up  nolhihg  more 
than  the  single  question  from  which  his  Honor  allowed  the 
appeal  to  be  taken.     Upon  that  question,  we  conourinthe 
opinion  of  his  Honor. 

Per  Curiam,  Ordered  that  this  opinion  be  certi- 

fied to  the  court  below. 
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JAMES  M.  SMITH  vs.  PHILIP  BRITTAIN  &  AL. 

A  sale  by  a  Clerk  and  Master,  under  a  bill  praying  the  sale  of  land  tor  parti*  Dee.  1844. 
tion,  is  but  a  mode  of  sale  by  the  parties  themselves.    It  is  not  merely  a  sale  — ^^— 
by  the  law,  in  irmio^  of  such  interest  as  the  parties  have  or  may  have,  in 
which  the  rule  is,  caveat  emptor;  but  professes  to  be  a  sale  of  a  particular 
interest,  stated  in  the  pleadings  to  be  vested  in  the  panics,  and  to  be  dispoi^ 
ed  of  for  the  purpose  of  partition  only. 

Hence,  if  a  purchaser  pays  his  money  on  a  Master's  sale,  and  discovers  a  de- 
fect in  the  title,  at  any  time  before  a  conveyance  executed,  he  may  recover 
it  back. 

When  a  sale  under  such  a  decree  has  been  made  to  A.,  who  pays  a  part  of  the 
purchase  money,  and  then  assigns  his  claim  to  B.,  who  pays  the  remainder; 
and  then  a  delect  in  the  title  is  discovered,  so  that  the  assignee  of  the  pur- 
chaser objects  and  cannot  be  held  to  take  a  conveyance~£rc2</,  Daniel,  J. 
disseniiente,  that  this  assignee  was  entitled,  upon  the  Courts'  rescinding  the 
contract,  to  have  the  whole  amount  that  had  been  paid  refunded  to  him, 
both  what  was  paid  by  his  assignor,  and  what  was  paid  by  himself. 

Hdd^  further,  that,  the  money  having  been  paid  into  court  in  the  original  suit 
for  a  sale,  he  was  entitled  to  bis  relief  by  a  new  bill  against  the  plaintifis  in 
such  original  suit,  and  his  assignor.  But,  if  he  adopts  this  eourse,  instead 
of  applying  to  the  court  by  petition  or  motion  in  the  original  suit,  he  will 
not  be  entitled  to  recover  his  costs. 

The  cases  ol  Marklandv.  Crump,  1  Dev.  &Bat.  94.  Winbom  v.  GorreU,  3 
Dev.  Eq.  117,  and  King  v.  Lindsay,  Id.  77,  cited  and  approved.  The  case  of 
WilHains  v.  Beeman,  2  Dev.  483,  cited  and  commented  on. 

Cause  removed  lo  this  Court  for  hearing,  from  the  Court  of 
Equity  of  Buncombe  County,  at  the  Fall  Term,  1643. 

The  following  was  the  case,  as  exhibited  by  the  pleadings' 
and  exhibits : 

David  Myers,  late  of  the  State  of  South  Carolina,  being 
seized  in  fee  of  certain  lands,  situated  in  Buncombe  County, 
in  this  State,  by  his  will,  dated  the  6th  day  of  June,  1833,  de- 
vised the  same,  with  the  residue  of  his  estate,  to  his  six  chil- 
dren, "Mary  Clendenning,  Clayborn  Myers,  Elizabeth  O'- 
Hanlou,  David  Myers,  Nancy  Myers  and  Robert  Myers,  for 
life  only,  and  after  their  decease  to  their  children  respectively, 
that  shall  attain  the  age  of  21  years ;  that  is  to  say,  to  each 
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]>M.  1844.  of  my  said  children  one  equal  part  of  my  estate  (after  the  pay- 
g^jjl^  ment  of  my  debts  and  legacies,)  for  life,  and  after  decease  of 
V  any  one  of  them,  to  his  or  her  children  then  living,  that  tnay 
^^  '  attain  21  years,  the  income  to  be  applied  to  their  education 
and  maintenance  during  their  minority,  but  the  principal  and 
the  accumulation  during  their  minority,  to  survive  to  such  as 
may  attain  21,  and  to  vest  in  such,  whether  one  or  more,  at 
the  age  of  21,  absolutely  and  forever."  The  will  then  cre- 
ates cross-remainders  between  all  the  children  and  their  issue, 
upon  the  death  of  any  of  the  children  without  leaving  issue, 
or  upon  the  death  of  their  issue  respectively,  before  attaining 
21;  providins:,  finally:  that  "in  case  my  six  children,  Mary, 
&c.  should  all  die  without  leitting  issue,  that  shall  attain  the 
age  of  21  years,  as  before  mentioned,  then,  and  in  that  case,  I 
give  all  the  rest  and  residue  of  my  estate  to  my  cousiUyHenry 
Myers,  his  heirs  and  executors  forever." 

The  testator  died,  and  his  will  was  duly  proved  in  South 
Carolina,  and  in  September,  1S37,  David  Myers,  the  son,  filed 
bis  bill  in  the  Court  of  Equity  for  Buncombe  county,  against 
his  brothers  and  sisters,  the  other  devisees  with  him,  and  there- 
in stated,  that  David  Myers,  the  father,  was  seized  of  the  said 
land  in  fee  simple,  and  that,  by  his  will,  duly  executed  to  pass 
land  in  this  State,  he  devised  the  same  in  fee  simple  to  the  said 
David,  and  to  his  said  brothers  and  sisters,  the  parties  in  the 
cause,  equally  to  be  divided  between  them  as  tenants  in  com- 
mon. The  bill  purported  to  have  annexed  to  it,  as  an  exhibit, 
a  copy  of  the  said  will,  certified  from  the  proper  courts  in 
South  Carolina,  where  it  alleged  the  original  to  have  been 
duly  proved  and  to  remain.  The  bill  then  stated,  that  the  ac* 
/  tual  partition  could  not  be  made  of  the  said  land  in  Buncombe 
'Without  irijuTy  to  all  the  owners,  and  prayed,  therefore,  that 
th^same  mighjt  he  sold  by  a  decree  of  the  court,  and  the  mo- 
ney divided'  between  the  persons  entitled,  according  to  the 
ptan|.te. 

The  defendants  did  not  answer  the  hill,  but  suffered  it  to  be 
'ia},^enpro'confesso;  and  such  proceedings  were  had  in  the 
suit,  that  in  September,  1838,  a  decree  was  entered,  purport- 
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iDg  to  be  made  by  the  court  on  a  hearing  upon  the  bill,  exhib-  Oec.  t844. 
its,  and  former  orders,  and  decreeing  that  the  land  should  be  '"^^^^ 
sold,  as  prayed  for  in  the  bill,  and  appointing  the  Clerk  and  v 
Master  to  make  the  sale  to  the  highest  bidder,  upon  a  credit  of 
one  and  two  years,  taking  bonds  from  the  purchaser  with  suf- 
ficient sureties. 

On  the  12th  of  February,  1839,  the  master  made  a  sale  to 
the  defendant,  Philip  Brittain,  for  the  sum  of  $5,656  00,  which 
was  duly  secured,  and  he  gave  Brittain  a  written  certificate, 
stating  the  sale  and  the  terms  thereof,  and  he  also  reported  the 
same  to  March  Term,  1839,  and  the  report  was  confirmed,  and 
Brittain  went  into  possession  of  the  land. 

In  fact,  however,  a  copy  of  the  will  was  not  exhibited  with 
the  bill,  nor  given  in  evidence  on  the  hearing,  nor  filed  in  the 
cause,  until  January  or  February,  1840. 

The  master  being  ordered  to  collect  the  purchase  money, 
he  received  from  Brittain  the  sum  of  $1,250,  in  April,  1840, 
and  took  judgment  for  the  residue ;  and  Brittain,  being  una- 
ble to  pay  it  conveniently,  without  selling  the  land,  agreed  for 
the  sale  thereof  to  James  M.  Smith,  on  the  28th  of  February, 
1842,  at  the  price  of  $3,800,  ready  money,  which  was  to  be, 
and  was,  immediately  applied  towards  the  payment  of  the 
debt,  and  then  Brittain  discharged  the  residue.    The  contract 
between  Brittain  and  Smith  was  written  on  the  certificate, 
which  had  been  given  by  the  master  to  Brittain,  and  states, 
that,  in  consideration  of  the  sum  of  $3,800,  paid  to  Brittain, 
he  had  bargained  and  sold  to  said  Smith  <<  the  lands  within 
named,  and  doth  hereby  transfer  and  assign  to  said  Smith  all 
my  interest  and  right  in  and  under  this  certifies 
ise  and  request  the  Honorable  Court  of  Eqimi^^BX^itu^j^ 
tie  to  the  premises  to  the  said  Smith  in  my  sr 
^   At  March  term,  1842,  the  master  reported  ^yjlfj^  pfl^MMlA 
money  was  fully  paid  to  him.    And  it  was  tUbreupon  ordered, 
that  the  master  should  execute  a  deed  to  Jm&ISJftAMT* 
<<  the  assignee  of  Philip  Brittain,  the  original  pwibflfigr/' 
it  was  further  ordered  that  the  master  should  retain  lo^^put- 
ft3 
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Dae.  1844.  Chase  money,  and  let  it  out  on  loanflw  bearing  interest,  until  the 
g^jjj^    further  order  of  the  court. 

▼  In  May,  1842,  James  M.  Smith  filed  bis  bill  against  all  the 

^'^'^^'  parties  to  the  above  mentioned  suit,  and  against  Brittian,  and 
therein  states  all  those  matters,  and  that  Brittian,  when  he  pur- 
chased, and  when  he  sold  to  Smith,  and  also,  that  Smith, 
when  he  purchased  and  obtained  the  order,  that  the  deed 
should  be  mode  to  him,  fully  believed,  that  the  parties  to  the 
original  suit  were  seized  in  fee  as  in  the  bill  stated  ;  and  that 
he  knew  nothing  to  the  contrary  until  within  a  few  days  be- 
fore the  filing  of  his  bill,  when  he  discovered  the  contents  of 
the  said  will,  and  was  advised  that  he  could  not  get  a  good 
title  under  the  decree.  The  bill  charges  that  the  statement  of 
the  title  in  the  original  suit,  and  keeping  back  the  will  from 
the  court,  and  procuring  and  sufiering  the  decree  without  de- 
fence, were  fraudulent,  and  with  a  design  to  impose  on  the 
court,  and  deceive  purchasers.  The  prayer  is,  that  the  de* 
crees  in  the  original  cause  may  bo  reversed,  and  the  sale  de- 
clared void,  and  the  purchase  money  aforesaid,  and  the  inter- 
est thereon,  be  paid  to  the  plaintiif. 

Upon  the  filing  of  this  bill,  the  court  ordered,  in  the  origi- 
nal cause,  that  the  master  should  lease  the  land  from  year  to 
year  pending  this  suit,  and  bring  the  rent  into  court. 

Brittain,  by  his  answer,  submits,  that  Smith  should  have 
the  money  paid  by  him,  Smith  ;  but,  he  says,  that,  at  the  time 
of  his  sale  to  Smith,  ho  was  ignorant  of  any  equity  to  rescind 
his  contract  of  purchase  upon  the  ground  of  a  defect  of  title, 
but  believed  the  title  to  be  good,  and  the  contract  obligatory, 
and  that,  under  that  belief,  he  sold  the  land  for  less  than  he 
gave,  from  necessity ;  and,  upon  those  grounds,  he  claims  for 
himself  such  parts  of  the  purchase  money,  as  he  paid  out 
of  his  own  funds,  over  and  above  the  rum  of  $3,800,  received 
from  Smith. 

All  the  Myers  family,  except  two,  suffered  the  bill  to  be 
taken  pro  confesso;  and  those  two  answered  and  denied  their 
belief  of  any  fraud  intended  in  the  original  suit.  They  state, 
that  real  estate  in  South  Carolina  had  been  sold  by  a  decree 
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of  the  Court  of  Equity,  in  the  same  manner,  as  prayed  in  the  l>^.  1844. 
bill  here,  and  that  they  were  advised  that  a  good  title  could    ^^^^ 
be  made.  v 

They  state,  farther,  that  the  land  had  fallen  much  in  value 
since  the  sale  to  Brittain,  and  that  they  believe  that  is  the 
plaintiff's  motive  for  wishing  to  get  clear  of  the  bargain,  and 
that  they  had  offered  him  to  refund  to  him  the  sum  of  $3,800, 
which  he  paid,  and  take  the  bargain  in  his  stead,  or  to  execute 
to  him  a  covenant  with  the  most  ample  security  to  indemnify 
him  against  any  disturbance,  and  also  to  complete  the  title. 

To  the  answers,  replication  was  taken ;  and  the  cause  was 
set  down  for  hearing  upon  the  foregoing  orders,  and  the  record 
of  the  original  suit,  and  the  orders  therein,  and  a  copy  of  the 
will  of  David  Myers,  as  exhibits,  and  an  admission  of  the  truth 
of  all  the  allegations  in  the  bill,  except  those  especially  denied, 
and  then  it  was  transferred  to  the  Supreme  Court  for  a  bear- 
ing. 

Badger  for  the  plaintiff. 

J.  H,  Brt^an  and  Iredell  for  the  defendant  Brittain. 

RuFFiN,  C.  J.  A  sale  by  the  master  in  a  case  of  this  kind 
is  but  a  mode  of  sale  by  the  parties  themselves.  It  is  not 
merely  a  sale  by  the  law,  in  invito,  of  such  interest  as  the 
party  has  or  may  have,  in  which  the  rule  is,  caveat  emptor ; 
but  professes  to  be  a  sale  of  a  particular  estate,  stated  in  the 
pleadings  to  be  vested  in  the  parties,  and  to  be  disposed  of  for 
the  purpose  of  partition  only.  Therefore,  if  there  be  no  such 
title,  the  purchaser  has  the  same  equity  ogainst  being  compel- 
led to  go  on  with  his  purchase,  as  if  the  contract  had  been 
made  without  the  intervention  of  the  court ;  for,  in  truth,  the 
title  has  never  been  judicially  passed  on  between  persons  con- 
testing it.  Hence,  if  a  purchaser  pays  his  money  on  a  mas- 
ter's sale  and  discovers  a  defect  in  the  title,  at  any  time  before 
a  conveyance  executed,  he  may  recover  it  back.  Sugd.  Tend. 
346.    Johnson  v.  Johnson.    3  Bos.  6c  Pnl.  162. 

There  is  no  question  as  to  the  want  of  title  in  this  case. 
Although  the  estate  of  the  parties  to  the  partition  cause  was 
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Pee.  1644.  stated  to  be  a  fee  simple  in  possession,  yet  it  is  but  a  life  estate. 
g  j^    It  is  trae,  they  would  be  allowed  to  complete  the  title,  if  they 
▼       could.    But,  that  is  seen  to  be  impossible,  for  the  limitations 
^^*^'  over  are  coDtingent  to  persons  not  yet  born,  and  it  cannot  be 
determined,  who  will  be  entitled  to  the  fee  in  the  premises,  nn- 
til  the  death  of  every  one  of  these  persons  and  twenty-one 
years  afterwards — since  the  ultimate  limitation  is  to  the  testa- 
tor's cousin  Henry  and  his  heirs,  upon  the  event,  that  all  his 
own  children  should  die  without  leaving  a  child,  that  shall 
attain  the  age  of  twenty-one. 

We  are  not  prepared  to  say  that  it  is  material  whether  there 
be  simply  the  defect  of  title  pointed  out,  or  whether  there  was 
a  deception  intended  by  the  parties  to  the  suit  upon  that  point. 
But  we  think  that  nothing  less  than  such  a  fraud  can  be  judi- 
cially inferred  from  the  facts.  It  is  expressly  charged  iu  the 
bill  and  is  not  controverted  by  four  out  of  the  six  parties  to  the 
former  suit ;  and  the  other  two  only  answer  to  their  belief  of 
the  motives  of  those  who  did  manage  the  case.  They  state, 
indeed,  a  construction  put  on  this  will  by  the  courts  of  South 
Carolina ;  but  they  have  offered  no  evidence  of  the  truth  of 
that  statement.  We  are  very  sure,  they  could  offer  none  such, 
for  the  construction  of  the  will  is  so  clear,  that  no  such  respec- 
table tribunal,  as  that  mentioned  by  them,  could  have  so  held. 
Then  there  concur  both  the  suggestio  falsi  in  the  bill  as  to 
the  title,  and  suppressio  vert  by  withholding  the  will  and  by 
the  omission  of  the  defendants  to  file  an  answer  or  to  make 
defence;  and  they  constitute,  upon  legal  principles,  nothing 
less  than  a  fraud.  It  is  obvious,  that  the  intention  was,  to  get 
a  decree  without  an  oath  being  taken  by  any  person  ;  and  to 
obtain  evidence  to  the  assertion  of  a  good  title  by  presenting 
it  to  the  public,  with  the  apparent  sanction  of  judicial  authority. 
The  purchaser  cannot,  therefore,  be  compelled  to  complete 
the  purchase,  but  the  sale  must  be  set  aside. 

This  conclusion  was  not  disputed  at  the  bar ;  but  the  con- 
troversy turned  upon  the  effect  of  that  declaration  on  the  right 
to  the  purchase  money.  The  plaintiff  claims  the  whole  of  it ; 
but  both  of  the  other  parties  deny  his  right  to  more  than  he 
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paid,  though  they  dispute  between  themselves,  which  of  them  Dec.  JR44. 
is  entitled  to  the  residue.    We  think,  upon  investigation,  that  " 

neither  Myers  nor  Brittain  has  the  right  to  it,  and,  therefore,  _  v 
that  it  belongs  to  the  plaintifT. 

This  question,  it  is  to  be  remembered,  arises  in  the  court  of 
equity,  and  it  is,  in  the  first  instance,  what  equity  have  the 
Myers' to  any  part  of  this  fund?  We  think,  that  they  have 
plainly  none  at  all.  Ordinarily,  when  the  vendor  can  not 
make  a  good  title  and  the  contract  is  rescinded,  the  parties  are 
put  in  statu  quo.  If  the  vendor  has  paid  no  part  of  the  pur- 
chase money,  that  is  effected  simply  by  declaring  that  the  con- 
tract is  rescinded.  In  such  a  case  it  wa3  never  heard,  that 
the  vendor  had  an  equity  against  the  vendee  to  say,  "yon 
agreed  to  give  me  more  for  the  land  than  it  was  worth, 
at  the  time  of  ihe  sale— or  rather  it  is  now  worth — and, 
therefore,  you  ought  to  pay  me  all  the  price  agreed  on  beyond 
the  present  value  of  the  land."  For  the  question  is  not  one 
of  compensation  or  damages,  but  of  specific  performance. — 
The  purchaser  agreed  to  give  so  much  money  for  the  land,  if 
conveyed  to  him  with  a  good  title ;  and  unless  the  vendor 
does  that,  the  vendor  can  in  equity  get  nothing  from  the  other 
side,  whatever  might  be  the  rule  of  law  as  to  damages,  if  the 
vend<^  were  to  sue  the  vendor  at  law  on  his  covenant  to  con- 
vey, or  whatever  may  be  the  rule  of  equity  as  to  compensa- 
tion for  a  part  of  the  land,  for  which  a  good  title  cannot  be 
made,  when  the  vendee  is  content  to  take  a  conveyance  for 
the  part  to  which  the  title  is  good.  But  when  the  vendee  de- 
clines taking  a  conveyance,  and  the  court  holds  that  the  title 
to  the  whole  is  defective,  the  contract  is  set  aside,  and  the  ven- 
dor can  claim  no  part  of  the  purchase  money  for  any  differ- 
ence in  value.  The  same  equity,  precisely,  compels  the  yen* 
dor  to  payback  such  part  of  the  purchase  money,  as  he  may 
have  received.  For  the  receipt  of  the  purchase  money  makes 
no  difference,  unless  the  purchase  has  been  completed  by  the 
vendee's  accepting  a  conveyance,  or  doing  some  other  act 
which  precludes  him  from  asking  for  a  good  title  or  an  en- 
quiry into  it.  Then,  it  is  apparent,  that  if  Smith  were  out  of 
the  case,  and  Brittain  and  Myers  alone  were  the  parties,  the 
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Doc.  18U.  latter  could  have  no  equity  against  Brittain,  as  to  any  part  of 
Smiih  ^^^^  nioney,  whether  it  be  considered  as  having  been  paid  to 
y  ^  Myers  or  still  in  Brittain's  hands,  or  in  custodia  curim.  AH 
^  **  '  sides  agree,  indeed,  that  the  whole  fund  wonld  Iks  decreed  to 
Brittain  had  he  never  sold  to  Smith.  But  Myers  says,  that 
Smith  can  recover  no  more  from  liim  than  he,  Smith,  paid : 
that  such  would  be  the  measure  of  damages  at  law,  if  the  par- 
ties had  respectively  made  deeds  with  warrant  j%  and  that  equi- 
ty must  follow  the  law.  It  is  to  be  observed,  that,  in  setting 
up  this  claim,  Myers  necessarily  excludes  Brittain  from  any 
share  of  the  money.  He  does  so  properly,  upon  the  suppo- 
sition that  the  case  is  to  be  considered  analogous  to  the  case  of 
warranties  at  law;  for  Brittain,  as  the  immediate  vendee, 
could  not  recover  from  Myers  on  this  warranty  to  himself,  af- 
ter his  sale  to  Smith.  Markland  v.  Crump  1  Dev.  &  Bat. 
94.  Then  why  is  Brittain  to  be  excluded  from  any  share  of 
this  money,  as  contended  for  by  Myers  ?  Certainly,  because 
he  assigned  his  whole  interest  in  the  subject  matter  to  Smith. 
That  is  Myers'  argument.  Now,  does  it  not  follow,  if  Brit- 
tain is  to  be  excluded  by  Myers  from  this  fund,  because  he  has 
assigned  it  to  Smith,  that  by  that  assignment  Smith  necessari- 
ly succeeds  to  it '?  He  would  not  be  Brittain's  assignee,  unless 
he  took  all  that  Brittain  could  claim.  The  effect  of  the  as- 
signment in  equity  is,  indeed,  not  precisely  the  same  with  con- 
veyances at  law.  In  equity  the  assignee  stands  absolutely  in 
the  place  of  his  assignor,  and  it  is  the  same,  as  if  the  contract 
had  been  originally  made  wiih  the  assignee,  upon  precisely 
the  same  terms  as  with  the  original  pnr^ies.  For  example,  if 
Myers  could  make  a  good  title,  the  conveyance,  as  things  stand, 
should  be  made  by  Myers  directly  to  Smith  in  consideration, 
not  of  the  sum  paid  by  Smith  to  Brittain,  but  of  $5,656,  paid 
by  Brittain  to  Myers,  and  then,  even  upon  the  rule  of  damag- 
es on  waranties  established  in  Williams  v,  Beeman  2  Dev. 
483,  Smith  would  recover  from  Myers  the  whole  price  receiv- 
ed by  him.  The  rule  of  that  case  was  much  discussed  in 
the  argument  and  its  incongruity  with  previous  cases  and 
with  itself,  as  applied  to  different  states  of  focts,  was  much  in- 
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sisted  ou ;  and  perhaps  it  may  hereafter  be  found  impossible  I>ec.  1644. 
locarry  out  ihe  doclriue  fully.  But,  at  present,  we  do  not  g^^^^j^ 
disturb  that  case ;  for,  as  before  said,  this  is  not  a  question  of  v 
damages  at  law,  but  it  is  purely  an  enquiry,  what  rule  the  "'^"^' 
court  of  equity  has  adopted,  as  to  the  purchase  money,  when 
the  contract  cannot  be  completed,  and  wtiat  effect  the  court 
gives  to  an  assignment  of  an  equity.  Now,  we  have  seen  that 
Brittain  would  be  entitled  to  the  whole  of  this  fund  against 
Myers,  and  that  he  assigned  his  purchase  to  Smith.  Does  not 
that,  (is  against  Myers^  put  Smith  in  Brittain's  shoes  ?  Why 
not?  Myers  says,  because  he  only  paid  $3,800.  Admit  it  \ 
but  that  is  nothing  to  Myers.  Suppose  he  had  paid  nothing 
for  it,  but  that  Brittain  had  devised  it  to  him  or  assigned  it  to 
him,  as  an  advancement  to  a  son.  Could  Myers  contend  that 
therefore  he  was  to  keep  the  whole  purchase  money,  and,  at 
the  same  time,  not  convey  the  land  ?  It  would  be  monstrous, 
if  it  were  so.  There  is  no  doubt,  that  Smith  has  all  the  rights 
of  Brittain  in  the  premises.  He  is  his  assignee,  and  as  much  en- 
titled to  specific  performance  by  a  conveyance  of  the  land 
bought  by  him ;  and  if  he  can  not  get  that,  which  he  claims, 
because  Brittain  could  claim  it— then  he  has  a  right  to  iho 
money,  as  belonging  to  him,  because  it  would  have  belonged 
to  Briitain.  Smith  is  not  restricted  to  the  sum  paid  by  him. 
Ue  stands  in  Brittain's  shoes,  as  to  his  liabilities^  and  he  is 
therefore  entitled  to  his  privileges.  Suppose  Brittain  had  paid 
uoae  of  the  purchase  money,  Smith  would  have  been  bound 
to  pay  the  whole  to  Myers ;  for  the  purchase  of  an  equitable 
title  takes  it,  subject  to  all  prior  equities.  Winbom  v.  Gor- 
rell  3  Dev.  Eq.  117.  King  v.  Lindsay ,  Id.  77.  Here^  in- 
deed, Brittain  has  been  in  possession  for  three  years  or  more ; 
and  there  is  no  doubt  that  Smith  must  account  for  that  to  My- 
ers.  If  he  bears  Brittau's  burdens,  then  ^he  must  be  entitled 
to  his  advantages.  As  we  have  already  said,  it  is  nothing  to 
Myers,  how  Briuain  and  Smith  dealt.  Suppose  Smith  had 
given  Brittain  $10,000  for  his  interest,  yet  he  could  have 
claimed  from  Myers  only  the  sum  which  Brittain  had  paid ; 
and  in  like  manner  be  is  entitled  to  that,  though  he  paid  Brit^ 
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Dec.  1644.  tain  less.    Smith  may  not  be  entitled  to  recover  from  Brittoin 

g   ..  ~  more  than  he  paid  him,  or  even  any  thing,  and  yet  he  is  entitl- 

V  ^     ed  to  the  whole  from  Myers  ;  for  the  latter  is  liable  to  no  one 

Briualn.  ^|^^^  ^^^  cannot  in  good  conscience  keep  a  sum  of  money, 
which  by  fraud,  they  obtained  for  land  which  they  cannot 
convey. 

This  brings  us  to  the  question  between  Smith  and  Brittain. 
Now,  we  do  not  perceive  any  right  remaining  in  Brittain,  nor 
any  ground  whatever  on  which  he  can  set  up  a  claim  for  any 
part  of  the  money.  He  assigned  his  whole  interest  to  Smith, 
'  and  put  himself  out  of  the  case.  It  Ls  plain,  that  Smith  atid 
Myers  might  deal  with  each  other  as  they  pleased,  without 
consulting  Brittain.  If  Smith  chooses,  he  may  now  take  a 
conveyance  from  the  master,  and  then  the  money  would  be- 
long to  Myers.  Or  they  two  might  take  out  the  money  and 
modify  their  contract  as  they  choose.  Now,  that  they  could 
not  do,  if  Brittain  had  an  interest.  Brittain's  claim  is  founded 
on  the  supposed  hardship  of  his  losing  the  money,  which  he 
paid,  when  his  assignee  does  not  get  the  land.  But  that  is  a 
hardship,  which  arises  solely  from  his  having  agreed  to  give 
too  much  for  the  land,  or  its  falling  in  his  hands.  It  is  not  a 
hardship,  growing  out  of  a  rule  of  equity,  or  for  which  any  rule 
of  equity  furnishes  a  remedy.  If  he  had  given  the  land  to  his 
son,  the  latter,  and  not  he,  himself,  would  call  for  the  money 
from  Myers.  It  is  simply  the  eflect  of  an  assignment,  as  sus- 
tained by  the  court  of  equity.  As  before  observed,  even  if  the 
court,  instead  of  decreemg  upon  its  own  principles  of  specific 
performance,  were  to  decide  in  analogy  to  the  rule  of  law  re- 
sp>ecting  warranties,  Brittain  could  not  recover  one  cent  from 
Myers.    Markland  v.  Crump. 

Therefore,  the  money  must  either  be  recovered  by  Smith, 
or  kept  by  Myers ;  and,  between  them,  the  equity  is  already 
disposed  of.  It  is  said,  indeed,  that  the  decree  is,  that  the  con- 
tract shall  be  set  aside^  and  that  the  consequence  of  that  is, 
that  the  parties  are  to  be  put  in  statu  quo^  by  which  Myers 
will  keep  the  laud,  and  each  of  the  other  parties  take  the  mo- 
ney paid  by  him*    But  that  goes  plainly  on  a  fallacy.    The 
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contract  for  the  sale  of  tlie  land  is  not  enforced,  and,  therefore,  !>«<•  M4. 
the  vendor  must  give  up  the  purchase  money.    But  it  is  not    g^^j^j^ 
considered,  that,  in  truth,  it  never  was  made;  for,  if  so,  there      v 
would  be  no  ground  for  decreeing  the  repayment  of  the  money  '''^^ 
received  under  it.    Moreover,  the  assignment  from  Brittain 
to  Smith,  is  not  rescinded ;  and  while  thai  stands^  it  excludes 
Brittain  from  all  right  in  the  premises,  whatever  may  be  the 
equities  of  the  other  parties  between  themselves.    Indeed,  the 
only  necessity  for  making  Brittain  a  party  in  this  cause,  was 
to  have  the  assignment  eslablished  against  him,  as  Myers  had 
a  right  to  require  should  be  done.    And  but  for  his  claim  to 
a  part  of  the  money,  he  would  be  entitled  to  his  costs. 

It  is  next  said,  that  this  bill  ought  not  to  be  entertained,  be- 
cause all  the  objects  of  the  plaintiff  could  have  been  attained 
by  a  petition  in  the  first  cause,  and  that  there  can  be  no  decree 
in  this  cause  to  reverse  the  decree  in  that.  The  first  part  of 
the  objection  only  goes  to  the  costs  of  this  suit,  and  is  a  good 
reason  why  the  present  plaintiff  should  not  recover  his  costs. 
But  we  do  not  see,  why  the  court  may  not  decree,  at  the  suit 
of  this  plaintiff  against  all  the  parties  to  the  original  suit,  that 
they  should,  among  themselves,  take  such  steps  in  that  suit, 
tiiat  the  decree  obtained  therein  by  their  fraud,  declaring  them 
to  be  owners  in  fee,  and  decreeing  a  sale  of  the  land,  should 
be  reversed.  But  even  if  that  cannot  be  done,  and  we  do  not 
think  it  necessary  to  decide,  in  this  case,  that  it  can ;  there 
seems  to  be  no  objection  to  a  decree  against  those  parties,  that 
they  shall  permit  the  present  plaintiff  to  receive  the  money 
heretofore  paid  into  court,  in  that  cause,  upon  his  agreeing,  in 
court ,  to  accept  the  same  instead  of  a  conveyance  of  the  land, 
and  that  the  orders  may  be  set  aside,  whereby,  the  sale  made 
by  the  master  was  confirmed,  and  he  required  to  make  a  deed 
to  the  plaintiff.  That  for,  the  bill  is  not  founded  on  any  error 
in  law  in  the  fiist  cause,  but  upon  the  mere  fraud  of  the  par- 
ties in  that  cause  on  the  court,  and  on  the  plaintiff  as  a  par-^ 
chaser. 

S3 
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Dae.  1844.     Daniel  J.,  Disaeniienie.    David  Blyezs  and  others,  peli* 
'tioued  the  court  of  equity  for  Buncombe  county,  (under  tbe 


firitiaia. 


T  act  of  1812,)  to  decree  a  sale  of  a  tract  of  land  for  partition, 
of  which  the  petitioners  alleged  that  they,  were  seized  in  fee, 
as  tenants  in  common.  The  court  made  the  interlocutory  de- 
cree, that  the  master  sell  the  said  lands  on  a  credit,  &c.  and 
report.  The  sale  was  made,  and  the  master  reported,  that 
Phillip  Brittain  was  the  purchaser  at  the  price  of  $  6,656,  and 
that  he  had  given  bonds  and  surety  to  pay  the  said  purchase 
money  by  instalments ;  and  the  report  was  confirmed  by  the 
court.  Brittain  paid  into  the  masters  office  toward  the  first 
instalment  $  1,260.  And  before  the  other  instalments  became 
due,  ho  sold  his  equitable  interest  in  the  said  lands,  to  the  plain 
tiff  Smith,  for  $  3,800|  in  the  terms  mentioned  in  the  transfer 
written  on  the  back  of  the  certificate  of  purchase,  given  to 
bimby  tbe  clerk  and  master.  The  money,  received  from 
Smith  by  Brittain,  was  paid  into  the  office  for  the  benefit  of 
Myers  and  others,  and  Brittain  then  paid  the  balance  and  took 
up  all  the  bonds,  which  he  had  given  to  the  master,  to  secure 
the  purchase  money.  Smith  then  petitioned  the  court,  with 
the  approbation  of  Brittain,  that  the  conveyance  of  the  legal 
title  in  the  land  should  be  made  to  him ;  which  the  court  or- 
dered to  be  done  accordingly.  And  before  the  legal  title  was 
conveyed  to  Smith  by  the  master,  it  was  discovered  that  the 
petitioners  Myers  and  others,  were  never  seized  in  fee  of  the 
lands,  as  they  had  alleged  in  their  partition ;  but  that  they  had 
only  a  life  estate  in  tbe  said  lands*  Instead  of  moving  the 
court  for  a  reference  to  the  master,  to  report  upon  the  title, 
and  see  what  title  Myers  and  others  could  make  to  the  said 
lauds,  (the  most  correct  course,  Atkinson  on  Titles^  26,) 
Smith  filed  this  original  bill  against  the  petitioners  Myers  and 
others,  and  Brittain,  to  have  a  decree,  that  the  contract,  which 
Brittain  had  made  with  the  master,  as  the  agent  of  Myers  and 
others,  the  petitioners,  should  be  rescinded,  and  that  the  en- 
tire deposit  of  the  purchase  money  in  the  masters  office  should 
be  paid  out  to  him.  We  are  of  opinion,  that  the  said  contract 
should  be  rescinded^  as  it  is  evident,  from  the  last  will  of  Da- 
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yid  Myers,  Sr.  under  whom  the  petitioners  claimed  title  to  the  Dee.  1844.- 
said  lands,  that  they  were  not  seized  in  fee  of  the  same,  nor  ^^^^ 
could  they  make  a  good  title  in  fee  to  the  purchaser  of  the  t 
said  lands.  The  money  in  the  office  had  there  been  deposited  ^'^^"^ 
by  Brittain,  for  the  benefit  of  Myers  and  others  the  petitioners} 
when  they  made  a  good  title  to  the  lands.  The  parties  are 
now  all  before  the  court ;  and  it  is  asked  of  the  court  by 
Smith,  that  he  may  be  permitted  to  take  out  all  the  purchase 
money  deposited  in  the  office  by  Brittain.  In  Wood  v.  Grif- 
JUhj  1  SwansC.  56,  Lord  Eldon  said,  that  it  was  clear,  that 
an  equitable  interest,  under  a  contract  of  purchase  of  land, 
may  be  the  subject  of  sale ;  that  the  original  purchaser  is 
then  a  trustee  for  the  sub-purchasers,  and  equity  will  compel 
him  to  permit  them  to  use  his  name  in  all  proceedings  for  ob- 
taining  the  benefit  of  their  contract.  This  is  the  law,  where 
the  contract  is  to  be  completed,  and  not  where  it  is  to  be  re- 
scinded. But  in  the  case  now  before  us,  bad  Brittain  com- 
pleted his  purchase  by  taking  a  legal  conveyance  from  the 
master,  and  he  had  afterwards  conveyed  to  Smith  by  deed  of  bar- 
gain and  sale  in  fee,  with  covenants  in  it  that  he  was  seized  in 
fee,  and  also  with  a  further  covenant  for  general  warranty, 
and  it  had  afterwards  turned  out  that  Brittain  was  not 
seized  in  fee,  or  that  Smith  had  been  evicted  by  title 
paramount,  the  damages  the  law  would  have  permitted  him, 
Smith,  to  recover,  upon  either  of  those  two  covenants,  would 
only  be  the  amount  of  the  purchase  money  he  had  paid 
for  the  land ;  this  is  the  well  settled  law  of  this  State.  How, 
then,  can  Smith  claim  more  than  his  purchase  money,  after  the 
contract  shall  be  rescinded?  Can  he  be  permitted,  by  any 
principle  of  equity,  to  ask  the  court  for  more  of  the  deposit, 
thau  he  is  out  of  pocket?  Can  he  pray  to  have  the  contract 
between  Brittain  and  the  master  rescinded,  so  as  to  defeat  My- 
ers and  others,  of  the  whole  of  the  purchase  money  paid  into 
the  office  by  Brittain  for  their  benefit,  and  at  the  same  time 
pray  that  he  should  be  allowed  to  take  out  of  the  office  all  the 
money  Brittain  paid  in,  on  his  own  account.  And  we  ask, 
where  is  this  equity,  to  induce  the  court  to  make  such  a  de- 
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Dae.  i9i4.ciM?  He  has  never  advanced  one  cent  (o  BriUain,  to  rarae 
""^TTT^such  an  equity  in  his  favor,  beyond  the  sum  he  paid  to  Brit- 
▼  tain,  to  wit,  $3,800.  And  there  is  not  a  single  case  to  sastaia 
^'^''*^'  him,  to  be  found  in  all  the  books,  so  far  as  my  researches  have 
extended.  If  Brittain  had  devised  to  Smith  his  equitable  con- 
tract in  these  lands,  and  then  he  had  died,  as  the  vendors  ot 
Brittain,  for  defect  of  title,  could  not  have  forced  him,  Brittain, 
in  his  life  time  to  a  specific  performance;  Smith,  the  devisee, 
could  not  have  taken  a  cent  of  the  money  deposited  in  the  of- 
fice by  the  purchaser ;  for  it  would,  in  law,  have  belonged  to 
the  executor  of  Brittain.  Nor  could  such  a  devisee  or  heir  of 
Brittain  have  compelled  the  executor  of  the  purchaser  devisori 
either  to  purchase  another  estate  for  him,  equal  in  value  to 
the  one  supposed  to  have  been  devised  or  descended,  nor  could 
the  devisee  or  heir  even  compel  the  executor  of  Brittain  to 
pay,  out  of  the  personal  estate,  the  price  of  the  defective  estate, 
which  had  been  devised  to  him,  or  descended  to  him.  Buck- 
nuLSter  v.  Hanop^  7  Yes.  341.  Atkinson  on  TUUs^  34. 
Brome  v.  Monkj  10  Yes.  697.  1  Powell  on  Dev.  160,  {note 
hy  Jar.)  When  a  contract  to  purchase  lands  is  rescinded, 
in  consequence  of  a  defect  of  title  in  the  vendor,  the  general 
rule  is,  that  the  vendor  resumes  his  land,  and  the  purchaser 
the  purchase  money,  which  has  been  deposited.  It  is  said 
that  the  contract,  which  Smith  made  with  Brittain,  is  not  in- 
tended to  be  rescinded.  But  it  mast  be  recollected,  that  it  is 
an  executory  contract,  which  cannot  be  enforced  without  the 
aid  of  the  court  of  equity ;  and  that  the  court  never  aids  a  vol- 
untary assignee  of  such  a  contract,  which  Smith  is,  without 
the  consent  of  the  assignor.  Before  Smith  could  call  on  the 
court  to  make  an  order,  that  the  $5,656,  which  had  been  de- 
posited by  Brittain  in  the  office,  should  be  paid  to  him,  he 
should  shew  the  court  a  better  consideration  for  it,  than  the 
bare  payment  to  BritUin  of  $3,800,  for  his  equitable  interest 
in  the  contract  of  purchase  of  the  said  land.  All  the  money  in 
office  belonged  to  Brittain,  on  the  rescinding  of  the  contract 
with  Myers,  except  that  to  which  Smith  was  a  bona  fid9  as- 
signee for  value.    And  what  was  that?    Answer:  3,800. 
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The  residue  was  in  the  office  to  the  use  of  Brittain,  and  the  ^^^'  i84i. 
court  ought  not  to  decree  it  out  to  Smilh,  who  is,  as  to  it,  on-  ^,^. .  " 
I7  an  assignee  of  Brittain,  without  any  consideration.  Smitii  v 
cannot  get  the  money,  without  the  decree  of  this  court ;  and  ®"'^*^- 
he  has  repudiated  the  contract,  made  by  Myers  with  Brittain, 
relative  to  the  land,  and  admits  that  the  money  in  the  office, 
on  the  setting  aside  of  the  aforesaid  coiitract,  would  belong  to 
Brittain,  were  it  not  for  the  sub-contract  made  with  him ;  but 
he  iofists,  that  by  force  of  that  subcontract,  he  is  tiie  purchaser 
from  Brittain  of  the  said  $6,656  m  specie,  now  lying  in  the 
masters  office,  for  the  sum  of  $3,800,  in  specie,  paid  by  him 
to  Brittain.  He  cannot  get  this  large  sum  out  of  the  office, 
unless  the  court  will  become  active,  and  decree  it  to  him, 
against  the  consent  of  Brittain  ;  and  he,  therefore,  prays  the 
court  to  decree  the  specific  execution  of  this  most  usurious 
contract.  To  induce  a  court  of  equity  to  decree  the  specific 
performance  of  any  assignment,  it  must  be  supported  by  a  val- 
uable, or  a  meritorious  consideration.  Newland  on  Con.  66. 
Smith,  over  and  above  the  $3,8(K),  has  given  to  Brittain  neither 
of  such  considt'rations,  for  the  $6,656.  And  we  know,  that 
an  agreement,  purely  volunt<try,  will  not  be  executed  in  a 
court  of  equity.  Newlaiul  on  Con,  79.  All  that  Smith  can, 
io  conscience,  ask  of  this  court,  is  to  be  placed  in  statu  quo  ante. 

Per  Curiam,  Decree  for  the  plaintiff. 
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GEORGE  W.  GORDON  vs.  JOEL  K.  HOLLAND. 

Dee.  1844.  A  devise  to  A.  and  "  if  she  dies  leaving  no  issue/'  then  "  to  my  children,  B. 
— — —     C."  &c,  will  operate  as  a  good  executory  bequest  to  the  children,  B.  Sl  C, 

if  A.  should  die  without  leaving  any  issue  at  the  time  of  her  death. 
It  is  a  general  rule  in  equity,  that  all  persons  interested  must  be  made  partiesi 

plaintiffs  or  defendants. 
There  are  four  modes  of  taking  an  objection  for  want  of  parties ;  by  demurrer 

on  record,  demurrer  are  tenns,  by  plea  and  by  answer.    But  the  defendant, 

taking  such  objection,  must  always  apprise  the  plaintiffof  the  persons,  who 

should  be  made  parties. 
The  efleet  of  an  objection,  successfully  taken,  for  the  want  of  parties,  is  not 

that  the  bill  is  to  be  dismissed,  but  that  it  stands  over  with  leave  to  amend 

by  adding  the  necessary  parties. 

This  was  an  appeal  from  an  interlocutory  decree  of  the  court 
of  equity  of  Beaufort  County,  at  the  Fall  Term,  1844,  his 
Honor  Judge  Dick  presiding,  overruling  a  demurrer  filed  by 
the  defendant  to  the  plaintiff's  bill. 

The  facts  disclosed  by  the  pleadings,  are  incorporated  in  the 
opinion  delivered  in  this  court. 

/.  H.  Bryan  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Daniel,  J.  George  Gordon,  in  the  year  1839,  made  his 
will,  and  in  it  among  other  things  is  this  clause,  "  I  loati  to 
my  daughter  Sarah  and  to  her  husband  Joel  K.  Holland,  dur- 
ing their  natural  lives,  one-fourth  part  of  my  negroes ;  and 
then  I  give  them,  to  the  lawful  heirs  of  Sarah.  And  in  case 
she  dies,  leaving  no  issue,  I  give  them  to  my  children,  Geoi^, 
William,  and  Elizabeth,  to  be  equally  divided  between  them." 
The  words  in  the  will,  «<In  case  she,  Sarah  dies,  leaving  no 
issue,  1  give  them,  (the  slaves,)  to  my  children,  George, 
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William,  and  Elizabeth,"  makes  a  good  executory  bequest  to  Dee.  1844. 

the  said  children.    The  words  Heaving^^  or  "teavc,"  have  q^^^j^ 

been  held  sufficient  to  restrain  the  general  import  of  the  term       v 

■         ...  **•?.       /.  •  HoUaiid. 

issue,  to  those  living  at  the  death  of  the  first  t  aker,  so  as  to 

give  effect  to  the  bequests  over,  upon  there  being  no  such  is- 
sue in  existence  at  that  period.  1  Roper  on  Legacies^  371| 
and  the  cases  there  cited.  The  slaves  were  divided,  and  the 
one-fourth  delivered  by  the  executors  to  Holland  and  wife. 
The  plaintiff,  George  W.  Gordon,  one  only  of  the  executo- 
ry devisees,  has  filed  this  bill  quia  timet^  stating  in  it,  that 
Holland  has  threatened  and  is  now  about  to  sell  the  said 
slaves,  &c.  The  bill  prays,  that  Holland  be  enjoined  from 
selling  the  said  slaves,  &c.  The  defendant  demurred  to  the 
bill,  for  want  of  parties.  The  court  overruled  the  demurrer^ 
and  the  defendant  by  the  consent  of  the  court  appealed.  The 
two  other  executory  devisees,  William  and  Elizabeth  Gordon, 
appear,  upon  the  face  of  the  bill,  to  have  just  the  same  inter- 
est in  the  said  slaves  as  the  plaintiffs.  It  is  agenerel  rule, 
that  all  persons  interested  must  be  made  parties,  plaintiff  or 
defendant.  The  rule  is  founded  upon  the  advantage,  which 
all  persons  interested  will  derive  from  the  completeness  of  the 
decree,  and  from  the  entire  settlement  of  the  matter  in  litigation; 
in  other  words,  it  is  founded  upon  convenience.  Calvert  on 
Partiesy  17, 19.  There  are  four  different  modes  of  taking 
on  objection  for  want  of  parties ;  by  demurrer  on  record,  de- 
murrer ore  ienusy  by  plea,  and  by  answer.  It  is  not  sufficient 
that  the  defendant  state  a  want  of  parties )  he  must  give  infor- 
mation that  the  plaintiff  may  be  able  to  see,  who  the  persons 
are,  who  should  be  added  as  parties.  Calvert^  113, 114.  The 
demurrer,  put  in  to  this  bill,  has  named  the  brother  and  sister 
of  the  plaintiffs  as  necessary  parties,  and  they  appear  to  be  so 
from  the  bill  itself;  and  the  demurrer  should,  we  think,  have 
been  sustained  by  the  Judge  of  the  Superior  Court.  The  ef- 
fect of  an  objection,  successfully  taken  for  want  of  parties,  is, 
not  that  the  bill  is  to  be  dismissed,  but  that  it  stands  over,  with 
leave  to  amend  by  adding  the  necessary  parties.  Calvert,  116. 
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Dec.  1844.  Bat  this  is  oot  for  us,  but  for  the  court  below,  and  on  such 
terms  as  shall  seem  good  to  that  court. 

Per  CuriaMi  Ordered  that  a  certificate  is- 

sue accordingly  to  the  Court 
below,  and  that  the  plaintiff 
pay  the  costs  of  this  Court. 


JAMES  DUNN  vs.  HENRY  MOORE  AND  AL. 

The  Court  ytiH  not,  on  a  bill  ior  the  execution  of  a  parol  contract  for  the  sale 
of  land,  hear  proof  of  such  contract,  when  it  is  denied  by  the  defendant  and 
he  relies  upon  the  act,  (Revised  Statutes,  ch.  60,  see.  8,)  making  void  all 
parol  contracts  for  the  sale  of  land. 

Part  performance,  as  by  paying  part  of  the  purchase  money,  taking  possession 
dte.,  will  not  take  the  case  out  of  the  Statute ;  but  in  case  of  such  part  per- 
formance, if  the  defendant  admits  the  contract,  as  stated  by  theplaintiff,  and 
the  part  performance,  but  relies  on  the  Statute,  the  Court  will  order  an  ac- 
count to  be  taken  and  decree  a  compensation  to  the  plaintiff  for  his  pay- 
ments and  expenditures. 

But  if  the  contract  is  denied,  the  Court  can  grant  no  rvlief,  because  it  can  go 
into  no  proof  of  a  contract,  variant  from  that  stated  in  the  answer. 

The  cases  of  EUis  v.  EUis,  1  Dev.  Eq.  340,  Baker  v.  Carsoti,  2  Der.  and  Bat 
Eq.  381,  and  Albea  v.  Origin^  3  Dct.  and  Bat.  Eq.  9,  cited  and  approved. 

This  cause,  having  been  set  for  hearing,  on  the  bill,  answers, 
exhibits,  ^and  proofs,  at  the  Fall  Term,  1844,  of  Sampson 
Court  of  Equity,  was  then  removed  by  consent  to  the  Supreme 
Court. 

The  plaintiff  complains,  that  he  purchased  from  the  defen* 
dant,  Moore,  by  parol,  in  the  year  1836,  the  tract  of  land  set 
forth  in  his  bill,  containing  one  hundred  and  thirty-five  acres, 
at  five  dollars  per  acre ;  that  he  paid  him,  at  the  time  of  ma- 
king the  contract,  one  hundred  dollars,  and  agreed  to  pay  a 
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cKsehai^,  a  note  for  abont  five  hundred  dollars,  due  from  Dec  1814. 
said  Moore  to  one  Daniel  Kornegay;  that  the  defendant  put    ^^^  " 
him  in  possession  of  the  land,  upon  which  he  made  valuable      r 
improvements,  and  paid  off  the  note  to  Kornegay,  which  left   **®^*** 
a  small  balance  due  to  the  said  Moore,  which  he  was  ready 
and  desirous  to  pay.    He  fnrther  states,  that  Moore,  becominjt 
dissatisfied  with  his  bargain,  refused  to  complete  the  contract 
by  conveying  the  land  to  him,  and  had  instituted  a  suit  against 
him  in  the  County  Court  of  Sampson,  to  turn  him  out  of  pos< 
session,  and  that  he  had  sold  and  conveyed  the  land,  to  the 
other  defendant.  Hicks,  who,  at  the  time  of  his  purchase,  well 
knew  of  his  equitable  claim,  and  therefore  held  the  land  in 
trust  for  him.     He  then  prays,  that  the  defendant  may  be  de« 
creed  to  convey  the  land  to  him ;  or,  if  the  court  will  not  give 
him  such  relief,  that  they  compel  the  defendants  to  come  to 
an  account  with  him,  for  the  money  paid  by  him,  and  the 
value  of  the  improvements  he  has  put  upon  the  land,  and  that 
the  land  may  be  held  as  security  for  what  may  be  justly  due 
to  him. 

The  defendant,  Moore,  by  his  answer,  denies  the  contract, 
asset  forth  in  complainant's  bill,  but  states,  that  he  owned  a 
tract  of  land  containing  about  two  hundred  and]  sixty-two 
acres,  which  he  agreed  to  sell  to  the  plaintiff  and  one  James 
P.  Beck,  at  the  rate  of  five  dollars  per  acre ;  that  it  was  un- 
derstood between  the  parties  at  the  time,  that  the  plaintiff  and 
Beck  were  to  divide  the  land  between  them,  in  such  portions 
as  they  might  think  proper,  it  being  a  matter  that  did  not  con- 
cern him,  so  that  between  them,  they  should  make  the  land 
average  to  him  five  dollars  per  acre ;  that,  accordingly,  they 
did  agree  upon  a  division  line,  and  the  plaintiff  paid  the  sua\ 
of  one  hundred  dollars,  and  was  to  take  up  a  note  defendant 
owed  to  Daniel  Kornegay ;  but  he  denies  that  he  put  the  plain- 
tiff in  possession  of  the  land,  but  admits  he  took  possession. 
In  a  few  da3rs  thereafter,  Beck  refused  to  give  him  five  dollars 
per  acre  for  the  land,  which  bad  fellen  to  him  in  the  division 
with  the  plaintiff,  alleging,  as  is  the  fact,  that  his  was  the  less 
valuable  part  of  the  land,  and  that  he  immediately  iqppriaed/ 
T3 
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0ie.  1844.  the  plaintiff  of  the  &ct|  and  tendeied  to  him  not  only  the  i 
'  DoBn"  ^^y  which  he  had  received  from  him,  but  also  the  money  the 
T  pkdntiff  had  paid  to  Korn^gay,  if  he  had  paid  it ;  that  this  ten* 
der  was  made  by  an  agent  of  the  defendant'Si  before  the  plain- 
tiff had  taken  possession  of  the  land,  and  before  he  had  made 
any  {layment  to  Komegay ;  and  his  agent  was  directed  to  tell 
the  plaintiff  and  did  tell  him,  at  the  time  of  the  tender,  if  he 
had  not  paid  Kornegay,  not  to  do  so ;  and  alleges,  that  if  the 
plaintiff  has  made  improvements  and  paid  Komegay,  he  made 
the  former  and  paid  the  latter  in  his  own  wrong,  after  be- 
ing apprised  tiiat  the  defendant  would  not  convey  to  him 
the  portion  of  the  land  claimed  by  him,  unless  they  would 
take  the  whole  ;  this  defendant's  object  being  to  sell  the  whole 
of  the  land,  or  none  of  it.  This  defendant  then  prays  the 
benefit  of  the  act  of  the  General  Assembly,  making  void  all 
parol  contracts  for  the  sale  of  land.  He  admits  he  brought 
an  action  of  ejectment  against  the  plaintiff  to  turn  him  out  of 
possession  of  the  land,  and  admits  the  sale  by  him  to  the  de- 
fendant, Hicks. 

It  is  not  necessary  to  set  forth  the  answer  of  the  defendant, 
Hicks,  as  it  is  not  noticed  by  the  court  in  delivering  their 
opinion. 

Strange  and  W.  Winslow  for  the  plaintiff. 
Henry  for  the  defendants. 

Nash,  J.  The  object  of  the  bill  is  two  fold— either  to  com- 
pel the  defendants  to  convey  the  land  to  the  plaintiff,  or  that  a 
decree  for  an  account  may  be  made  of  the  value  of  the  plain* 
tiff *s  improvements,  and  for  the  money  paid  by  him,  and  the 
land  be  held  as  security  for  such  sum  as  may  be  decreed.  We 
do  not  think  the  plaintiff  entitled  to  either  relief.  The  ground 
upon  which  he  seeks  the  former  is,  that  of  part  performance 
of  a  parol  contract.  He  alleges  he  has  paid  part  of  the  pur- 
chase money,  and  been  pot  into  possession  by  the  defendant 
Moore.  In  his  bill,  the  plaintiff  sets  forth  that  he  had  pur- 
diased  by  parol,  from  the  defendant,  Moore,  a  tract  of  land 
eonlatnin^  one  tmndrsd  and  thirty-five  acres,  at  five  doUats 


SUPREME  COURT  OP  NORTH  CAROLINA.  MT 

per  acre.  The  defendanti  in  bis  aneweri  denies  that  be  ever  Dec.  iM4. 
made  with  the  plaintiff  the  contract  set  forth  by  him,  and  al-  -^ 
leges  that  the  contract  made  by  him,  was  with  the  plaintiff  t 
and  James  P.  Beck,  and  not  for  the  sale  of  the  hundred  and  ^^^^^^ 
thirty-five  acres,  but  of  a  larger  tract  of  which  that  was  a  part. 
Can  the  court  hear  parol  evidence  to  establish  which  is  the 
true  contract  ?  We  are  saved  all  labor  in  investigating  this 
question;  it  has  already  been  decided  by  this  court.  The  case 
of^//<5  and  J?//i5  came  before  the  court  in  1828.  1  Dev. 
Eq.  180.  The  plaintiff  claimed  the  execution  of  the  contract, 
which  was  in  parol  and  which  had  been  made  in  1821,  on 
the  ground  of  part  execution.  The  contract,  as  set  forth  in 
the  bill,  was  denied  by  the  defendant,  and  he  claimed  the  ben« 
efit  of  the  statute  passed  in  1819,  making  void  such  contract; 
and  setting  forth  in  his  answer  what  wa9  the  true  agreement 
The  court  decreed  the  execution  of  the  contract,  and  the  case 
came  before  the  court  again  the  next  year,  (1  Dev.  340)  on  a 
petition  to  rehear  the  former  decree.  The  decree  was  reheard 
and  reversed.  In  pronouncing  their  opinion,  the  court  say — 
<<  The  plaintiff  sets  forth  one  contract,  which  the  defendant  de* 
nics,  and  sets  forth  another,  both  in  parol.  To  go  into  tes- 
timony, whether  any,  and  what  contract  the  parties  did  enter 
into,  would  be  laying  aside  the  act  of  assembly  altogether.'! 
A  case  more  in  point  with  this,  cannot  well  be  imagined.  And 
the  court  were  well  sustained  in  so  deciding.  Lord  Thur- 
LOW,  in  the  case  of  Whitchurch  and  Bevis^  S  Bro.  Rep.  666, 
expresses  the  opinion  that  the  only  effect  of  the  statute  of 
frauds  on  this  subject,  is  to  preclude  the  plaintiff  from  going 
into  evidence  aliunde  for  the  purpose  ofsubstantiatingaparol 
agreement  denied  by  the  defendant.  The  plaintiff  is  not  en- 
titled  to  any  decree  for  the  conveyance  of  the  land  claimed, 
neither  is  he  entitled  to  an  account,  and  that  the  land  should 
be  held  as  security  for  what  might  be  doe  to  him.  If  the  de- 
fendant, Moore,  had  admitted  the  contract,  as  set  forth  in  the 
bill,  and  that  he  had  put  the  plaintiff  into  possession,  on  the 
authority  of  Baker  and  Wife  against  Careen^  2  Dev.  ic  Bat« 
Eq.  381,  aud  of  AWea  against  Grijfiny  2  Dev.  &.  Bat.  Eq.9, 
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l>e«.  1844.  we  should,  upon  the  plaintiff's  substantiating  by  evidence  lfi» 
"^^^1^^  payments  and  improvements,  have  rererred  the  case  to  the 
V  master  for  a  report ;  and  this  upon  the  ground,  not  tiiat  this 
^^'  court  could,  in  a  case  of  this  kind,  give  the  plhintiff  anything 
by  the  way  of  damages  for  the  violation  of  a  contract— but  be- 
cause the  defendant^  after  making  the  contract,  and  putting 
the  plaintiff  into  possession,  ought  not  to  be  allowed  to  put 
him  out,  without  returning  tlie  money  he  had  received,  and 
compensating  him  for  his  improvements.  It  would  be  against 
conscience,  that  he  should  be  enriched  by  gains,  thus  acquired, 
to  the  injury  of  the  plaintiff.  But  in  this  case,  Moore,  the  de- 
fendant, denies  the  contract  set  forth  by  the  plaintiff,  and  un- 
der which  tie  alleges  his  payments  were  made,  and  the  im- 
provements were  put  on  the  land.  If  the  proofs  cannot  be 
heard  to  establish  the  contract,  of  which  the  plaintiff  claims  a 
specific  performance,  it  cannot  be  heard  to  prove  a  contract, 
variant  from  that  stated  in  the  answer,  for  any  purpose ;  and  if 
so,  then  the  plaintiff  has  put  the  improvements  on  the  land, 
and  paid  the  money  to  Kornegay,  in  his  own  wrong,  and  can- 
not ask  this  court  to  keep  the  defendant,  Moore,  out  of  his 
land,  until  be  has  settled  with  him.  If  he  has  any  claim  upon 
Moore  for  the  money  advanced,  this  is  not  the  forum  in  which 
it  is  to  be  litigated.  In  addition  to  this,  the  defendant,  Moore, 
denies  he  put  the  plaintiff  into  possession  of  the  land,  but  says 
thXt  he  took  possession  and  paid  the  money  to  Kornegay,  af- 
ter he,  Moore,  had  notified  him,  that  he  would  not  go  on  with 
the  contract,  and  after  be  bad  made  a  tender  tQ  him  of  the  mo- 
ney he  had  paid  him.  And  in  these  respects,  the  answer  is 
fully  supported  by  proof.  Relief  is  further  claimed,  upon 
the  ground  that  the  plaintiff  paid  his  money  and  put  the  im- 
provements  upon  the  land,  under  the  full  belief  be  could  com- 
pel Moore  to  execute  the  contract.  We  do  not,  however,  per- 
ceive that  this  ignorance  of  the  law  did  exist  on  the  part  of 
the  plaintiff.  He  does  not  make  it  one  of  the  grounds,  upon 
which  he  seeks  relief,  either  in  compelling  the  defendants  to 
convey  to  him  the  laud,  or  that  the  land  shall  be  held  as  a  se- 
curity to  indemnify  him  for  his  improvements  and  money 
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paid.  And  we  are  more  confirmed  in  this  opinion,  that  be  is  not  Dec.  1644. 
entitled  to  the  second  relief,  from  the  statements  in  the  answer 
and  the  proofs,  t'hat  he  took  possession  of  the  land,  and  paid 
the  money  to  Kornegay,  aAer  he  had  been  notified  not  to  do  so. 

Per  Curiam,  Bill  dismissed  with  costs. 


WILLIAM  JONES,  ADM'R.  dtc.  vs.  JOHN  OLIVER  &  AL. 

A  teatator  devised,  by  a  will  dated  in  1837,  certain  property  "  to  hit  wife  for 
life,  and,  at  her  death,  to  her  heirs  lawfully  begotten  of  her  body,  if  any 
there  should  be,  equally.  But  in  case  there  should  be  no  such  heirs  lawful 
ly  bsgotten,  as  aforesaid,  then  to  be  equally  divided  among  the  next  ot  kin 
of  myself  and  my  said  wife,  to  them,  their  heirs  and  assigns  forever."  The 
widow  died  leaving  no  issue.  Hekif  that  in  that  event,  since  the  act  of  1837, 
(Rev.  St  eh.  122,  sec.  11)  the  limitation  over  was  good  and  took  effect. 

Afiar  the  death  of  the  testator,  his  widow  married  a  second  husband,  who  sur- 
vived her.  Held,  that  this  second  husband,  not  being  of  the  blood  of  the 
widow,  was  not  comprehended  within  the  terms,  "  her  next  of  kin." 

In  a  devise  to  the  next  of  kin,  the  words  "  next  of  kin,"  mean  "nearest  of  kin," 
and  those  only  are  entitled,  who  are  nearest  in  blood,  in  exclusion  of  others, 
who  are  next  of  kin  in  the  sense  of  the  statute  of  distributions. 

In  a  devise  by  a  tester  to  the  next  of  kin  to  himself  and  his  wife,  the  next  of 
kiaoflhe  wife  takean  equal  share  with  the  next  oi  kin  of  the  husband, 
though  the  former  may  not  be  in  as  near  a  degree  of  consanguinity  to  the 
wife  as  the  latter  were  to  the  husband. 

In  a  devise  to  the  next  of  kin,  to  take  effect  after  a  prior  limitation,  the  general 
rale  is,  that  the  next  of  kin,  at  the  time  of  the  death  of  the  testator,  are  In- 
tended, and  not  those  who  may  be  next  of  kin  at  the  period  when  the  devise 
is  to  vest,  unless  there  be  some  special  circumstances  to  shew  that  the  tes- 
tator meant  otherwise. 

In  this  respect,  there  seemate  be  no  difference  between  a  gi(t  over  to  the  testa- 
tor's own  next  ol  kin,  or  those  of  another  rerson. 

Cause  removed  from  Carteret  Coiut  of  Equity,  at  Fall 
Term,  1843. 
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Dee.  1844.     This  was  a  bill  filed  by  the  plaintiff  as  admiDistrator,  with 
Jones    ^^^  ^^'*  annexed  of  Richard  P.  Oliver,  asking  the  advice  of 
J       tlie  court  as  to  the  proper  construction  of  the  said  will.    The 
questions  presented  are  stated  in  the  opinion  delivered  in  this 
Court. 


OUrer. 


/  W.  Bryan  and  Iredell  for  the  plaintiff. 
Badffer^  J.  H.  Bryan^  Washington  and  Mordecai  for  the 
defendants. 

Daniel,  J.  The  pluititiff  has  filed  this  bill,  asking  the  ad- 
vice of  the  court,  as  to  the  proper  construction  to  be  given  on 
several  points  in  the  lust  will  of  his  testator,  Richard  Oliver. 
The  will  was  made  in  1837.  First:  Is  the  executory  devise 
in  the  following  clause  too  remote,  or  is  it  good  in  low? — 
"  Item,  I  lend  unto  my  wife,  Sally  Oliver,  the  house  and  plan- 
tation where  I  now  live,  together  with  all  my  slaves  and  their 
increase,  and  all  the  rest  of  my  estate,  both  real  and  personal, 
for,  and  during  her  natural  life  ;  and,  at  her  death,  I  give  and 
bequeath  the  said  estate,  as  aforementioned,  to  her  heirs  law- 
fully begotten  of  her  body,  (if  any  there  should  be)  equally. 
But  in  case  there  should  be  no  such  heirs  lawfully  begotten  as 
aforesaid,  tlien  and  in  that  case,  I  give  and  bequeath  the  whole 
ofmy  estate  as  aforesaid,  to  be  equally  divided  among  the 
next  o(  kind  {kin  it  is  admitted)  of  myself  and  ofmy  said  wife, 
Sally,  to  them,  t'eir  heirs  and  assignees  forever.'*  We  are  of 
the  opinion,  that  the  executory  devise  over,  on  the  death  of 
the  testator's  wi^e,  without  heirs  of  her  body- (or  issue)  is  not 
too  remote,  but  clearly  good  since  the  act  of  1827.  That  act 
declares,  that  a  limitation  in  a  deed  or  will,  made  to  depend 
upon  the  dying  without  heirs  of  the  body,  &c.,  shall  be  held 
to  take  effect,  when  such  person  shall  die,  not  leaving  such 
heirs  of  ihe  body  living  at  the  time  of  his  or  her  death.  iS5?o- 
ondly:  Sarah  Oliver,  the  testator's  widow,  married  Richard 
Parsons,  and  thereafter  died  without  leaving  issue.  Is  her  last 
husband  (Parsons)  of  Artn  to  his  said  wife,  in  the  meaning  of 
the  testator's  will?  We  answer,  that  in  common  acceptation, 
the  being  of  a  man's  kindred  is  being  of  his  blood.    The  testa- 


SUPRBME  COURT  OF  NORTH  CAROLINA.  371 

lor,  therefore,  is  here  to  be  understood  to  refer  to  such  persons,  I>ec  I6i4. 
as  were  related  by  blood  to  him'  and  his  wife,  Sally  Oliver,  j^^ 
II  is  not  mentioned  in  the  pleadings,  that  Parsons  was  even  of  r 
the  blood  of  his  wife ;  he,  therefore,  is  not  entitled  to  any  part  ^^' 
in  the  said  legacy.  1  Roper,  on  Leg.  106.  Wait  v.  Wait^  3 
Yes.  244.  Powell  on  Dev.  290,  note  2.  Thirdly :  The  tes- 
tator left  living  at  his  death,  and  they  are  now  living,  a  bro- 
tber,  John  Oliver,  and  a  sister,  Mary  Meadows,  and,  also,  the 
children  of  a  deceased  brother,  Daniel  Oliver :  Are  the  chil- 
dren of  the  deceased  brother  to  take  any  part  or  share  of  the 
said  legacies,  under  the  words  in  the  will?  We  answer,  No. 
Abequest  to  next  of  kin  generally  will  entitle  those  only  to 
take,  who  are  nearest  in  blood,  in  exclusion  of  others,  who 
are  next  of  kin  in  the  sense  of  the  statute  of  distributions. 
Next  of  kin  means  nearest  of  kin.  Wimbles  V.  Pitchers^  12 
Yes.  433.  I  Mad.  Rep.  30.  1  Roper,  on  Leg.  108.  Elms- 
ley  Y.  Toungj  8  Cond.  ch.  Reports,  227.  Fourthly :  At  the 
death  of  Mrs.  Parsons,  late  Sally  Oliver,  her  ne)ct  of  kin  /Aen, 
was  one  aunt,  Hannah  Russell;  but  two  of  her  uncles,  William 
Jones  and  John  Jones,  were  cUive  at  the  death  of  the  testator, 
and  they  died  during  the  life  of  Mrs.  Parsons,  the  tenant  for 
life.  Is  Hannah  Russell  (the  living  aunt  of  Mrs.  Parsons)  to 
take  equally  with  the  testator's  brother  and  sister,  John  Oliver 
and  Mary  Meadows  ?  And  if  this  question  be  answered  in 
the  affirmative  by  the  court,  then  are  not  the  personal  repre- 
sentatives of  the  two  deceased  uncles  of  Mrs.  Parsons,  William 
Jones  and  John  Jones,  to  take  equally  with  the  said  three  per* 
sons,  John  Oliver,  Mary  Meadows  and  Hannah  Russell  ?  We 
answer  that  Hannah  Russell  is  to  take  an  equal  share  with 
John  Oliver  and  Mary  Meadows. 

The  testator  says  in  his  will,  that  the  legacy  is  equally  to 
be  divided  between  and  among,  (not  my  next  of  kin)  but  the 
next  of  kin  of  myself  and  my  said  wife  Sally.  The  next  of 
kin  of  the  wife,  were  therefore  intended  by  him  to  take,  al- 
though not  so  near  in  degree  to  her  as  the  two  others  were  to 
him.  As  to  the  representatives  of  the  deceased  uncles  of  Mrs. 
PaiBons,  (John  Jones  and  William  Jones)  are  they  to  be  enti* 
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Dae.  1844. tied?      When  the  devise  or  bequest  is  simply  (o  a  testator's 
~  next  of  kin,  it  unquestionably  vests  in  those,  who  sustain  the 

▼  character  at  his  death  ;  and  it  is  equally  clear,  that  when  a 
^^^'  testator  devises  or  bequeaths  for  life,  or  for  any  other  limited 
interest,  and  afterwards  to  his  own  next  of  kin,  those,  who 
stand  in  that  relation  at  the  death  of  the  testator,  will  be  en- 
titled, without  regard  to  the  fact  of  their  existence  at  the  peri- 
od of  distribution.  Harrington  v.  Harte^  1  Cox,  131.  Ray- 
ner  v.  Mowbray,  3  Bro.  C.  Rep.  234.  Masters  v.  Hooper^  4 
Bro.  Ch.  Rep.  207.  Doe  v.  Lawson,  3  East.  278.  Pope  v. 
Whitcombe,  3  Mer.  689.  And  the  legacy  or  bequest  thus 
given,  will  then  vest  in  such  next  of  kin ;  Danversv.  Earl  of 
Clarendon^  1  Yern.  35.  1  Eq.  Ca.  Ah.  702.  1  Powell  on 
Dev.  284— note.  Of  course,  if  property  be  given  upon  cer- 
tain events,  to  such  persons  as  shall  then  be  the  next  oi  kin  of 
the  testator,  the  persons  standing  in  that  relation  at  the  period 
in  question,  and  not  at  the  death  of  the  testator,  are  upon  the 
terms  of  the  gift  entitled ;  Long  v.  BlackhaUy  3  Yes.  386. 
To  take  a  case  out  of  the  general  nile,  however,  there  must 
be  some  special  circumstances  attending  the  case,  to  shew  that 
the  testator  did  not  intend  that  the  next  of  kin,  who  were  to 
take,  should  be  looked  for  at  his  death,  hut  at  some  other  peri- 
od. Lord  Anvanlby's  principle  is,  that  where  a  testator 
has  consituted  his  legatees  or  devisees  by  a  general  descrip- 
tion, as  next  of  kin,  these  words  must  be  considered  as  referr- 
ing to  the  death  of  the  testator,  "  unless  by  the  context,  or  by 
the  express  words,  they  plainly  appear  to  be  intended  other- 
wise." HalloweU  v.  Hallowellj  6  Yes.  399.  Sir  John 
Leach  says,  that,  when  a  testator  gives  property  over  to  his 
next  of  kin,  after  the  death  of  a  tenant  for  life  without  issue, 
the  court  must  look  at  the  whole  will  to  ascertain,  who  are  the 
next  of  kin  intended  by  the  testator  to  take.  He  proceeds 
and  says,  ^'It  appears  to  me,  that  the  court  always  considers, 
whether  the  words  of  limitation  are  words  of  present  inten- 
tion, so  that  they  are  intended  to  take  effect  as  soon  as  the  tes- 
tator's next  of  kin,  living  at  his  death,  are  ascertained,  or 
whether  they  import  a  future  period,  and  are  referable  to  the 
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eveDt,  upon  which  the  gift  over  is  to  take  effect.  The  words,  o^c.  1844. 
*^iich  persons  as  shall  happeji  to  he  my  next  of  kin,"  or  j^^^^  "" 
'%ach  persons  as  shall  or  should  be  my  next  of  kin,"  indicate  v 
an  intention  to  confine  the  gift  to  such  persons,  as  shall  answer  ^^^^^* 
the  description  of  the  testator's  next  of  kin  at  the  death  of  the 
tenant  for  life.  Butler  v.  Bushnell^^  Eng.  Cond.  C.  Reports 
12.  There  seems  to  be  no  diflerence,  in  this  respect,  between 
agift  over  to  the  testator*sown  next  of  kin,  and  one  to  the  next  of 
kin  of  another  person,  simplidter,  or,  as  here,  to  the  next  of 
kin  both  of  the  testator  and  of  another  persoh.  The  question 
as  to  all  is,  at  what  period  is  the  next  of  kin  to  be  looked  for  ? 
If  there  be  nothing  to  postpone  the  period,  they  are  such  as 
answer  the  description  at  the  death  of  the  testator.  And  here 
we  see  nothing.in  the  language  of  the  will  or  in  the  circumstan- 
ces of  the  parties  to  lead  us  to  suppose,  that  the  testator  meant 
to  exclude  any  of  the  persons,  who  were  next  of  kin  of  him- 
self or  of  his  wife  at  his  death,  in  favor  of  persons,  who  might 
happen  to  answer  the  description  at  the  death  of  his  wife  with- 
out having  issue.  If  the  wife  had  been  one  of  the  next  of 
kin,  herself,  as  it  is  clear  the  testator  intended  she  should  iiave 
but  a  life  estate,  the  argument  would  be  strong,  that  the  next 
of  kin  at  her  death  were  in  the  testator's  contemplation.  As 
it  is,  the  disposition  is  but  the  common  case  of  a  disposition  to 
one  for  life,  with  remainder  to  the  next  of  kin  of  that  person ; 
and  as  ''next  of  kin"  does  not  mean  those  who  are  to  lake  un- 
der the  statute  of  distributions,  at  the  death  of  another,  but 
noerely  ''nearest  of  kindred,"  such  next  of  kin  may  be  ascer- 
tained in  the  lifetime  of  the  tenant  for  life  as  well  as  afterwards. 
Consequently,  there  seems  no  necessity  nor  reoson  for  holding 
the  remainder  to  be  contingent  during  the  life  of  the  first  taker^ 
or  that  it  does  not  vest,  immediately  upon  the  death  of  the  tes- 
tator, in  those  who  are  then  the  next  of  kin. 

Pbr  CuiLiAM,  Decreed  accordingly. 

IJ3 
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JOSIAH  C0WLE6  fv.  SARAH  BUCHANAN, 

Dec  1844.  The  fiMls^  upon  which  the  pUlntiff  in  A  Ck>an  of  Equly  seeks  reUeCmo^ 
.^— ^     set  forth  in  the  stating  part  of  his  will. 

The  plaintiff  caxmot  rely  npon  the  interxxigatories  to  supply  defects  in  the  sta- 
ting part  of  his  bill 
A  defendant  is  not  bonnd  to  answer  an  intcmgatoiy,  not  wamnted  by  what 
has  been  staled  by  the  plaintiff,  as  the  ground  of  his  complaint. 

Cause  transmitted  from  the  Court  of  Equity  of  Surr7  Conn- 
tyi  at  the  Fall  Term  1844,  to  the  Supreme  Court  for  hearing. 

The  nature  of  the  pleadings,  and  groimds  of  the  decision 
in  this  Courty  are  fully  set  forth  in  the  opinion  delirered* 

Boyden  for  the  plaintiff. 
Dodge  for  the  defendant. 

Nash  J.  The  plaintiff's  bill  is  so  defectively  drawn,  that 
it  is  not  in  the  power  of  the  Court  to  grant  him  the  relief  he 
seeks,  if  he  be  entitled  to  it  at  all.  IjORd  Redbsdale,  in  his 
Treatise  on  Chancery  Practice,  in  describing  the  various  parti 
of  a  Bill  in  Equity,  and  pointing  out  their  respective  uses,  says, 
the  right  of  the  several  parties,  the  injury  complained  of,  and 
every  other  necessary  circumstance,  ought  to  be  plainly, 
though  succinctly,  stated.  Whatever  is  essential  to  the  right 
0f  the  plaintiff,  and  is  necessarily  within  his  knowledge,  ought 
to  be  alleged  positively  and  with  precision,  Mitfords  ch.  Prac- 
tise, 42.  The  complainants  equity  must  appear  in  the  staling 
part  of  the  Bill,  Plini  v.  Rives,  3rd  Yes.  343.  And  the/dctt 
set  forth  constitute  the  only  ground  of  relief,  and  those  fiicts 
must  appear  in  the  stating  part  of  the  bill,  and  constitute  the 
ccLse  of  the  complainant.  Skinner  v.  Bailey,  7th  Day's  Rep. 
342.  Nor  can  the  plaintiff  rely  upon  the  interrogating  part  of 
his  bill  to  supply  the  deficiences  of  his  case,  as  contained  in 
the  stating  part ;  for  as  that  part  is  intended  to  compel  a  foil 
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answer  to  the  former  part|  it  must  be  founded  on  the  &ct8andl>^  iMi. 
matten  there  stated.  If,  therefore,  there  is  nothing  in  the  statp  q^^i^' 
ing  part  of  the  bill,  warranting  the  interrogatory  part,  the  de»  v 
fondant  is  not  bound  to  answer  it.  Mitford,  46.  The  object  ^^^^'^ 
of  the  bill  in  this  case  is  to  obtain  a  partition  of  the  slave 
mentioned  therein ;  and  it  ought  to  have  set  forth,  in  a  clear 
and  distinct  manner,  the  title  by  which  he  claimed  the  negro, 
and  if  there  were  any  facts,  either  as  to  the  title  or  to  any 
other  portion  of  his  claim  to  relief,  particularly  within  his 
own  knowledge,  those  he  ought  to  have  alleged^  positively  and 
with  precision.  In  the  stating  part  of  bis  bill,  which  most 
contain  his  case,  he  states,  <<he  is  tenant  in  common  with  the 
defendant,  of  the  negro  woman  Mourning;  that  he  has  cal- 
led upon  ttie  defendant  to  account  with  him  for  his  share  of 
the  services  of  said  slave,  and  also  to  make  sale  of  said  negro 
for  the  purpose  of  division,  both  of  which  requests  she  had  re- 
fiised,  alleging  that  she  is  the  absolute  owner  of  the  said  slave, 
and  that  she  acquired  the  interest  of  her  brother,  David  Bu- 
chanan, in  said  slave,  previous  to  the  sale  by  the  said  David  to 
John  Rhinehardt,  under  whom  your  orator  set  up  titUP — 
This  is  the  plaintiiFs  case.  He  does  not  allege  any  title  in 
David  Buchanan  to  the  slave,  nor  in  John  Rtiinehardt,  nor 
does  he  allege  any  title  in  himself,  any  farther  than  sa3ring, 
be  is  a  tenant  in  common  with  the  defendant,  and  he  then  ex- 
plains what  he  means  by  saying  ''under  whom  (referring  to 
John  Rhinehardt,)  your  orator  sets  up  title."  But  what  kind  of  a 
title,howacquired,whether  upon  a  valuable  consideration,  ores 
a  mwe  gift— or,  if  a  purcha8er,whether  to  be  pnid  for  it  only  in 
case  hesbookl  succeed  in  this  suit-are  all  facts  within  hisknow- 
ledge,and  not  alleged  nor  set  forth.  It  is  true,in  thecharging  part 
of  his  bill,  he  charges  that  David  Buchanan  sold  and  convey- 
ed to  John  Rhinehardt,  under  whom  he  claims  title,  his  inter- 
est in  the  slave  Mourning,  before  he  conveyed  to  the  defend- 
ant. But,  if  the  charging  part  of  a  bill  can  supply  the  delS- 
citticies  of  the  stating  part,  which  must  contain  the  plaintiffs 
case,  here  there  are  no  such  suppletory  charges.  They  leave 
the  case  precisely  as  it  was.    Nor  can  the  interrogating  part 
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Dec,  1844.  of  the  bill  be  made  to  supply  a  deficieDt  statement  of  the  case ; 
'  if  it  would,  the  interrogatories  here  would  remove  the  diffi- 
culties ;  they  are  varied  and  ingeniously  framed  to  make  oat 
the  case  for  the  plaintiff,  but  they  cannot  avail  him.  We 
know  full  well  the  difficulties  which  surround  gentlemen  of 
the  bar,  who  are  called  on  to  draw  bills  in  Equity  on  the  (Sr* 
cults,  the  little  time  allowed  for  reflection  or  revision,  and  the 
Court  has  not  been  very  vigilant,  in  its  practice  upon  the  Equi- 
ty Docket,  in  ruling  cases  as  to  matters  of  form.  But,  we 
consider  the  defect  in  this  bill  not  as  formal,  but  substantial, 
and,  even  in  matters  of  form,  some  attention  must  bo  paid  U> 
the  precedents,  which  have  been  established  by  long  practice. 

PEa  Curiam,  Bill  dismissed  with  costs. 


RICHARD  GENTRY  r5.  ROBERT  HAMILTON  &  AL. 

Where  a  contract  is  made  to  convey  several  contiguous  tracu  of  land,  ifiC 
particularly  designating  each  by  metes  and  bounds,  but  stating  that  they 
contain  "  1670  acres,  more  or  less/'  and  the  plaintiff,  the  vendee,  states  in 
his  bill,  that  there  is  ascertaiDed  to  be  a  deficiency  of  3S5  acres,  of  the  val- 
ue of  91^66— Hdd  that  the  words  "  more  or  less,'*  used  in  the  eontraet,  can- 
not extend  so  far  as  to  prevent  the  plaintiff's  demand  for  relief,  the  alleged 
mistake  amounting  to  so  large  a  number  of  acres  and  of  such  value. 

In  a  suit  for  specific  performance  of  a  contract  for  the  sale  of  land,  either 
party  is,  as  a  matter  of  right,  e^tiUed  to  have  a  reference  upon  the  title. 

Except  in  a  few  excepted  cases,  on  the  coming  in  of  the  answer  to  an  injunc- 
tion bill,  the  court  will  not  permit  the  plaintiff  to  file  additional  affidavits  for 
the  purpose  of  contradicting  the  answer. 

The  case  of  Lagk  v.  Crump,  I  Ired.  Eq.  299,  cited  and  approved. 

Appeal  from  an  interlocutory  order  made  in  Ashe  CJourt  of 
Equity,  at  Fall  Term,  1844,  his  Honor  Judge  Battle  presi- 
ding. 
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The  plaintiff  filed  this  bill,  to  obtain  a  decree  for  u  specific  i>«c-  i^M. 
execution  of  a  contract,  made  in  the  year  1835,  by  Robert  "^"^ 
Hamilton,  with  him,  for  the  sale  of  a  tract  of  land  lying  in  v 
the  county  of  Ashe,  called  the  old  fields  of  New  River ;  and,  "°"  '^°* 
also,  for  an  injunction,  restraining  the  defendants  from  pro- 
ceeding at  law  on  two  of  the  bonds  securing  a  port  of  the 
purchase  money.  The  said  tract  of  land  is  represented  in  . 
the  written  contract  set  forth  in  the  bill,  as  being  ^^omposed 
often  contiguous  small  tracts  of  land,  containing,  each,  a  cer- 
tain number  of  acres,  and  making  in  all,  about  1670  acres 
more  or  less."  The  price  was  $  5000,  payable  by  instalments ; 
and  the  plaintiff  executed  his  bonds  to  Hamilton  accordingly, 
and  he  took  possession  of  the  land,  under  the  belief  that  he 
was  to  get  title  to  1670  acres  or  thereabouts.  But  the  bill 
charges  that  (he  tract  of  land,  that  Hamilton  hnd  a  title  to, 
was  materially  less  in  quantity  and  value  than  he  had  bound 
himself  in  his  bond  to  convey.  Hamilton  left  the  five  bonds 
given  for  the  purchase  money  in  the  htinds  of  McDowell,  the 
other  defendant,  for  collection,  and  he  removed  to  a  foreign 
State.  Three  of  the  bonds  for  $  1000  each  have  been  paid, 
and  a  part  of  the  fourth  bond.  The  plaintiff  further  say?, 
that  the  fact  turns  out  to  be,  that  Hamilton  had  not  title  to  n 
considerable  part  of  the  land  mentioned  in  the  contract ;  some 
of  the  said  lands  are  covered  by  better  titles  in  third  persons ; 
and  one  of  the  ten  small  tracts,  mentioned  m  the  nsrr^ment, 
contains  not  more  than  one-half  of  the  number  of  acres  men- 
tioned. The  plaintiff  says,  that  he  informed  McDowell  of  it ; 
and  also  of  his  claim  for  a  deduction  in  the  purchase  money. 
He  says,  that  he  is  ready  to  pay  the  residue  of  the  purchase 
money,  after  allowing  him  the  proper  deductions  for  the  defi- 
ciences  in  the  quantity  of  land  as  aforesaid,  and  take  a  legal 
oonveyance  for  what  land  Hamilton  can  make  a  good  title  for. 
In  the  year  1S42,  he  caused  a  correct  survey  to  be  made  of  the 
said  land,  and  instead  of  their  being  1670  acres,  it  turned  out 
that  there  were  but  1316  acres ;  leaving  a  deficiency  of  355 
acres,  which  the  plaintiff  estimates  to  be  of  the  value  of  $1266. 
He  says  that  Hamilton  assigned  the  two  unpaid  bonds  to  Mo- 
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Dec.  1844.  DonTdll,  after  they  became  due ;  and  he  received  them,  with 

"^enuy^*  full  knowledge  of  his,  ihe  plaintift's  equity;  he  has  brought 

T       suit  on  them  in  Burke  Superior  Court  of  law.    The  bill  th«n 

im  ^^pfQysan  injunction,  staying  the  defendant's  proceedings  on 

the  said  bonds  at  law,  and  also  a  decree  that  Hamilton  may 

execute  to  him  a  legal  conveyance  under  the  direction  of  the 

Court. 

The  injunction  then  issued  as  prayed  for  by  the  bill.  At 
the  next  term  of  the  court,  McDowell  only  answered  the  bill ; 
and  said,  that  he  did  not  believe  that  there  was  any  deficiency 
in  the  number  of  acres  mentioned  in  the  said  contract  of  Ham- 
ilton with  the  plaintiff :  for  he  understood  and  believed  that, 
about  the  time  the  contract  was  made,  a  surveyor,  by  the 
name  of  Calloway,  surveyed  the  said  land,  and  that  his  sur- 
vey showed  that  there  was  no  deficiency  in  ihe  number  of 
acres,  mentioned  in  the  contract.  He  admitted,  that  the  two 
bonds  in  question  were  endorsed  to  him  after  they  were  due. 

At  Spring  Term  1843,  the  injunction  was  dissolved,  as  to  all 
the  moneys  due  on  the  said  two  bonds  except,  $  1,^6.  At 
October  Term  1844,  the  answer  of  Robert  Hamilton  was  filed. 
He  admits  the  contract  as  stated  in  the  bond  for  title  annexed 
to  the  bill,  and  also  that  the  plaintiff  has  paid  a  part  of  the 
purchase  money,  as  he  has  stated  in  his  bill.  He  states,  that 
he  believes  and  has  been  informed,  that  there  is  not  any  defi- 
ciency in  the  number  of  acres  mentioned  in  the  contract ;  but 
that  if  there  be  any  deficiency,  it  must  consist  in  mountain 
land,  almost  valueless  for  cultivation,  and  not  worth  ten  cents 
per  acre.  And  he  insists,  that,  if  the  plaintiff  is  entitled  to  a 
reduction  in  the  price,  it  should  be  according  to  the  value  of 
the  land  in  the  place,  where  the  deficiency  may  appear  to  be. 
He  admits  that  he  assigned  the  two  bonds  to  McDowell  to  col- 
lect, and  to  pay  a  debt  due  by  his  testator  Samuel  P.  Carson, 
to  the  bank,  to  which  debt  McDowell  was  surety. 

At  the  same  October  Term  1844,  the  Court  permitted  the 
plaintiff  to  make  an  additional  affidavit  in  support  of  the  in- 
junction, which  was  read,  to  resist  the  motion  made  by  the  de- 
fendants to  dissolve  the  injunction,  on  the  coming  in  of  the 
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answer  of  Hamilton.    The  motion  to  dissolve  was  overruled  tytcMoa. 
by  the  Court|  and  the  injunction  was  continued,  until  the  hear-  q^„ 
ing  of  the  cause.    From  this  interlocutory  decree,  the  delbn-      ^ 
dants,  by  permission  of  the  Court,  appealed.  HamiUoa. 

Dodge  for  the  Plaintiff. 
Boyden  for  the  defendant. 

Daniel  J.  The  plaintifTs  equity  rests  on  mistake,  and  by 
no  means  on  the  ground  of  fraud.  The  number  of  acres' 
stated  in  the  contract,  although  accompanied  by  the  words 
"more  or  less,"  and  the  round  sum  $  6000  given  by  the  pur- 
chaser, shows  that  the  said  numbers  composed  a  principal  part 
of  the  description  of  the  land  sold.  The  small  tracts  of  land, 
which  were  intended  to  make  up  the  aggregate  amount  of 
1670  acres,  are  not  described,  in  the  contract,  by  metes  and 
bounds.  The  plaintiff  says,  that  there  is  a  mistake  in  the  de- 
scription of  the  land  of  355  acres,  worth  $  1,266.  The  de- 
fendants in  their  answers  state,  that  they  believe  that  there  is 
no  mistake  in  the  quantity  of  acres  mentioned  in  the  written 
contract ;  and  they  ground  their  belief  upon  an  ex  parte  sur- 
vey of  the  land  made  by  one  Calloway.  It  is  seen,  at  once, 
that  the  master  is  the  proper  person,  who,  by  a  report,  can  set- 
tle this  dispute.  The  master  can  have  a  correct  survey  made, 
when  and  where  the  parties  can  attend ;  he  can  call  witnesses 
before  him,  and  examine  them  as  to  all  pertinent  facts.  The 
words,  "more  or  less"  used  in  the  contract,  cannot  extend  so 
fiur  as  to  prevent  the  plaintiff's  demand,  when  the  mistake  a- 
mounts  to  so  large  a  number  of  acres  and  of  such  a  value  as 
is  stated  in  this  bill.  The  case  of  Leigh  v.  Crumps  1  Ire- 
dell's Eq.  299,  is  an  authority  for  the  plaintiffl  Again,  it  is  a 
general  rule,  in  a  suit  for  specific  performance,  in  which  the 
single  question  is,  whether  the  vendor  can  make  a  good  title, 
that  the  court  at  the  present  day  directs  a  reference  to  the  mas- 
ter to  enquire  into  the  title ;  and  this,  even  without  the  con- 
sent of  the  other  party,  Brooke  v.  Clarke^  1  Swanei.  S61.«— 
ShOien^  1  Ves.  ^  Bea.  519.  Atkinson  on  Titles  226,  says, 
thai  either  party  to  the  suit  is,  as  a  matter  of  righty  entitled  to 
have  a  reference  upon  the  title. 


3S0  EQUITY  CASES  IN  THE 

Dec. 4814.     In  a  case  like  this,  where  the  answers  do  not  clear  up  the 

Q^^   doubt,  it  cannot  be  expected  that  the  plointiffshouldberequir- 

\  ^     ed  to  part  with  his  money,  without  first  seeing  that  his  title  to 

'  "^   the  land  was  well  secured.    In  this  court  tbo  vendor  has  not 

a  right  to  the  price,  if  it  be  not  seen  that  he  is  able  and  ready 

to  convey  the  land  sold. 

Secondly,  on  the  coming  in  of  the  answer  of  Hamilton,  the 
court  permitted  the  plaintiff  to  file  an  additional  afiidavit  to 
repel  the  force  of  that  answer.  This  was  wrong.  Except  in 
a  few  excepted  cases,  tiiough  five  hundred  affidavits  were  filed, 
not  only  by  the  plaintiff,  but  by  many  witnesses,  notonecould 
be  received  for  the  purpose  of  contradicting  the  answer.  Clap- 
ham  V.  White^  8  Ves.  35.  Dretory  on  Injunciion^  424.  But 
we  think,  that  there  was  enough  in  the  original  bill  to  uphold 
the  injunction  to  the  hearing,  notwithstanding  the  answers. 

Per  Curiam,  Ordered  that  a  certificate  is- 

sue accordingly. 
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WILLIAM  P.  PERRAND,  Ad'b.  &c.  vs.  JAMES  W.  HOWARD,  £x*«. 

An  ezeeator  or  adminiftnitor  ha*  no  rightto  apply  to  a  eonit  of  equity  for  its  Dec.  1614. 
advice,  when  he  claims  the  legal  title,  and  another  also  claimt  the  1^1  ti*  "■ 

tie.    The  deaision  belongs  to  a  court  of  law. 

A  testator  in  1814  bequeathed  certain  negro  slaves  to  his  daughter  A.  for  her 
life,  and  after  her  death  to  her  son  K.,  and  "  should  he  die  without  lawful 
issue,"  then  over.  Htid,  first,  that  the  remainder  over  was  too  remote.  St^ 
enfly,  that  the  son  dying  in  the  lifetime  of  his  mother,  and  leaving  no  father, 
his  interest  in  the  estate  was  to  be  equally  divided  between  his  tnother  an4 
his  brothers  and  sisters,  both  of  the  whole  and  half  blood.  79bir4[^, 
that  the  husband  of  the  mother,  who  had  the  life  estate,  having  survived  her, 
her  administrator,  must  account  to  his  administrator  or  executor  for  her 
share,  after  satisfying  her  debts,  il  any  etisted  at  the  time  of  her  death. 
JPaurikfyf  that  the  husband,  having  kept  possession  of  the  sla;res  after  the 
death  of  his  wife,  is  bound  to  account  with  the  estate  of  the  son  for  tke  hiies 
and  profits  after  that  time. 

Cause  removed  from  the  court  of  equity  of  Jones  County,  at 
Fall  Term,  1844. 

The  plaintilTas  administrator  of  Kilby  Jones  Ferrafid,  de- 
ceased, filed  this  bill,  praying  the  advice  of  the  court,  as  to 
the  distribution  of  the  personal  estate  of  his  intestate.  The 
iaets  appearing  upon  the  pleadings  are  as  follows  : 

Kilby  Jones  died  in  the  year  1814,  leaving  a  will ;  in  which 
he  bequeathed  as  follows  *  ^  1  give  to  my  daughter  Ann  R. 
Ferrand  two  negro  girls,  Venus  and  Comfort,  during  her  na- 
t«ral  life^  and  at  her  death  to  descend  with  their  increase  to 
my  grandson  Kilby  Jones  Ferrand  ;  and  should  he  die  with* 
oat  lawful  issue,  the  same  is  to  belong  to  my  son  Nicholas  H. 
Jones,  with  all  their  issue,  to  him,  his  heirs  and  assigns  for 
ever.'* 

The  legatee  Kilby  J.  Ferrand,  was  the  son  of  the  legatee 

Ann  R.  Ferrandi  by  her  marriage  with Ferrand.    §y  a 

former  nnarriage, Ferrand,  the  father,  had  several  other 

children ;  who  are  made  parties  defendants  in  this  suit^  By 
the  marriage  with  his  wife  Ann  R.,  he  had  also  several  ehfl- 
VS 


Howard. 
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Dec.  1844. dren,  besides  Kilby  Jones  Ferrand;  who  are  likewise  made 
'^  T'  defendants.  After  the  death  of  the  husband  Ferrand,  Mrs. 
T  ^  Ann  K.  Ferrand  nmrried  Joseph  Whitby,  and  bf  that 
marriage  she  had  also  several  children ;  who  were  all,  it  is 
admitted,  born  in  the  lifetime  of  Kilby  Jones  Ferrand,  except 
Joseph  C.  Whitby.  And  as  to  the  period  of  his  birth,  the  bil^ 
states  and  he  insists,  that  he  was  born  or  was  in  ventre  sa 
mere  at  the  death  of  Kilby  J.  Fermnd,  while  some  of  his 
brothers  and  sisters  allege  in  their  answers  that  he  was  not 
then  in  esse. 

Kilby  Jones  Ferrand  died  intestate  and  without  ever  havHig 
bad  issue,  leaving  surviving  him  his  mother,  then  the  wite 
of  Joseph  Whitby,  his  brothers  and  sisters  by  his  father's 
first  marriage,  his  full  brothers  and  sisters,  and  also 
bis  sisters  by  his  Mother*s  second  marriage ;  and  it  is  a  point 
of  dispute,  as  before  mentioned,  whether  Joseph  C.  Whitby, 
bis  maternal  half-brother,  was  not  then  in  esse. 

At  the  time  of  the  death  of  Kilby  Jones  Ferrand,  the  ne- 
groes, bequeathed  by  Kilby  Jones  as  aforesaid,  with*  their  in- 
crease, were  in  the  possession  of  Joseph  Whitby,  the  husband 
of  the  tenant  for  life,  and  so  continued  until  her  death.  After 
his  wife's  death,  Joseph  Whitby  also  retained  possession  until 
his  own  death ;  which  happened  some  short  time  before  this 
bill  was  filed.  They  were  then  delivered  by  Whitby's  admin- 
istrator to  the  present  plaintiff,  who  had  administered  on  the 
estate  of  Kilby  J.  Ferrand,  and  claimed  them  under  the  limi- 
tation in  his  grandfather's  will. 

Nicholas  H.  Jones,  to  whom  the  ulterior  limitation  is  made 
in  the  will,  survived  Kilby  Jones  Ferrand,  and  then  died  in- 
testate; and  Edward  S.  Jones  administered  on  his  estate. 

The  bill  is  filed  by  the  adminlnrator  of  the  intestate,  Kil- 
by Jones  Ferrand,  against  the  administrator  of  Nicholas  H. 
Jones,  and  against  the  administrator  of  Mrs.  Ann  K.  Whitby, 
and  the  administrat3r  of  Joseph  Whitby,  and  against  the  full 
brothers  of  the  intestate,  and  the  half-brothers  on  the  part  of 
bis  father,  and  the  half-brothers  and  sisters  on  the  part  of  his 
mother,  and  the  administrators  of  such  of  them  as  have  died 
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since  Kilby  J.  Ferrand.  It  states,  that  the  iatestate  owed  no  I>ee.  i844. 
debts  and  that  the  plaintiff  is  desirous  of  distributing  his  es-  ~ — :* 
tate  and  will  be  ready  to  do  so,  as  soon  as  it  can  be  ascertained  r 
what  constitutes  the  estate  to  be  divided,  and  among  whom  it  H®^"'*^- 
is  to  be  divided.  But  upon  those  poiuts  the  bill  alleges  the 
plaintiff  is  put  to  a  difficulty  in  several  particulars.  The  first 
is,  that  the  defendant  Edward  S.  Jones  claims  from  the  plain- 
tiff Che  nes^roes  and  their  increase,  under  the  limitation  to  his 
intestate  Nicholas  H.  Jones,  on  the  event  of  the  death  of  Kil- 
by  J.  Ferrand  without  issue :  whereas,  the  plaintiff  insists  that 
the  limitation  to  Nicholas  H.  Jones  is  too  remote,  and  that 
those  negroes  vested  absolutely  in  Kilby  J.  Ferrand  and  now 
form  part  of  his  estate.  A  second  doubt  is,  whether  the  mo- 
ther of  the  plaintiff's  intestate  was  entitled  to  a  distributive 
share  of  these  negroes,  as  one  of  his  next  of  kin ;  and  if  so, 
whether  that  should  go  to  her  children  or  to  the  administrator 
of  her  surviving  husband,  Whitby.  A  third  doubt  is,  wheth* 
er,  if  Joseph  Whitby's  administrator  be  thus  equitably  inter* 
ested  in  the  negroes,  he  ought  not  to  account  for  the  profits  of 
the  slaves  from  his  wife's  death  until  they  were  delivered  to 
the  plaintiff.  And  a  further  doubt  is,  whether  Joseph  C. 
Whitby  be  entitled  to  a  distributive  share  of  the  estate. 

The  defendants  have  all  answered  and  do  not  controvert 
the  facts  stated  in  the  bill ;  except  as  aforesaid,  that  some  of 
them  do  not  admit  that  Jnseph  C.  Whitby  was  in  esse  at  the 
death  of  the  intestate,  while  he  insists,  upon  information,  that 
he  was. 

J.  fV.  Bryan  4*  Iredell  for  the  plaintiff. 

/•  JET.  Bryan  ^  Washington  for  the  defendants. 

RuFFiN,  C.  J.  The  bill  cannot  be  sustained  against  the 
administrator  of  Nicholas  H.  Jones.  The  court  entertains 
bills  very  liberally  for  an  executor  against  those  who  claim  un- 
der the  will,  and  for  whom  he  is  trustee,  for  the  purpose  of 
settling  the  construction,  where  there  is  a  fair  doubt.  But  the 
present  plaintiff  does  not  stand  in  that  relation  to  Nicholas  H. 
Jones'  administrator.    On  the  contrary,  they  both  claim  the 
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Dec.  ISM.  legal  estate  in  the  slaves  in  remainder  after  the  death  of  Mrs. 

^    ^  Ferrand.    It  is  not  the  case  of  trustee  and  cestui  que  irust, 
r       but  purely  of  opposing  legal  titles.    The  plaintiff  is  in  posses- 

Howard,  ^j^^^  ^^  ^^^  ^j^^^  ^yiia  defendant  sets  up  a  legal  title  to  tha 
negroes,  and  he  prays  that  the  court  of  equity  will  determine, 
which  of  the  two  has  the  better  title  at  law.  There  is  no  such 
jurisdiction.  There  is  no  occasion  for  it ;  for  if  the  plaintiff 
has  the  better  title,  be  may  safely  make  distribution  :  if  he  has 
not  the  title,  then,  if  he,  and  those  for  whom  he  is  trustee,  will 
only  have  patience  for  the  short  space  of  three  years,  he  will 
get  a  title  by  the  statute  of  limitations,  unless  the  opposite 
claimant  should  sue  at  law,  and  in  that  case  the  question  will 
be  litigated  in  the  proper  forum.  The  bill  must  therefore  be 
dismissed  as  to  Edward  S.  Jones,  and  with  costs*  This  would 
render  it  unnecessary  to  say  anything  on  the  construction  of 
the  will ;  but  as  the  question  is  as  plaia  as  it  can  be,  and  il 
may  be  satisfactory  to  the  parties,  the  court  will  give  an  opin- 
ion  on  it. 

The  Jirst  question  put  to  the  court  is,  whether  the  limitation 
over  in  the  will  of  Kilby  Jones  to  Nicholas  H,  Jones,  is  good 
in  law?  Answer :  It  is  not  good  in  law.  It  has  been  decided 
in  numerotis  oases,  both  in  England  and  this  country,  thai 
such  a  limitation  to  take  effect  after  the  dying  of  another  per- 
son ^mthout  issucj"  is  too  remote,  and  therefore  void.  The 
case  of  Oawler  v.  Cadbjfj  4  Eng.  C.  L.  Reports,  163,  cited  by 
the  defendant's  counsel,  was  a  bequest  of  two  terms  for  years 
in  houses,  to  the  testator's  daughter  and  her  children,  and  in 
default  of  such  issue,  and  in  case  of  her  death,  to  A.  and  B. 
The  limitation  over  was  held  not  too  remote,  because  it  ^^as 
to  take  effect  on  his  daughter's  dying  without  children.  The 
words  "  such  issue  "  were  explained  by  the  antecedent  word 
^^childrenP  That  case  is  very  distinguishable  from  the  one 
now  before  us,  which  has  no  word  or  words  in  the  clause,  to 
tie  up  the  words  ("and  should  he  die  without  lawful  issue") 
to  the  time  of  the  death  of  Kilby  J.  Ferrand. 

Secondly,  The  vested  remainderman,  Kilby  J.  Fenand, 
having  died  intestate  without  leaving  father,  wife  or  issue,  in 
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the  lifetime  of  his  mother,  she  is  to  be  considered  as  one  of  his  I^«c.  1844. 
next  of  kin,  and  to  take  a  share  of  his  personal  estate,  with  the  Ferrtod" 
intestate's  brothers  and  sisters  of  the  whole  and  half  blood,  and       ▼ 
the  representatives  of  those  brothers  and  sislers  that  were  dead 
at  the  time  of  the  death  of  the  intestate.     Rev.  StaL  ch.  64, 
sec.  1.    And  as  she  died  before  her  husband,  Wliitby,  her  ad- 
ministrator mtist  account  to  his  executor  for  her  share  after 
satisfying  her  debts,  if  any  existed  at  her  death. 

Thirdly^  Is  not  Whitby's  executor  bound  to  account  to  the 
plaintiff  for  the  rents,  hires,  and  profits  of  the  said  slaves,  as 
Whitby  kept  possession  of  them  after  his  wife's  death,  up  to 
his  own  death  ?  We  think  that  he  is ;  as  Whitby  kept  pos- 
session of  the  slaves,  and  used  them  alter  tfie  death  of  his  wife. 
The  slaves  belonged  to  Kilby  Jones  Ferrand,  immediately  on 
the  death  of  his  mother.  The  account  must  be  taken,  making 
all  just  and  equitable  allowances  to  Whitby's  executor  for  the 
raising  and  maintaining  the  said  slaves  up  to  the  time  they 
were  delivered  over  to  the  complainant. 

Fourthly^  Is  Joseph  C.  Whitby,  the  half-brother  of  the  in- 
testate, K.  J.  Ferrand,  entitled  to  a  distributive  share  of  the 
personal  estate  of  K.  J.  Ferrand,  as  he  was  born  (as  is  alleged) 
after  the  death  of  the  intestate  ?  He  states  in  his  answer,  that 
he  is  an  infant,  and  that  whether  he  was  born  or  tn  esse  before 
or  after  the  death  of  the  intestate,  he  is  ignorant.  If  he  was 
bora  before,  or  in  ventre  sa  mere,  he  is  entitled  to  a  share ;  if 
noty  he  is  not  entitled.  And  an  enquiry  mast  be  made  by  the 
master,  to  ascertain  whether  he  was  born,  or  inventre  samere 
at  the  time  of  the  death  of  Kilby  J.  Ferrand. 

The  plaintiff  must  pay  the  costs  to  Edward  S.  Jones  out  of 
bis  own  pocket.  The  other  questions  have  so  little  doubt  in 
them,  that  we  have  been  inclined  to  make  him  pay  all  the 
costs ;  but  as  the  next  of  kin  make  no  objection  to  the  suit,  we 
think  those  costs  ought  to  be  paid  out  of  the  fund. 

Per  Curiam,  Decree  accordingly. 
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JOHW  B.  ALLEN,  ADM'R.  &c.  vs.  JOHN  WOOD. 

Dec,  iMLTke  right  of  a  snrety  to  have  contribation  from  his  co-surety,  in  Eqaity,  is 
— ^— >  not  feonded  upon  anj  principle  of  contract,  but  is  the  result  of  natural  jus- 
tice. 

When  one  surety  brings  a  bill  for  contribution  against  a  co-surety,  he  should 
at  least  allege  that  the  priocipal  is  insolvent,  so  that  he  can  have  no  redress 
against  him.  For  the  equity  oi  a  plaintiff,  seeking  contribution  from  a  co- 
surety, lies  in  the  insokency  of  the  principal. 

Where  money  is  advanced  by  the  principal  to  one  of  the  sureties,  to  discharfe 
the  debt,  beiore  the  debt  is  actually  discharged,  the  co-surety  maj'  file  his 
bill  in  equity  for  an  account  and  for  relief. 

But  if  the  money  is  paid  by  the  principal,  after  the  debt  has  been  discharged 
by  the  sureties,  to  one  of  two  sureties,  to  reimburse  both,  then  the  co-surety 
has  his  remedy  against  the  surety,  receiving  the  money,  by  an  aetion  at 
law  for  money  had  and  received,  and,  theiefore,  cannot  support  a  suit  in 
equity. 

The  cases  of  WUUams  v.  Hdme^  1  Dev.  Eq.  IS0.  Rainey  v.  Yarborovgk,  8 
Ired.  Eq.  Stfl^  and  Bell  v.  Jasper,  2  Ired.  Eq.  w^.  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Johnston 
County,  at  the  Fall  Term,  1844. 

The  bill  sets  forth,  that  the  defendant  and  William  B.  Al- 
len, the  intestate  of  the  plaintiff,  became  the  sureties  of  one 
Joshua  B.  Wood,  and  one  H.  C.  Ennis,  on  a  note  for  one 
thousand  dollars,  to  one  Robert  W.  Snead ;  that  a  suit  was 
brought  on  said  note  against  all  the  obligors,  except  Joshua 
B.  Wood,  who  had  removed  from  the  State,  and  judgment  ob- 
tained against  all  the  defendants  to  the  action  for  the  sum  of 
$953  28,  with  interest;  that  on  this  judgment,  execution  is. 
sued  against  all  the  defendants,  and  was  discharged  by  the 
said  William  B.  Allen  and  the  defendant  John  Wood,  in  equal 
proportions.  The  bill  further  states,  that,  some  short  time  af- 
ter the  judgment  was  obtained,  the  defendant  received  from 
Joshua  B.  Wood,  one  of  the  principals  in  the  bond  or  note, 
the  sum  of  $  300  or  $  360,  with  directions  to  apply  it  to  the 
payment,  as  far  as  it  would  go,  of  the  said  execution,  to  the 
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equal  benefit  of  the  said  intestate  and  the  said  defendant,  and  l>ee.  1844. 
should  said  execution  have  been  discharged  by  the  sure-^T^ 
ties,  that  one-half  of  said  money  should  be  paid  over  to  the       r 
said  intestate,  or  to  his  use  and  benefit.    It  then  charges,  that   ^^'^ 
the  defendant  had  applied  the  whole  of  said  money,  soreceiv« 
ed,  to  his  own  individual  use,  and  that  he  has  refused,  though 
often  requested  so  to  do,  to  pay  over  to  the  said  intestate,  in  bis 
life-time,  or  to  the  plaintiff,  since  his  death,  any  portion  of  said 
money,  and  that  by  receiving  the  money  in  the  way  he  did, 
and  for  the  purposes  alleged,  he  became  a  trustee  for  the  said 
HVilliam  B.  Allen,  the  intestate,  for  one-half  thereof. 

It  then  prays,  that  the  defendant  may  be  decreed  to  pay  o- 
ver  to  the  plainiiflf  one-half  of  the  money  so  received. 

The  answer  admits  the  statements  made  in  the  bill|  as  to 
the  suretyship,  and  the  payment  by  the  intestate  and  himselfi 
in  equal  portions  of  the  judgment  obtained  by  Robert  W. 
Snead,  against  all  the  parties  to  the  bond,  except  Joshua  B. 
Wood,  and  the  amount  of  the  judgment.  It  admits  that  the 
defendant  did  receive  from  Joshua  B.  Wood  the  sum  of  $360, 
but  denies  that  he  was  directed  by  said  Joshua  B.  Wood,  or  in 
any  manner  instnicted,  to  apply  the  same  equally,  for  the 
benefit  of  the  said  William  B.  Allen,  on  account  of  their  said 
suretyship,  or  towards  the  payment  of  said  execution ;  denies 
he  ever  admitted  to  the  intestate  or  any  other  person,  that  the 
money  so  recieved  was  to  be  applied  to  the  equal  benefit  of 
himself  and  said  intestate,  or  that  said  intestate  was  to  derive 
any  benefit  therefrom,  but  that  he  believes  it  was  sent  to  him, 
for  his  sole  benefit,  on  account  of  his  being  liable  as  the  sure- 
ty of  said  Joshua  B.  Wood. 

The  answer  further  admits  the  death  of  William  B.  Allen, 
and  that  the  plaintiff  is  his  administrator.      To  this  answer         ^ 
there  is  a  general  replication,  and  proois  having  been  taken, 
the  cause  was  transmitted  here  for  bearing. 

O.  W.  Haywood  and  Miller  for  the  plaintifil 
J.  H.  Bryan  for  the  defendant. 

Nash,  J.    The  right  of  a  surety  to  have  contribution  from 
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Dec.  lau.  his  co-surety  is  not  founded  upon  any  principle  of  contract, 
All«Q  ^^  ^^  ^^^  result  of  natural  justice,  upon  the  maxim,  qui  smUii 
T  eammodumj  sentire  dAet  onus\  1st  Story*s  Eq.  471.  The 
plaintiff  alleges,  that  the  money,  received  by  the  defendant 
from  Joshua  B.  Wood,  was  paid  to  him  &r  the  mutual  bene- 
fit of  him,  the  defendant,  and  the  intestate,  William  B.  Allen. 
This,  by  the  answer,  is  denied,  nor  is  there  any  sufficient  tes- 
timony to  show  the  fact  was,  as  is  alleged  in  the  bill.  The 
evidence  only  proves,  that  the  defendant,  ot  different  times, 
said  he  hod  lived  an  honest  man,  and  be  intended  to  die  one, 
and  the  intestate  should  have  one  half  of  the  money.  This, 
to  us,  rather  confirms  the  answer ;  he  did  not  think  it  honest, 
and  perhaps  he  was  right,  to  keep  to  his  own  use,  the  whole 
of  the  money.  It  was,  however,  a  matter  within  his  own  dis- 
cretion. The  pleadings  do  not  very  clearly  establish,  when 
the  money  was  received,  whether  before  or  after  the  execution 
was  discharged.  We  rather,  however,  think  it  may  be  gath- 
ered to  have  been  before,  and  if  so,  the  plaintiff  would  have 
been  entitled  to  contribution,  if  the  bill  had  been  properly 
framed.  Perhaps  the  facts  would  not  justify  a  statement,  dif- 
ferent from  the  one  made ;  if  so,  the  plaintiff  has  no  equity. 
There  were  two  persons,  principals  in  the  bond  or  note,  Josh- 
ua B.  Wood,  and  Henry  Ennis,  and  neither  of  them  is  made 
a  party  to  the  bill,  nor  is  it  alleged  that  they  are  insolvent  and 
unable  to  pay  to  the  plaintiff  what  his  intestate  paid.  For 
aught  that  appears  in  the  case,  both  these  individuals  are  per- 
fectly solvent,  and  Ennis  moy  now  be  living  in  the  County  of 
Johnston,  where  this  bill  is  filed.  The  equity  of  a  plaintiff 
lies  in  the  insolvency  of  the  principals,  where  he  is  seeking 
contribution  from  a  co-surety.  Williams  v.  &ime^  1  Dev. 
Eq.  159.  Rainey  v.  Yarboroughy  2  Ired.  Eq.  257.  BM  v. 
Jasp^r^  2  Ired.  Eq.  200.  Mahew  v.  Crickeii^  2  Swans.  185. 
Daring  v.  Winchelseai  1  Cox.  318.  And  the  reason  is  obvi- 
ous— the  co-surety  is  bound  to  answer  only  in  the  place  of 
his  principal,  and,  if  he  is  oble,  it  is  the  duty  of  the  surety, 
who  has  paid  the  debt  to  look  to  him ;  if  he  is  not  able,  he 
then,  and  only  then,  has  a  right  to  seek  his  redress  from  bis 
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co-surety.    In  this  case  according  to  the  answer,  and  there  is  D«c.  1844. 
nothing  in  the  evidence  to  contradict  it,  the  money  was  sent' 


l^ood. 


to  him  by  Joshua  to  indemnify  him,  and  when  called  on  by  the    ^r 
plaintiff  he  might  well  answer,  go  to  the  principal  Wood  or 
to  the  principal  Ennis ;  they  will  pay  you  what  you  have  ad- 
vanced.   They  are  able  to  do  so. 

It  is  not  very  plain  to  us,  upon  what  ground  the  complain- 
ant places  his  right  to  redress ;  whether  as  a  surety  seeking 
contribution  from  a  co-surety,  or  upon  the  ground  that  the  de- 
fendant has  received,  from  one  of  the  principals,  after  the  ex- 
ecution was  discharged,  a  sum  of  money,  which  was  paid  to 
him,  for  the  joint  benefit  of  the  defendant  and  his  intestate. 
If  the  former,  for  the  reasons  above  given,  the  bill  cannot  be 
sustained.  Neither  can  it  be  sustained  on  the  latter  ground. 
In  that  case,  if  true,  his  claim  would  be  pnrely  a  legal  one,  to 
be  enforced  in  a  court  of  law,  by  an  action  of  assumpsit  for 
money  had  and  received  to  his  use.  He  cannot  have  redress 
in  this  court  for  it. 

Per  Curiam,  Bill  dismissed  with  costs. 


W3 
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BENJAMIN  B.  SMITH  vs.  JOHN  McLEOD. 

Dec  1844.  Wbenever  a  cullateral  security  on  the  ]>roperty  ol  the  principal  it  given  to  or 
— —     obtained  by  a  creditor,  by  whatever  means,  it  amounts  to  a  specific  appro- 
priation of  those  eflbets  to  the  debt,  and  therefbre  the  sorety  ia  entitled  to 
the  benefit  of  it,  at  well  at  the  eredHor;  and  the  creditor  it  under  a  duty  lo 
tiw  torety,  which  wiH  be  enforced  ia  eqnity,  not  wilfully  to  impair  the  te- 
curity  or  omit  to  enforce  satisfaction  of  it. 
The  act,  directing  that  injunctions  shall  issue  but  within  four  months  after  the 
rendition  of  a  judgment  at  law,  is  only  directory  to  the  Judges;  and  forms 
no  gfooad  for  dissolving  an  injunctioa,  after  the  defendant  hat  appeared  and 
put  in  hit  anaver  to  the  bill . 
The  caaet  of  Qfoper  t.  fFtfat*,  3  Dev.  dt  BaL  Eq.  90,  NOavn  r.  WiUumu^ 
Ibid.  118,  and  Pitgh  v.  Maer^  i  Hawks,  363,  cited  and  approved. 

Appeal  from  an  interlocutory  order  of  the  court  of  Eqaity 
of  Wake  County,  at  the  Fall  Term  1844,  his  Honor  Judge 
Caldwell  presiding,  which  order  directed  the  injunctioui  which 
had  been  obtained  in  this  case,  to  be  continued  to  the  hearing. 
The  facts  disclosed  by  the  bill  and  answer  were  as  follows. 

On  the  26th  of  October,  1839,  William  W.  White,  gave  a 
bond  for  the  sum  of  $1,641  16,  in  which  Johnson  Busbee  and 
the  plaintiff  joined,  as  his  sureties ;  and  which  came  by  as- 
signment to  the  Triistees  of  the  Rix  Hospital  Fund.  They 
brought  an  action  on  the  bond  in  Wake  County  Court,  and 
obtained  judgment  against  all  the  obligors  in  November,  1842; 
from  that,  the  defendants  appealed,  and  at  the  next  term  of  the 
Superior  Court,  which  was  on  the  tst  Monday  of  April,  1843| 
judgment  was  rendered  against  White,  Busbee  and  Smith,  and 
the  sureties  for  the  appeal.  At  the  same  term  of  the  Superior 
Court,  a  judgment  was  rendered  in  favor  of  one  Johns,  for  a- 
bout  $600,  against  the  same  persons ;  and  also  one,  in  fiivor 
of  one  Atkins,  for  about  $700,  against  White,  Busbee  and 
Smith.  The  three  judgments  made,  together,  upwards  of 
$3,000.  Writs  of  fieri  facias  were  taken  oat  on  all  the  judg- 
menu,  and  delivered  to  the  Sheriff,  in  April  1843^  and  served 
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on  certain  property  of  White  oo  the  4thday  of  May,  following ;  Doe.  1844. 
and  that  was  all  the  property  he  had.  g  .^- 

At  May  term  1843,  of  Wake  County  Court,  which  was  on       v 
the  third  Monday,  the  defiindant,  John  McLeod,  obtained  ^^^^^ 
two  judgments  against  the  said  White  and  Busbee  for  $3,269 
72,  in  the  whole,  besides  costs ;  and  at  the  same  time  judg< 
ments  were  rendered  in  favor  of  other  persons,  against  White 
and  Basbee,  for  about  $1,630  28. 

A  few  days  before  the  County  Court,  but  aAer  the  issuing 
of  the  executions  from  the  Superior  Court,  Johnson  Busbee 
conveyed  to  Trustees,  all  his  visible  estate,  (except  certain  of 
his  slaves,)  upon  trust,  to  sell  and  pay  certain  debts  of  his  own, 
which  exceed  in  amount  the  value  of  the  effects  assigned. — 
Writs  of  fieri  facias  were  taken  out  in  May,  on  the  judgments 
in  the  County  Court,  and  delivered  to  the  Sheriff;  and,  as  the 
latter  executions  could  not  reach  the  property  conveyed  by 
Busbee,  in  his  deed  of  trust,  and  those  from  the  Superior 
Court  could,  because  their  teste  was  prior  to  the  execution  of 
the  deed,  McLeod  requested  the  Sheriff  to  serve  the  executions 
from  the  Superior  Court  on  the  property  conveyed  by  Busbee, 
and  leave  the  property  of  White  and  the  negroes  of  Busbee, 
which  he  omitted  to  convey,  for  the  satisfaction  of  the  County 
Court  executions.  But  the  Sheriff  declined  doing  so,  and 
levied  the  executions  from  the  Superior  Court  on  the  said  ne- 
groes of  Busbee,  as  being  of  prior  teste^  and  entitled  to  the 
preference,  and,  subject  thereto,  he  levied  the  County  Court 
executions  on  the  same  property  of  White,  and  the  same  slaves 
of  Busbee;  and  he  made  known,  that  he  would  sppiy  the 
proceeds  of  sale  to  the  executions  according  to  their  legal  pri- 
orities ;  and  White  and  Smith  united  in  a  request  to  him,  that 
he  would  do  so.  With  the  view  of  saving  his  own  debts,  Mc 
Leod  then  purchased  the  judgment  of  the  Trustees  of  the  Rix 
Hoapital,  and  took  an  assignment  of  it,  and  gave  the  Sheriff 
notice  thereof,  and,  inasmuch  as  none  of  the  executions  desig. 
Dated  any  of  the  parties  as  sureties,  he  again  required  the  Sher- 
iffnot  to  proceed  farther  on  the  Rix  Hospital's  execution,  a- 
gainst  the  property  of  White  and  the  negroes  of  Busbee,  so 
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Dec.  1844.  levied  on,  but  to  sell  the  same  under  the  other  executions. — 
"^r^But  the  Sheriff,  ut  the  instance  of  White  and  Smith,  still  per- 
V  sisted  in  his  previous  determination,  and,  in  consequence  there< 
McLcod.  ^j.  jj^Leoj  withdrew  the  Rix  Hospital  execution,  from  his 
hands.  The  Sheriff  then  sold  White's  property  for  $2,372  50, 
and  Bnsbee*s  negroes,  that  were  left  out  of  his  deed,  for  $2,9- 
67  15 ;  in  all,  $5,339  65.  He  did  not,  however,  pay  over 
those  moneys  to  the  plaintiffs  in  the  executions,  but  returned 
the  special  matter  and  submitted  it  to  the  Courts  to  decide,  to 
which  of  the  creditors,  and  in  what  proportions,  it  should  be 
paid.  After  the  sale,  McLeod  again  delivered  to  the  Sheriff 
the  Rix  Hospital  execution,  and  required  him  to  serve  it  on  the 
property  of  Smith,  and  on  that  of  Busbee,  convejred  by  the 
deed  of  trust ;  which  he  did,  and  returned  the  levies  to  the 
Superior  Court,  at  October  term,  1843.  At  that  term,  it  was 
also  decided,  on  the  Sheriff's  return,  that  the  executions  from 
the  Superior  Court  in  favor  of  Johns  and  Atkins,  should  be 
first  satisfied  out  of  the  proceeds  of  White's  property,  and 
the  residue  of  the  whole  sum  of  $5,339  65,  applied  to  the 
the  judgments  in  the  County  Court,  j^ro  rata.  McLeod  then 
sued  out  a  vendiiioni  exponas  on  the  levy  on  the  property  of 
Busbee  and  Smith  returned  on  the  Rix  Hospital's  execution 
and  delivered  it  to  the  Sheriff  on  the  20th  day  of  October,  1843. 
On  the  29th  of  March,  1844,  the  plaintiff  filed  this  bill  a- 
gainst  McLeod,  in  which  he  prays  for  relief  and  an  injunction. 
It  states,  that  the  plaintiff  applied  to  Busbee  to  join  in  the  suit, 
and  that  he  had  refused,  and  has  become  insolvent,  and  makes 
the  same  allegations  as  to  White.  Upon  the  bill  and  the  usual 
affidavit  of  the  truth  of  its  allegations,  an  injunction  was 
granted  in  vacation. 

The  answer  sets  forth  the  facts  much  as  they  appear  in 
the  foregoing  statement.  It  admits,  that  White  is  insolvent 
and  has  no  property ;  and  it  states,  that  Busbee's  assignment 
did  not  include  any  debts  that  might  be  due  to  him,  but  it  ad- 
mits that  he  has  no  visible  property  except  that  assigned,  and 
that  he  is  reputed  to  be  insolvent.  The  defendant  denies, 
that;  when  he  purchased  the  judgment  from  the  trustees  of 
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the  Rix  Hospital,  he  knew  that  Smith  and  Busbee  were  sure-^M*  ]84>* 
ties,  though  he  now  admits  such  to  be  the  fact.     ^1  he  answer    g^jiij^ 
further  insists,  upon  the  delay  in  filing  the  bill,  for  more  than       ^ 
four  months  after  the  decision  of  the  court  as  to  the  npplica- 
tion  of  the  money  raised  by  the  sheriff. 

The  defendant  moved  upon  his  answer  for  a  dissolution  of 
the  injunction,  but  his  Honor  refused  the  motion,  and  ordered 
the  injunction  to  stand  until  the  hearings  buY  alio  wed  the  de* 
fendant  an  appeal. 

Iredell  for  the  plaintiff,  relied  on  the  cases  of  Cooper  v. 
Wilcoxy  2  Dev.  &  Bat.  Eq.  90,  and  Nelson  v.  Williams^  2 
Dev.  &  Bat.  Eq.  118. 

Badger  for  the  defendant.  To  arrange  the  executions  in 
such  manner,  and  to  apply  the  property  liable  to  all  and  each 
of  them,  so  as  to  produce  satisfaction  of  all,  was  the  duty  of 
the  sheriff  without  any  instructions  to  that  effect  from  Mc- 
Leod.  The  whole  amount  of  the  executions  in  his  hands, 
was  more  than  $8,000.  The  three  Superior  Court  executions 
were  for  about  $3,3211,  and  the  lien  of  these  overreached  Bus- 
bee's  deed  of  trust,  while  the  County  Court  executions  for 
more  than  $4,000,  were  tested  subsequently  to  that  deed| 
and,  therefore,  could  not  authorise  a  seizure  of  the  property 
conveyed  by  it.  By  applying  Busbee's  property  in  the  hands 
of  the  trustee,  wholly  to  the  satisfaction  of  the  Superior  Court 
executions,  and  the  other  property  of  Busbee  with  that  of 
White,  to  the  County  Court  executions,  the  satisfaction  of  all 
would  be  produced.  If  it  is  the  duty  of  the  sheriff  to  endea* 
vor  to  procure  satisfaction  of  all  executions  in  his  hands,  then 
he  was  bound  to  make  such  application.  If  a//  the  execu- 
tions had  come  into  his  hands  at  the  same  time,  no  doubt  can 
be  made,  that  he  was  bound  so  to  levy  them,  as  to  produce  en« 
tire  payment  of  them  all,  and,  as  necessary  to  this  end,  to  seize 
under  the  elder  executions,  that  property  of  Busbee,  which 
was  not  liable  to  the  junior.  What  difference  is  produced  by 
the  fact  of  the  levy  upon  White's  property,  before  the  junior 
executions  came  into  his  hands  ?     Nothing  is  gained  by  the 
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Dee.  1844.  delivery  to  the  sheriff;  executions,  by  our  law,  haviog  priori- 
gj^jj^~  ty  amongst  themselves,  as  well  as  a  lien  upon  the  debtor's  pro* 
V  party,  from  their  teste,  and  not  from  their  delivery.  Nor  is 
'  any  specific  right  of  satisfaction  out  of  property  seized  under 
an  execution,  gained  by  such  seizure  as  against  other  execu- 
tions, for,  by  the  decisions  of  this  court,  the  proceeds  of  a  sale 
are  to  be  applied  to  all  executions  in  the  sheriff's  hands  at  the 
time  of  the  sale,  according  to  their  priorities,  without  regard 
to  the  time  of  delivery,  or  to  the  process  under  which  the  sei* 
zure  is  made.  Up  to  the  sale,  all  the  property  of  all  the  par- 
ties, liable  under  the  executions,  was  a  fund  subject  to  the  sat- 
is&ction  of  all  the  debts,  so  far  as  any  l^al  application  of  the 
same  by  the  sheriff  could  produce  that  result.  When,  there- 
fore, upon  the  delivery  of  the  junior  executions,  the  sheriff 
found,  that,  to  apply  the  property  seized  under  the  senior  ex- 
ecutions to  these  latter,  would  leave  the  former  unsatisfied,  it 
became  his  duty  to  seize  the  property  of  Busbee  conveyed  by 
the  deed,  and  apply  it  wholly  to  the  satisfaction  of  the  senior 
executions;  and  seize  and  sell  the  property  of  White  under 
the  junior  ones,  because  it  was  then  apparent,  that,  by  this 
course  only,  could  all  be  paid,  and  he  was  bound  to  pay  all,  if 
he  could. 

But  if  the  sheriff  was  not  absolutely  bound  in  law  so  to  do, 
at  least,  it  must  be  conceded  he  could,  if  he  chose,  lawfully  so 
have  done.  Either  position  produces  the  same  result  in  the 
decision  of  this  cause.  For  what  has  McLeod  done  ?  He  has 
compelled  the  sheriff  to  do,  not  other  or  more  than  he  ought 
or  lawfully  might  have  done,  but  less.  He  has  compelled  him 
to  withdravv  the  property  of  White  from  one  only  of  the  Su- 
perior Court  executions,  whereas  it  ought  to  have  been  with- 
drawn from  all  these.  But  surely  the  plaintifl^  cannot  allege, 
as  an  injury  to  him,  that,  by  the  action  of  McLeod,  that  result 
has  been  produced,  which,  without  that  action,  the  law  requir- 
ed or  permitted  to  be  produced. 

The  Judge,  in  the  court  below,  grounded  his  judgment  up- 
on the  decision  of  this  court  in  Nelson  v.  Williams^  2  D.  & 
B.  Eq.  118,  but  it  is  respectfully  submiUed,  that  this  case  does 
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not  support,  but  19  indirectly  opposed  to  birjudgment.  There  ^^'  1M«. 
ao  execution  had  been,  by  agreement  between  the  creditor  ^^^^^ 
and  the  surety,  levied  upon  the  property  of  the  principal,  for  ▼ 
the  indemnity  of  the  surety,  and  afterwards  was  assigned  to 
another  creditor,  who  had  a  deed  of  trust  upon  the  same  pro- 
perty made  subsequently  to  the  execution.  The  assignor 
raised  the  execution,  sold  under  his  deed,  and  then  sought  to 
chaige  the  surety,  and  the  case  was  decided  upon  the  express 
ground  that  it  was  unjust  to  withdraw  the  execution  in  favor 
of  a  creditor,  who  had  no  specific  claim  on  the  property,  and 
that  the  sheriff  should  have  been  allowed  to  enforce  the  exe<* 
cation,  which  was  the  only  process  in  his  halids.  Here  Mc^ 
Leod  bad  a  specific  claim  and  lien  on  the  property  of  White 
under  his  County  Court  execution,  and  it  was  not  unjust  in 
the  Rix  Hospital  to  assign,  nor  in  him  to  take  their  judg-^ 
ment,  in  order,  by  his  control  over  it,  to  give  effect  to  his  own 
execution ;  and,  here,  also,  instead  of  preventing  the  dieriff 
Atom  the  discharge  of  the  duty  which  the  law  under  those  cir- 
cumstances required  of  him,  McLeod  has  enforced  its  per* 
fiwrnance. 

It  is  therefore  contended,  on  the  part  of  the  defendant,  that 
if  the  plaintiff  has  sustained  any  loss  by  the  action  of  the  de-* 
ftndant,  he  has  sustained  no  injury,  and  has  no  equity  for  re« 
lief  by  injunction  in  this  court. 

Again :  If  he  ever  had  such  equity,  he  has  loet  it  by  delay. 
The  Revised  Statute,  "  Courts  of  Equity,"  see.  12,  prohibits 
the  issuing  of  an  injunction  after  four  months  from  the  judg^. 
ment,  except  in  the  cases  therein  mentioned,  and  this  case  ia 
not  one  of  them.  On  this  appeal  and  sheriff's  return,  the  Su« 
perior  Court  ordered  the  application  of  the  money  raised,  and 
a  vendiiimri  ejrponoj,  against  the  property  of  the  plaintiff  and 
Bnsbee ;  that  ven.  exp.  was  issued  and  placed  in  the  sheriff^ 
bands  five  months  before  the  plaintiff's  bill  was  filed  and  the 
injunction  awarded. 

At  all  events,  the  judge  erred  in  retaining  the  injunction 
for  the  whole  amount.  For  the  plaintiff's  complaint  is,  thai 
the  property  of  White,  his  principal,  should  have  been  ap« 
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Dec.  1944.  pUed  to  the  three  Superior  Court  executions ;  but  if  this  had 
"^^jj^'been  done,  there  would  have  remained  due  upon  the  Rix 
V       Hospital  judgment  assigned  to  McLeod,  nearly  a  thousand 
^       '  dollars.    According  to  his  own  ground  of  equity,  the  injunc- 
tion should  have  been  dissolved  as  to  this  amount. 

RuFFiNjC.  J.  The  question,  on  which  the  merits  oi  this 
case  depend,  has  been  fully  settled  by  previous  decisions  of 
this  Court.  The  judgment  of  the  court  of  law  was  perfectly 
correct,  that  none  of  the  money  in  the  Sheriff's  hands  was 
applicable  to  the  debt  in  the  name  of  the  Rix  Hospital ;  for 
the  question  there  was  between  the  plaintifis  in  the  several  ex* 
ecutions,  and,  as  this  execution  had  been  withdrawn  before 
the  sale,  the  Sheriff  could  not  apply  any  of  the  money  to  it, 
but  was  bound  to  apply  it  to  the  executions  under  which  he 
made  the  sale.  But,  still,  the  question  remained,  what  eflSect 
the  conduct  of  the  creditor,  in  withdrawing  the  execution  un- 
der the  circumstances  then  existing,  ought  to  have  on  his  right 
in  equity  to  raise  the  debt  out  of  the  surety.  We  think  it 
clear,  that,  as  far  as  he  would  have  got  satisfaction  out  of  the 
property  of  the  principal  debtor,  if  he  had  let  the  execution  have 
its  course  on  the  levy,  to  that  extent  the  surety  is  discharged. 
The  cases  of  Co^er  and  Arrington  v.  WUeox^  2  Dev.  d& 
Bat.  Eq.  90,  and  Nelson  v.  WiUiams,  Ibid.  118,  are  directly 
in  point.  The  principle  is,  that,  whenever  a  cdlateral  secu- 
rity on  the  property  of  the  principal  is  given  or  obtained,  it 
amounts  to  a  specific  appropriation  of  those  effects  to  the  debt ; 
and,  therefore,  the  surety  is  entitled  to  the  benefit  of  it  as  well- 
as  the  creditor,  and  the  creditor  is  under  a  duty  to  the  surety 
not  wilfully  to  impair  the  security  or  omit  to  enforce  satisfac- 
tion on  it.  It  was  urged  on  us  at  the  bar,  that  there  was  a 
distinction  between  the  case  of  NeUon  v.  WiUiamSy  and  the 
present  in  this;  that  in  the  former,  the  security  on  the  proper- 
ty of  the  principal  by  the  fieri  facias  was,  at  the  instance  of 
the  surety,  and  by  an  agreement  between  him  and  the  credit- 
or, and  was  expressly  for  the  purpose  of  obtaining  an  indem- 
nity to  the  surety.    It  might  be  replied,  if  necessary,  that  in. 
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point  of  fact,  this  is  substantially  the  same  case.    But  it  is  not  Dec.  1844. 
necessary  to  compare  the  cases  in  that  respect ;  for  the  truth  .  " 

is,  that  the  circumstances  alluded  to,  though  noticed  in  the  ▼ 
opinion  of  the  Court,  because  existing  in  that  case,  had  no  in-  ^  ^  * 
fluence  upon  the  decision.  Care  was  taken  to  let  that  be  seen 
by  saying,  that  "the  surety  is  entitled  to  every  collateral  secu- 
rity which  the  creditor  gets  into  his  hands,  and  that,  as  soon 
as  it  is  created,  and  &y  trAa/ever  means  the  surety's  interest 
in  it  attaches,  and  the  creditor  cannot  impair  it."  Several  in- 
stances of  the  application  of  the  principle,  are  then  noticed, 
in  which  the  supposed  securities  were  not  obtained  at  the  in- 
stance of  the  surety.  The  wrong  done  to  the  surety  by  the 
creditor,  is  not  defeating  an  effort  by  the  surety  to  obtain  an  in-  . 
demnity ;  but  it  consists  in  this,  that  the  creditor  has  a  secu- 
rity for  his  debt  on  the  principal  debtor's  own  property,  and 
has  destroyed  or  departed  with  the  same  to  the  prejudice  of 
the  surety.  Therefore,  it  was  said  in  Nelson  v.  WUliamSy 
that  it  was  immaterial  by  what  means  the  security  was  creat- 
ed, and,  in  so  saying,  the  Court  adopted  the  language  of  Lordt' 
Eloon.  In  May  hew  v.  Crickett  2  Swans.  191,  he  said  "the 
circumstance,  that  the  plaintiffs  (the  sureties)  did  not  know  that 
the  defendants  (the  creditors)  held  a  warrant  of  Attorney^  was 
of  no  consequence ;  because  sureties  are  entitled  to  the  bene- 
fit of  every  security  which  the  creditor  had  against  the  prin- 
cipal debtor ;  and  whether  the  surety  knows  of  the  existence 
of  those  securities  or  not  is  immaterial."  Upon  that  ground, 
be  held  in  that  case,  that  where  the  creditor  had  taken  a  sepa- 
rate  judgment  against  the  principal  debtor,  and  took  his  goods 
in  execution,  and  then  withdrew  the  execution — all,  without 
the  knowledge  of  the  surety— it  was  a  discharge  of  the  sure- 
ty, [n  the  present  case,  the  sureties  knew  of  the  security 
created  by  the  levy  on  the  principal's  effects,  and  it  was  the 
only  means  of  saving  themselves  from  loss,  and  they  urged 
the  creditor  to  proceed  on  it ;  but  he  withdrew  the  execution 
for  the  express  purpose  of  throwing  the  loss  of  this  debt  upon 
the  sureties,  because,  thereby,  he  hoped  to  save  another  debt 
X3 
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Dec  1844.  of  his  owD,  the  ezecutioa  for  which  was  posterior  to  that  of 
smun    ^he  Hospital. 
V  li  was  said  at  the  bar,  that  the  Sheriff  might  have  arran^nl 

^  '  the  execations  so  as  to  raise  the  largest  possible  amount  of  the 
execution  debts,  by  satisfying  the  Superior  Court  executions 
out  of  the  property  of  Busbee  and  Smith,  and  applying  White's 
property  and  Busbee's  negroes,  that  were  not  conveyed,  to  the 
County  Court  executions ;  and  that,  if  the  Sheriff  hud  done 
so,  those  sureties  could  have  had  no  redress  against  him. — 
And  it  was  thence  inferred,  that  the  defendant  is  not  to  blame 
for  bringing  about  a  state  of  things,  for  which  the  Sheriff,  if 
effected  by  him,  would  not  have  been  responsible.  But  ihe 
consequence  does  not  follow.  The  Sheriff  proceeds  in  obedi- 
ence to  his  writs,  and  therefore  their  mandates  justify  him,  aiid 
be  is  not  bound  to  enter  into  any  equities  between  any  of  the 
parties.  But,  if  the  creditor  attempts  to  have  a  use  made  of 
the  writ,  which,  however  legal,  is  inequitable,  a  Court  of  equi- 
ty  will  restrain  him.  Therefore,  the  legal  irresponsibility  of 
the  Sheriff,  for  discharging  the  property  of  the  principal  debt- 
or and  seizing  that  of  tiie  surety,  Eason  v.  Petway^  1  Dev. 
&,  But.  44,  does  not  establish  the  liberty  of  the  creditor  to 
bring  about  the  same  state  of  things.  It  may  be  true,  also,  that 
the  Sheriff  and  the  creditor  might  arrange  the  executions,  or, 
if  the  expression  may  be  allowed,  marshall  the  debtor's  pro- 
perty, so  as  to  raise  the  largest  sum  for  the  creditors.  But 
that  can  ouly  be  allowed  in  equity,  if  at  all^  in  respect  of  a 
defendant,  who  is  liable  for  all  the  debts,  and  whose  property 
is  in  such  a  state,  that  only  a  portion  of  it  can  be  reached  by 
one  of  the  executions,  while  another  execution  may  cover  the 
whole.  Such,  for  example,  may  be  the  case  of  Busbee ;  a- 
gainst  whom  all  of  the  judgments  both  in  the  Superior  Court 
and  County  Court,  were  rendered.  To  him,  therefore,  it  was 
immaterial,  as  White's  property  was  insufficient  to  pay  them 
all,  whether  this  or  that  one  had  the  benefit  of  that  property. 
For  that  reason  it  may  also  be,  that  the  creditor  might  proper- 
ly obtain  satisfaction  of  the  Rix  Hospital  execution  oat  of  the 
property  conveyed  by  Busbee  in  the  deed  of  trust.    But,  with 
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those  questions  we  now  have  no  concern.  They  arise  between  Dee.  1844. 
persons  not  before  us.  Smith  was  liable  only  for  the  judg-  ^  . . 
ments  in  the  Superior  Court  and  was  not  a  party  to  those  in  "^  r 
the  County  Court.  The  only  question  which  arises  upon  this  "^'-•^• 
appeal  Trom  an  interlocutory  decree  is,  whether  the  injunction 
should  be  continued  for  any  and  what  part  of  the  debt,  so  as 
to  restrain  the  creditor  from  raising  it  from  the  present  plain- 
tifil  Now,  as  between  Smith  and  the  creditor,  the  latter  is 
bound,  as  we  have  seen,  not  to  have  given  up  the  securities 
he  had  for  the  debt.  Even  if  he  could,  as  against  Busbeei 
levy  the  whole  of  the  debt  out  of  his  property,  yet  he  could 
not  rightfully  do  so  in  respect  to  Smith's  responsibility ;  bo- 
cause  as  soon  as  Busbee's  property  had  paid  the  debt,  an  ac* 
tion  would  arise  to  him  against  Smith  for  contribution,  where- 
as White's  property,  as  far  as  it  went,  would,  if  applied,  have 
been  an  absolute  discharge  to  all  concerned.  When,  there- 
fore, the  execution  was  levied  upon  White's  property  and  also 
upon  Busbee's  negroes,  and  was  the  preferable  lien  upon  both 
of  those  funds,  McLeod  ought  not  to  have  discharged  those 
properties  therefrom,  and  caused  them  to  be  applied  otherwise. 
It  is  clear,  therefore,  that  the  injunction  should  have  been  con- 
tinued, at  least,  partially.  And  as  far  as  we  can  conjecture, 
it  might  properly  have  been  dissolved  for,  probably,  thiee  or 
four  hundred  dollars,  or  even  a  liule  more.  But  in  the  pre- 
sent state  of  our  information,  we  are  unable  to  see  the  precise 
sum,  for  which  the  injunction  should  have  been  continued,  or 
for  which  it  should  have  been  dissolved.  In  the  first  place,  it 
is  admitted,  that  White's  property  brought  $2,372  50,  and 
that  the  executions  of  Johns  and  Atkins,  said  to  be  about  $1,- 
300,  exclusive  of  interest  and  costs,  were  satisfied  thereout. 
With  that  application  of  the  fund,  the  plaintiff.  Smith,  has  no 
cause  of  complaint,  inasmuch  as  he,  like  Bushee,  was  bound 
for  both  of  those  debts  as  well  as  that  to  the  Rix  Hospital. 

It  was  therefore  immaterial  to  White  and  his  sureties, 
whether  the  deficit  exist  as  a  balance  due  on  one  of  the  exer 
cutions  or  as  balances  on  all  of  them.  After  satisfying  Johns 
and  AtkinS|  there  would  be  &  residue  of  ten  or  twelve  hund- 
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Dee.  1S44.  red  dollars  of  the  proceeds  of  While's  property  applicable  to 
Smith  ^^^  ^^  Hospital's  judgment ;  which  would,  probably,  leave 
V  $700  or  $800  thereof,  to  be  paid  by  Busbeeand  Smith.  Bus- 
^  '  bee's  share  thereof,  was  raised  out  of  the  sale  of  his  negroes. 
We  speak  of  it  as  having  been  raised,  because,  although,  as 
between  the  creditor  and  Busbee,  the  former  may  still  be  at 
liberty  to  proceed  upon  the  le\ry  on  this  execution  on  the  other 
property  of  Busbee,  yet,  for  the  purpose  of  exonerating  Smith 
in  this  Court  from  liability  for  Busbee's  half  of  White's  defi- 
cit, the  money  is  to  be  considered  as  having  been  raised,  inas- 
much as  the  sales  of  Busbee's  property,  on  which  the  execu- 
tion was  levied,  and  which  was  applicable  to  it  in  the  first 
place,  exceeded  Busbee's  share  of  the  deficit,  and  has  been  re- 
ceived by  Mclieod.  Therefore,  the  injunction  should  have 
been  dissolved  only  for  the  amount  of  Smith's  share  of  the 
deficit — supposed  to  be,  as  before  mentioned,  three  or  four 
hundred  dollars.  Probably,  that  could  soon  have  been  esti- 
mated by  the  master,  from  the  executions  and  Sherifi''s  returnS| 
shewing  the  debts,  interest  and  costs.  And  if  either  of  the 
parties  had  so  moved,  it  would  have  been  the  correct  course 
to  have  ordered  that  estimate,  and  required  the  piaintifi'to  pay 
into  Court  his  half  of  the  balance  found,  and  on  those  terms 
only  continued  the  injunction.  But,  as  the  Court  could  not 
ascertain  the  balance  irom  the  pleadings,  and  there  was  no 
computation  asked  for,  but  the  defendant  moved  peremptorily 
for  a  dissolution  generally  of  the  injunction,  we  do  not  see 
what  course  the  Court  could  have  pursued,  other  than  that, 
which  was  adopted,  of  continuing  the  injunction  to  the  hear, 
ing ;  at  which  time  only  can  the  Court  refer  a  cause  to  the 
master,  properly  speaking,  for  an  account. 

The  court  holds  that  the  delay  in  filing  the  bill,  for  more 
than  four  months,  is  not  a  ground  for  dissolving  the  injunc- 
tion in  this  case.  Perhaps  it  may  be  the  proper  construction 
of  the  act  of  1800,  that  it  embraces  only  those  cases  in  which 
the  bill  is  founded  on  an  equity  existing  at  the  time  the  judg- 
ment at  law  was  obtained — which  seems  to  be  the  obvious 
purview  of  the  act.    But  whether  that  be  so  or  not,  we  are  of 
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opinion,  that  when  the  defendant  answers,  and  the  plaintiff's  ^^'  ^84^- 
equity  is  apparent  upon  the  answer  itself,  the  injunction  should  ^smith^ 
not  be  dissolved^  although  it  may  have  been  at  first  improvi-  v 
dently  granted.  The  legislature  did  not  mean,  that  no  relief " 
should  be  given  in  the  court  of  equity  against  a  judgment  at 
law  more  than  four  months  old.  The  act  has  never  been  re- 
garded as  a  statute  of  limitation,  constituting  a  peremptory 
bar  to  a  bill,  or  to  granting  an  injunction.  It  is  directory  to 
the  Judges  out  of  court  not  to  grant  injunctions  on  the  billi 
and  the  usual  affidavit  of  the  plaintiff  to  its  truth ;  and  it  was 
not  meant  to  alter  the  jurisdiction  in  court.  By  the  original 
course  of  the  court  of  equity,  an  injunction  was  not  ordinarily 
granted  before  answer  or  a  default  in  not  answering.  But  as  \ 
our  courts  sit  but  twice  in  the  year,  and  only  for  short  periods, 
it  became  necessary  to  authorise  a  Judge  to  grant  the  writ  ex 
parte  in  vacation.  Then  the  restriction  of  the  act  of  1800 
was  provided  as  a  proper  guard  against  the  abuses,  that  might 
grow  up  from  those  preliminary  injunctions.  But  when  the 
time  comes  for  a  defendant  to  answer,  and  he  fails  to  do  so,  or 
he  comes  in  with  his  answer,  and  upon  its  face  an  equity  for 
the  plaintiff  is  seen,  the  old  jurisdiction  of  the  Judge  in  court 
exists  to  award  an  injunction,  as  ancillary  to  the  relief,  to 
which  the  plaintiff  will  unquestionably  be  entitled  in  the  pro- 
gress of  the  cause.  Therefore,  if,  in  such  a  case,  an  injunc- 
tion had  been  granted  by  a  Jud^  in  vacation,  however  im- 
provident] y,  it  would  be  idle  to  dissolve  it ;  because  in  the  next 
breath  the  court  would  be  obliged  to  award  one  on  the  answer 
to  the  same  effect.  That  the  act  has  not  been  regarded  as 
creating  a  bar,  upon  the  very  short  period  mentioned  in  it,  is 
seen  from  the  case  oiPugh  v.  Maer,  4  Hawks.  362 ;  in  which 
it  was  held,  that  where  the  defendant  is  fully  secured,  by  the 
payment  of  the  money  into  court,  the  purpose  of  the  act  is 
fulfilled,  and  the  injunction  may  properly  be  awarded  on  the 
bill  in  vacation,  after  the  time  prescribed  in  the  act. 

Per  Curiam,  Ordered  to  be  certified 

accordingly. 
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EZRA  A.  SHARPE  vs.  JOEL  B.  KING. 

Dec*  1844.  U  it  a  rule  in  Equity,  on  the  subject  of  injanctiont,  that,  where,  by  the  an* 
-^— ^— >  swer,  the  plaintiff's  %hole  equiy  is  denied,  and  the  sta;emeDt  in  the  an- 
swer is  credible,  and  exhibits  no  attempt  to  evade  ;he  material  chaiges  of 
the  bill,  the  injanciion  will  be  dissolved. 
Where  a  pany  refened  matters  in  contest  between  himself  and  another  to  ar- 
bitration, and,  after  the  award  was  made,  he  had  full  time  and  oppoitonity 
to  examine  it,  and  then  gave  his  bond  for  the  amount  awarded  against 
him,  he  cannot  af^erwaids  have  relief  upon  the  ground  of  errors  in  the 
award  Equity  is  no  more  bound  to  take  care  of  those,  who  can  take  care 
of  themselves  and  will  not,  than  is  a  court  of  law. 
The  ease  of  Moon  y.  HyZton,  I  Dev.  £q.  429,  cited  and  approved. 

Appeal  from  an  interlocutory  decree  of  the  Court  of  Equity 
of  Iredell  county,  at  the  Fall  Term,  1S44,  his  Honor  Judge 
Manly  presiding,  ordering  the  injunction  heretofore  granted 
in  this  case  to  be  dissolved. 

The  matters  contained  in  thrill  of  injunction  and  the  an- 
swer thereto  are  stated  in  the  opinion  delivered  in  this  Court. 

Alexander^  Boyden  and  Iredell  for  the  plaintiff. 
Osborne  and  J.  H.  Bryan  for  the  defendant. 

Nash,  J.  The  plaintiff  in  his  bill  charges,  that  a  copart- 
nership existed  between  himself  and  the  defendant,  and  that, 
having  closed  their  business,  they  agreed  to  select  two  indi- 
viduals to  settle  and  adjust  their  accounts,  agreeing  to  abide 
by  their  award ;  that,  accordingly,  a  Mr.  Sharpe  and  a  Mr. 
Cowan  were  selected  as  the  arbitrators,  to  whom  all  matters 
in  dispute  were  submitted  ;  that  the  arbitrators  proceeded  to 
the  discharge  of  their  duties,  and  in  due  time  made  up  their 
award,  to  which  he  objected,  and  it  was  by  him  and  the  de- 
fendant referred  back  to  the  same  individuals,  who  again  ex- 
amined the  accounts,  and  made  another  award,  based  upon 
the  first.  And  upon  the  return  of  this  last  judgment  of  the 
arbitrators,  he  gave  to  the  defendant  his  bond  to  perform  thr 
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award ;  that,  upon  this  bond,  suit  had  been  bronght  against  Dee.  18M. 
him,  and  a  judgment  obtained  by  the  defendant ;  and  h^  pray-   gij^^p^" 
ed,  among  other  things,  for  an  injunction  to  stay  him  from  col-      ▼ 
lectipg  the  money.     The  ground,  upon  which  he  asked  for         ^' 
the  injunction,  was,  that  in  their  award,  the  arbitrators  had 
made  a  mistake,  in  this,  among  other  items ;  that  they  had 
charged  him  with  the  sum  of  $1,553  69,  whereas,  they  ought 
to  have  charged  him  only  with  the  sum  of  $109  U4,  and  that, 
upon  a  fair  settlement  of  the  accounts,  the  defendant  would 
be  largely  indebted  to  him.      The  bill  further  states,  thut  the 
first  award  of  the  arbitrators  was  made  on  the  22d  day  of  De- 
cember, 1841,  and  contained  this  error,  which  was  transferr- 
ed, by  the  arbitrators,  into  the  second  award,  which  was  made 
and  returned  on  the  17th  March,  1842,  and  that  he  executed 
the  bond,  on  which  judgment  was  obtained,  in  ignqrance  of 
the  error  existing  in  it.     An  injuuctiou  was  granted  agreea- 
bly to  the  prayer  of  the  bill. 

The  answer  denies  that  the  arbitrators  made  any  mistake 
in  stating  the  accounts,  or  that  there  was  any  error  in  the 
award  made  by  them ;  and  avers,  that  the  item  of  $1,553  69, 
to  which  the  complainant  now  excepts,  was  a  just  and  proper 
charge  against  him,  and  that  he  did  not  owe  the  complainant 
any  thing.  It  further  states,  that  when  the  second  award  was 
made  atid  handed  to  the  parties,  it  was  deliberately  read  over 
to  the  plaintiff,  who  made  no  objections,  and,  with  a  fall 
knowledge  of  its  contents,  executed  the  bond,  upon  which 
judgment  was  obtained.  I  have  stated  only  such  portions  of 
the  bill  and  answer,  as  have  a  material  bearing  upon  the  ques- 
tion before  this  court.  Before  the  coming  in  of  the  answer  in 
the  court  below,  the  injunction  was,  upon  the  motion  of  the 
defendant,  dissolved,  and  from  that  interlocutory  order,  an 
appeal  was  taken  to  this  court,  and  our  only  enquiry  is,  whether 
there  is  error  in  that  order.  We  think  there  is  none.  The 
plaintiff 's  equity  is  fully  met  by  the  defendant's  answer,  in 
each  particular.  He  swears,  there  is  in  the  award  of  the  ar- 
bitrators no  error,  but  that  its  statements  and  conclusions  are 
just  and  true.    It  is  a  rule  in  equity,  on  the  subject  of  injunc-  j 
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Dee.  iSl4.UoaS)  that)  where  by  the  answer  the  plaintiff's  whole  equity  is 
"7r~"  denied,  and  the  statement  in  the  answer  is  credible,  and  ex- 
j  hibits  no  attempt  to  evade  the  material  charges  of  the  bill,  the 
*°*'  injunction  will  be  dissolved.  Moore  v.  Hyllon  and  others^ 
1  Dev.  Eq.  429.  We  see  no  attempt  in  the  answer  to  pass  by 
the  allegations  of  the  bill ;  it  is  full,  and,  so  far  from  beiilg  in- 
credible, it  is  fully  sustained  by  the  two  awards,  copies  of 
which  are  appended  to  the  plaintiff's  bill.  We  have  looked 
into  the  awards,  and  find  that  the  investigations,  made  by  the 
^  arbitrators,  was  a  most  minute  and  labored  one.  The  ac- 
counts appear  to  have  been  gone  fully  into,  and,  after  having 
their  attention  drawn  to  these  alleged  errors  in  the  first  award, 
upon  a  reconsideration  of  their  report,  they  reaffirm  them. 
There  is  not  the  slightest  insinuation  in  the  bill  against  the 
integrity  of  the  arbitrators.  Again,  one  of  the  grounds  upon 
which  the  prayer  for  the  injunction  rests,  is  the  allegation  of 
the  plaintiff,  that  he  did  not,  at  the  time  he  executed  the  bond, 
know  of  the  existence  of  the  errors  in  the  award  of  the  arbi* 
trators.  This  is,  under  the  circumstances  charged  in  the  bill, 
an  extraordinary  allegation.  The  plaintiff  states,  and  the 
awards  show  the  fact  to  be  so,  that  the  material  errors  alleged 
to  be  in  the  last)  were  contained  in  the  first  award,  and  that 
he  was  dissatisfied  with  the  first,  because  of  its  errors,  and  that 
the  arbitrators  took  the  first  award  as  the  basis  of  the  second. 
But,  beside  this,  the  defendant  swears  in  his  answer,  that,  be- 
fore the  plaintiff  executed  the  bond,  the  award  last  made  was 
deliberately  read  over  to  him.  This  award  was  made  on  the 
I7th  of  March,  1842,  when  the  bond  was  executed.  Judg- 
ment is  obtained  on  the  bond  in  August,  1843,  and  the  bill  is 
filed  the  12th  December,  1843.  The  casq  shows,  that  the 
plaintiffhadavailedhimselfof  theaward,  sofar  as  to  collect 
the  debts  assigned  him  by  it,  or  a  portion  of  them. 

The  case  is  not  before  us  for  hearing,  but  only  on  the  mo- 
tion to  dissolve  the  injunction. 
Ifthe  plaintiff  was  ignorant,  that  the  last  award  contained 

^Che  same  error  that  the  first  did,  which  the  statements  of  the 
bill  and  answer  do  not  permit  us  to  believe,  it  was  his  own 


( 
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fault ;  if  he  had  given  himself  the  trouble  to  examine  it,  he  Dee.  1841. 
would  have  found  if,  so.      The  use  of  reasonable  diligence 
would  have  protected  him.      And  equity  is  no  more  bound  to 

I  take  care  of  those  who  can  take  care  of  themselves  and  will 
not,  than  is  a  court  of  law.    1st  Story's  Equity,  p.  159,  s.  146. 

II  Fonblan.  Eq.  B.  1,  ch.  3,  s.  3.      Pe^my  v.  Martin^  4  John. 
jCh.  R.  566. 

It  is  the  opinion  of  the  court,  there  is  no  error  in  the  inter- 
locutory decree  appealed  from.  There  must  be  a  decree  ibr 
the  costs  of  this  court  against  the  plaintiff. 

Peh  Curiam,  Certificate  ordered  accordingly. 


JESSE  WOMBLE  vs.  JOSIAU  CHEEK  &  AL: 

Where  the  plaintiff  has  an  equitable  title  to  a  tract  of  land,  the  legal  title  to 
which  is  in  the  heirs  of  a  person  deceased,  and  the  plafntifiTs  wife  ia 
one  of  those  heirs,  he  cannot  have  a  decree  against  her  to  eomptl  her  to 
join  in  the  conveyance  of  soeh  legal  title. 

When  he  dies,  his  representatives  may  file  a  bill  against  her,  or,  when  she 
dies,  he  may  file  a  bill  against  her  real  representatives,  to  obtain  her  legal 
title. 

Cause  removed  by  consent  from  the  Court  of  Equity  of 
Moore  county,  at  the  Fall  Term,  1844.  The  facts,  appearing 
from  the  pleadings  and  proofs,  were  these: 

The  bill  states,  that  the  plaintiff,  some  six  or  seven  years 
ago,  contracted  with  one  Travis  Harper,  to  purchase  a  tract 
of  land  lying  in  Chatham  county,  containing  171  acres,  more 
or  less,  at  the  price  of  $650,  payable  in  three  instalments  i 
that  he  paid  the  first  instalment,  ($300)  and  gave  his  bonds 
for  the  residue,  and  was  put  into  the  possession  of  the  land, 

Y3 


Cheek. 
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Dec.  1844.  which  he  has  retained  ever  since ;  that  Harper,  thereupon, 
JT  . .  made  a  conveyance  of  the  land  to  the  plaintiff.  Before  the 
y  second  instalment  became  due,  Harper  required  him  to  give 
further  security  for  the  payment  of  the  said  bonds ;  whereup- 
on, he  called  on  the  late  John  Cheek  to  become  his  surety, 
who  agreed  to  d3  so,  upon  condition  that  Harper  should  con-i 
vey  the  land  to  him,  for  the  purpose  of  indemnity.  He  there- 
fore surrendered  the  deed,  which  Harper  had  before  executed 
to  him,  (it  never  having  been  registered)  and  the  plaintiff,  as 
principal,  and  Cheek,  as  his  surety,  executed  to  Harper  their 
joint  bonds  for  the  residue  of  the  purchase  money,  and  Har- 
per then  executed  to  Cheek  a  deed  in  fee  for  the  said  land. 
The  plaintiff  avers,  that  the  conveyance  was  made  to  Cheek 
to  secure  him  from  any  loss  on  account  of  his  suretyship. 
And  that  it  was  agreed  between  them,  that  when  the  purchase 
money  should  be  paid  by  the  plaintiff,  the  said  Cheek  was  to 
convey  the  said  tract  of  land  back  to  him.  The  plaintiff  says, 
that,  since  that  time,  and  before  the  death  of  Cheek,  he  paid 
all  the  purchase  money  that  was  due  to  Harper,  and  that 
Cheek  thee  promised  him  to  make  him  a  deed  for  the  said 
land,  agreeably  to  the  original  contract ;  but  he  said  he  had 
mislaid  the  deed  that  Harper  had  given  to  him  for  the  land, 
and  could  not  do  it  then.  Ct^eek  died  in  the  year  1836,  with- 
out executing  to  the  plaintiff  any  deed  for  the  said  land,  as 
he  intended.  The  bill  states,  that  the  defendants  are  the  heirs 
at  law  of  Cheek,  and  the  widow,  who  has  filed  a  petition  for 
her  dower  in  the  said  land,  and  is  prosecuting  the  same  to 
execution.  The  bill  prays  for  a  conveyance  to  the  plaintiff  of 
the  said  land,  and  that  the  widow  of  Cheek  be  enjoined  from 
proceeding  in  her  suit  for  dower. 

As  to  the  adult  defendants,  there  is  a  decree  against  them 
pro  confesso.  The  guardian  of  the  infant  defendants  has 
made  the  usual  answer,  that  he  knows  nothing  of  the  matter ; 
and  he  prays  that  the  plaintiff  be  put  to  full  proof,  &c.  The 
wife  of  the  plaintiff  is  one  of  the  heirs  of  John  Cheek,  and 
the  plaintiff  makes  her  a  parly  defendant. 
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Winston  for  the  plaintiff!  I>ec.  1844. 

No  counsel  for  the  defendants.  "wombiT 

V 

Daniel,  J.  In  equity,  «  wife  may,  by  her  next  friend,  Cheek, 
sue  her  husband.  And  it  is  said,  that,  if  a  husband  is  a  plain- 
tiff in  a  suit  in  equity,  and  makes  his  wife  a  defendant,  he  is 
considered  as  thereby  renouncing  his  marital  right  over  her, 
and  she  is  allowed  to  answer  separately,  without  an  order  of 
the  court  for  the  purpose.  Calvert  on  Parties,  273.  1  Ba.  A. 
C.  737.  But  this  plaintiff'  is  now  tenant  in  common  in  pos- 
session in  right  of  his  wife.  How  can  this  court  force  her  to 
make  a  conveyance  of  the  legal  title  in  fee  to  her  husband  ? 
Although  tne  wife,  by  her  next  friend,  has  not  in  this  case 
made  any  resistance  to  the  plaintiff's  claim,  we  do  not  see  the 
mode  in  which  we  can,  by  a  decree,  carry  into  execuiioo  the 
prayer  of  the  plaintiff*  against  her.  We  must  therefore  dis- 
miss the  bill  as  to  her,  leaving  the  plaintiff*  or  his  heirs  to  seek 
a  proper  remedy  against  the  wife  or  her  heirs,  when  the  rela- 
tion of  husband  and  wife  shall  have  ceased  by  the  death  of 
one  of  them.  We  have  examined  the  testimony  taken  in  the 
cause,  and  it  proves  to  our  satisfaction  the  case  made  by  the 
bill,  to  wit,  that  the  plaintiff*  purchased  of  Harper  the  said 
land,  and  paid  the  money,  and  that  Cheek  took  the  legal  title 
by  a  conveyance  from  Harper,  only  to  indemnify  himself 
against  any  loss  in  his  becoming  the  surety  for  the  purchase 
money.  There  is,  therefore,  a  resulting  trust  in  favor  of  the 
plaintiff*,  and  he  has  a  right  to  call  for  the  legal  title,  so  far  as 
the  same  is  now  In  the  other  heirs  of  Cheek.  From  the  ne- 
cessity of  the  case,  a  decree  must  be  made  for  a  conveyance 
to  the  plaintiff  from  the  other  children  of  John  Cheek,  de- 
ceased, excluding  the  p]aintiff*'s  wife.  And,  furthermore,  he 
is  entitled  to  a  perpetual  injunction,  restraining  the  widow  of 
Cheek  from  prosecuting  her  suit  for  dower  in  the  said  tract  of 
land. 

Per  Curiam,  Decree  accordingly. 
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HUTSON  NANCE  vs.  H.  B.  ELLIOTT  &  AL. 

Dec.  1844.  When  one  purchases  land  from  a  vendor,  whose  title  is  afterwards  ascertais- 
'■  ed  to  be  delective,  and  the  purchaser  by  his  own  means  supplies  *ihe  defect 

ABd  secures  his  title,  he  has  no  claim  in  equity  upon  the  veodor,  for  what 
he  has  expended  in  so  perfeciing  his  title. 

Cause  set  for  hearing  and  transrerred  from  the  Court  of 
Equity  of  Randolph  County,  at  the  Fall  Term,  1§44. 

The  Bill  sets  forth,  that  the  plaintiff  purchased  Trom  Benja- 
min Elliott,  the  Testator  of  the  defendants,  the  land  mention- 
ed in  his  bill,  at  the  price  of  one  hundred  dollars,  for  which 
he  gave  his  bond,  and  the  said  Elliott  promised  to  make  him 
a  good  title ;  that  he  took  possession  and  made  somo  improve- 
ments, after  which,  he  discovered  that  Elliott  had  no  title,  the 
land  being  vacant ;  whereupon,  he  entered  it  himself,  and  took 
out  a  grant  in  his  own  name,  and  that  he  called  upon  Elliott 
to  surrender  up  his  bond,  who  refused  to  do  so,  but  sued  him 
upon  it,  and  in  1840  recovered  judgment,  which  he  paid  off 
in  the  year  1841.  The  bill  charges,  that  at  the  time  of  the  sale 
to  him,  Elliott  knew  he  had  no  title,  and  prays  that  the  defen- 
dants, the  Executors  of  Elliott,  may  account  with  and  pay  to 
him,  the  money  so  recovered  and  paid  by  him  to  the  testator. 

The  defendants  admit,  that  their  testator  had  entered  the 
land  in  question  and  had  it  surveyed  according  to  law,  and, 
in  1830  or  1831,  made  with  the  plaintiff  a  contract  to  sell  to 
him  for  one  hundred  dollars ;  ihat  at  the  time  of  the  sale  to  the 
plaintiff,  he,  the  testator,  had  taken  out  no  grant,  but  merely 
held  the  land  in  entry ;  and  allege,  that  the  agreement  between 
the  parties  was,  that  the  plaintiff  was  to  pay  the  purchase 
money  to  the  State  and  take  out  a  grant  in  the  name  of  the 
■aid  Elliott,  who  was  then  to  make  a  title  to  the  plaintiff.  And 
it  was  ftirther  agreed,  that,  if  the  plaintiff  should  suffer  the  en- 
try to  lapse,  he  was  then  to  enter  it  in  his  own  name.  It  fur- 
ther alleges,  that  the  plaintiff  did  suffer  the  entry  of  the  said 


Elliott. 
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Elliott  to  lapse,  aud,  in  accordance  with  the  agreement,  mnde^^^^-  i^^* 
his  ftntry  and  obtained  his  grant,  and  is  now  in  the  undisturb-  ^^^^^  " 
ed  possession  of  the  land,  under  a  full  and  perfect  title.  The  ^^  v 
answer  admits  the  recovery  of  the  judgment  and  its  payment 
by  the  plaintiff',  and  that  the  plaintiff's  grant  issued  in  1R33 — 
Benjamin  Elliott  died  in  1840,  and,  after  he  had  obtained  his 
grant,  the  plaintiff*  made  several  payments  on  his  bond, 

J,  H.  Hauffhton  for  the  plainlilf. 
Mendenhall  4*  Iredell  for  the  defendants. 

Nash  J.  The  only  witness,  on  behalf  of  the  plaintiffj  who 
speaks  anything  as  to  the  contract  between  the  parties  is  Col. 
Isaac  Lamb,  and,  what  he  testifies,  he  states  came  from  the 
plaintiff*.  He  surveyed  the  land  for  the  plaintiff",  who  on  that 
occasion  told  him,  that  it  had  been  agreed  between  him  and 
Benjamin  Elliott,  that  the  entry  of  the  latter  should  be  dropt, 
as  the  witness  expressed  it,  and  that  he,  the  plaintiff*,  should 
re-enter  it,  and  in  his  own  name  take  out  a  grant  for  it,  and, 
that  they  had  made  tliis  agreement,  because  it  would  cost  less 
money  than  to  take  out  the  grant  in  Elliott's  name,  who  would 
then  have  to  make  him  a  deed,  and  that  Nance  was  to  pay  the 
expenses  of  the  survey  aud  the  purchase  money  to  the  State, 
all  of  which  Elliott  was  to  credit  him  for.  We  cannot  well 
see,  why  the  case  was  not  settled  as  soon  as  this  testimony 
was  taken.  It  is  evident  from  it,  that  the  statements  of  the 
bill  were  pot  true,  and  that  those  in  the  answer  were.  Nance 
must  have  known,  at  the  time  of  his  purchase,  that  Elliott 
had  not  perfected  the  title  to  the  land,  and  it  is  evident,  from 
bis  own  testimony,  that  it  was  part  of  the  agreement  between 
him  and  Elliott,  that  the  entry  of  the  latter  should  be  suffered 
to  lapse,  and  a  re-entry  made  by  the  plaintiff*,  after  the  lapsing 
of  the  entry  made  by  Elliott.  Another  entry  in  his  name 
could  not  be  made  of  the  same  land,  within  twelve  months 
thereafter ;  and  all  entries  lapse  and  return  to  the  State,  and 
become  subject  to  re-entry,  whenever  the  purchase  money  is 
not  paid  on  or  before  the  31st  December,  of  the  second  year  af- 


JBlUott. 
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Dec.  iiW4.tertheeutry  is'made,Rev.St.,c.49,sec.lO,ll,12.  There-entiy 
"^j^jj^"  therefore,  could  not  have  been  made  by  Nance  in  the  name  of 
,  V  ^  Elliott,  Vithin  twelve  months  after  its  lapsing.  But,  the  re- 
entry was  made  by  him  in  pursuance  of  the  agreement  be~ 
tween  him  and  his  vendor.  If  he  did  not  receive  credit  for 
the  money  paid  by  him,  at  the  time  the  judgment  was  recov- 
ered, it  was  his  own  fault,  in  not  claiming  and  laying  before 
the  Jury,  his  evidence  to  prove  it.  We  do  not  see,  however, 
how,  upon  his  own  statement,  we  could  grant  him  the  relief 
he  asks.  He  does  not,  in  his  bill,  seek  to  set  aside  the  contract, 
but  asks  the  Court  to  compel  the  defendants  to  return  the 
money  he  has  paid,  and  permit  him  to  keep  the  land.  He  has 
now  a  good  and  indefeasible  title  to  the  land,  and  stands  in  no 
need  of  any  assistance  from  the  defendants  to  make  it  better. 
If  the  fact  had  been,  as  he  states  it,  that  he  believed  at  the 
time  of  his  purchase,  that  Benjamin  Elliott  had  a  good  title  to 
the  land,  and  upon  discovering  the  contrary,  had  applied  to  a 
Court  of  Equity  to  set  aside  the  contract,  or  to  complete  the 
title  by  paying  the  necessary  expenses,  no  doubt  his  prayer 
would  have  been  granted,  if  sufficiently  sustained  by  proof. 
Instead  of  pursuing  this  course,  he  undertakes  to  supply,  and 
does  succeed  in  supplying,  the  alleged  defects  of  title.  He 
now  has  all  that  he  contracted  for,  and  in  Equity  has  no  claim 
for  relief. 

Per  Curiam^  Bill  dismissed. 
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SIMON  NEWSOM  vs.  JOAB  NEWSOM'S  HEIRS, 

Where  an  administrator  suffers  a  debt,  \ehich  is  really  doe  from  the  estate,  to  Dee.  1844^ 
be  recovered  from  him  by  a  person  not  properly  eniiiled  to  it,  though  while  — — 
the  judgment  is  unreversed,  he  will  be  protected  in  paying  it  out  of  the  per- 
sonal estate,  yet  it  forms  nu  ground  for  a  claim  of  the  admiaistraior  against 
the  heirs,  as  for  money  disbursed  by  him  for  the  benefit  of  the  estate  beyond  j 

the  personal  assets  he  had  received.  I 

An  administrator  can  have  no  claim  against  the  heirs  for  his  commissions, 
though  he  may  have  expended  all  the  personal  estate  in  the  payment  of 
debts. 

Cause  removed  from  th^  Court  of  Equity  of  Wayne  Coun- 
ty, at  the  Fall  Term,  1844.    The  case  was  as  follows : 

The  complainant  charges,  that  as  administrator  of  Joab 
Newsom,  he  paid  and  discharged  debts  of  his  intestate,  to  an 
amount  greatly  exceeding  the  assetts,  which  came  to  his  hands, 
and  that  he  was  induced  to  make  these  advances  from  a  full 
belief,  that  the  assetts  would  reimburse  him.  In  this  expec- 
tation he  was  disappointed,  from  the  insolvency  of  some  of 
the  debtors,  and  other  causes.  He  clainas  to  be  in  advance 
for  the  estate  to  the  amount  of  $636  91,  as  reported  by  com- 
missioners appointed  to  audit  and  settle  his  accounts.  The 
deficiency  in  the  personal  assetts,  he  also  attributes  to  unex- 
pected recoveries  made  against  him,  as  administrator  of  his 
intestate.  His  prayer  is,  to  be  indemnified  out  of  the  real  es- 
tate descended  to  the  heirs  of  Joab  Newsom,  the  defendants^ 

The  answers,  not  denying  the  payments  made  by  the  plain- 
tiff, allege  he  made  the  over-payments,  officiously,  and  with-* 
out  any  necessity,  and  that  the  deficiency  in  the  assetts  was 
occasioned  by  the  plaintiffs  paying  the  interest  of  a  large  debt 
obtained  by  one  Kilpatrick,  as  the  administrator  of  John  King^ 
against  the  estate  of  Joab  Newsom,  and  that  the  said  Kilpa- 
trick  had  proposed  to  the  plaintiff,  if  he  would  pay  the  princi- 
pal, he  would  remit  the  interest,  which  considerably  exceeded 
the  principal.    This  proposition  was  rejected  by  the  plaintiff, 
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Dee.  1844.  and  the  whole  debt  recovered  of  him.    Replication  was  tak- 
"^^     "en  to  the  answers,  and,  the  cause  being  set  for  hearing,  the  ac- 
V       counts,  by  a  decree  of  the  court,  were  referred  to  the  master^ 
Newaom.  ^^^  j^j^  ^j^^jg  j^g  report.    In  making  his  report  the  master 
took  for  the  basis  thereof,  the  account  of  the  auditors  return- 
ed to  the  County  Court  of  Wayne,  from  which  it  appeared 
the  estate  was  indebted  to  the  plaintiff  the  sum  of  $536  91, 
which  was  reduced  by  money  subsequently  received  by  the 
plaintiff,  to  the  sum  of  $306  24. 

To  this  report  the  defendants  excepted,  because  the  master, 
in  making  his  statement,  had  allowed  the  plaintiff,  as  a  dis- 
bursement, the  sum  of  $2,206  76,  which  was  the  interest  on 
a  debt  paid  to  Harry  Kirkpatrick,  as  the  administrator  of  John 
King. 

Mordecaiy  Etiisled  and  Washington  for  the  plaintiff. 
J.  H,  Bryan  for  the  defendant. 

Nash,  J.  In  looking  over  the  exhibits  filed  in  the  case,  wc 
find  that  one  John  King  died  in  the  year  1813,  having  made 
and  published  in  writing  his  last  will  and  testament,  which 
was  duly  proved,  and  the  intestate,  Joab  Newsom,  qualified  as 
executor  thereof,  and  took  upon  himself  its  due  execution. 
By  his  will,  John  King  gave  several  bequests,  and  among 
them  the  following :  "I  also  give  all  the  rest  of  my  property, 
that  is  not  given  away,  (o  be  sold  and  equally  divided  between 
the  heirs  of  my  daughter,  Martha  Daniel,  lawfully  begotten 
of  her  body.  My  will  is,  that  my  executor  keep  the  money 
arising  from  what  I  give  my  daughter,  Martha  Daniel's  chil- 
dren, until  they  arrive  at  the  age  of  twenty-one."  Upon  the 
death  of  Joab  Newsom  intestate,  Harry  Kilpatrick,  was,  by 
the  proper  tribunal,  appointed  administrator  de  bonis  won, 
with  ihe  will  annexed,  upon  the  estate  of  John  King,  and  fil- 
ed his  petition  in  the  County  Court  of  Wayne,  against  tho 
present  plaintiff,  as  administrator  of  Joab  Newsom,  to  recover 
the  legacy  to  the  children  of  Martha  Daniel,  and  obtained  a 
decree  therofor,  under  which  decree  the  money  was  paid  to 
Kilpatrick.     We  think  this  decree  was  entirely  erroneous.    It 
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is  evident,  that  Harry  Kilpatrick,  administrator  de  bonis  non  of  Dee- 1844. 
John  King,  was  not  the  proper  person  to  take  the  legacy  into  j^ewsom 
his  hands.    It  was  in  the  possession  of  the  plaintiff,  as  a  trus-       v 
tee  for  the  children  of  Mrs.  Daniel.    They  were  no  parties  to  ^*'^*"°' 
the  suit.    The  County  Court  gave  the  petitioner  a  decree  for 
the  sum  of  $3,471  17,  of  which  the  sum  of  2,206  76  was  in- 
terest, and  for  which  the  defendants  except. 

Erroneous,  however,  as  this  decree  is,  until  reversed,  it  is 
binding  upon  all,  who  were  parties  to  it.  It  is  not,  however, 
binding  upon  the  children  of  Mrs.  Daniel,  the  legatees  under 
John  King's  will,  and  the  payment  of  it  to  the  administrator  cle 
bonis  non,  Kilpatrick,  is  no  discharge  to  the  real  estate  of  Jo- 
ab  Newsom.  And  those,  who  were  bound  to  make  it  good, 
are  still  so  bound.  And,  of  course,  the  plaintiff  has  no  right 
to  come  into  this  court,  and  ask  that  the  lands  should  be  sub- 
jected to  make  good  a  deficiency  so  created.  There  is,  how- 
ever, another  fatal  defect  in  the  plaintiff's  claim.  It  is  this. 
The  master  reports,  as  due  to  the  plaintiff,  the  sum  of  $360  24. 
Upon  looking  into  the  accounts  audited  in  the  County  Court, 
and  taken  by  the  master  as  the  basis  of  his,  we  find  that  the. 
auditors  allowed  the  plaintiff  conunissions  to  the  amount  of 
$366  04,  a  sum  exceeding  that  found  due  to  him,  by  six  dol- 
doUars.  However  just  and  proper  the  commissions  may  be, 
as  a  charge  against  the  personal  estate,  it  certainly  can  consti- 
tute no  claim  on  the  part  of  the  plaintifi)  as  a  charge  upon  the 
real  estate. 

Upon  both  grounds,  then,  the  plaintiff  is  debarred  of  the 
relief  he  seeks.  For,  although  the  payment  under  the  decree, 
referred  to,  will  protect  him  against  any  one  claiming  the  per- 
sonal estate  of  Joab  Newsoin,  it  is  different  when  he  comes 
and  claims  relief  against  the  real  estate. 

The  exception  of  the  defendant  is  allowed,  and  the  bill  dis- 
missed with  costs. 

Per  Curiam,  Bill  dismissed  with  costs. 

ZS 
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WILLIAM  HEATIiMAN,  ADM'R,  &c.  w.  JOSEPH  HALL  &  Ai.^ 

I 

I  Dee.  1844.  To  conatitote  a  ccmrejance  to  a  trastee  for  a  mamed  woman,  one  for  her 


i^  sole  and  separate  use,  no  teclinical  language  is  neeessary.  Bat  it  mast 
appear  uneqaivocally  on  the  lace  of  the  instrnmeat,  to  the  satisfaction  of 
the  court,  that  the  intention  "was  to  exclude  the  husband  from  any  interfer- 
ence with  the  property  conveyed. 
Where  a  conveyance  was  made  to  a  trustee  of  certain  negroes,  in  trust  "  for 
the  entire  use,  benefit,  profit  and  advantage  oP  the  feme  covert— HeU,  that, 
by  these  words,  a  sole  and  separate  estate  in  the  property  was  conveyed  ti> 
her. 

Cause  removed  from  the  Court  of  Equity  of  Rowan  coan^ 
ty,  at  the  Spring  Term,  1844. 

The  bill  sets  forth,  that  Joseph  Kiucaid  died  in  August  1840^ 
and  that,  by  the  proper  tribunal,  the  plaintiff  was  duly  appoint- 
ed administrator  upon  his  estate ;  that,  some  twenty  years  be- 
fore the  death  of  the  intestate,  he,  being  much  embarrassed 
in  his  circumstances,  a  constable  levied  an  execution  upon  a 
negro  woman,  named  Lucy,  and  at  the  sale,  the  defendant, 
Joseph  Hall,  a  brother  in-law  of  the  intestate,  became  the  pur- 
chaser, at  what  price,  the  plaintiff  does  not  know,  as  the  bill 
of  sale  which  the  defendant  took  from  the  constable  was  never 
proved  and  registered-  The  bill  avers,  that,  before  the  sale,  it 
was  expressly  agreed  between  the  said  Joseph  Kincaid  and 
the  said  Hall,  that  the  latter  should  purchase  said  Lucy,  and 
that  Kincaid  should  have  the  right  to  redeem  her  atany  time, 
by  paying  Hall  his  money  with  the  legal  interest  thereon ; 
that  in  pursuance  of  this  arrangement,  Hall,  on  the  day  after 
the  sale  or  in  some  short  time  thereafter,  sent  Lucy  back  to 
the  intestate,  where  she  remained  up  to  the  time  of  bis  death ; 
that  during  the  time  the  said  Lucy  was  in  the  possession  of 
the  said  Kincaid,  she  had  six  children,  of  whom  one  was  nam- 
ed Betty  and  another  Simon ;  that,  about  two  years  after  the 
purchase  by  Hall,  the  intestate,  through  th^  agency  of  the  said 
Hall,  sold  two  other  negroes  to  one  Kirder,  for  about  $1,000, 
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and,  with  a  view  to  pay  off  all  his  debts  and  redeem  Lucy ;  Dee.  i844. 
and  sooa  thereafter,  the  parties  met  at  the  house  of  the  said  gg^u^^ 
Hall,  when  they  had  a  settlemeut,  and  the  said  Kincaid  made       v 
a  full  payment  of  the  purchase  money  of  Lucy,  and  the  said  ' 

Hall  surrendered  up  the  constable's  bill  of  sale,  and  the  said 
Kincaid  took  it  away  with  him,  and  on  his  way  home,  from 
forgetfulness  or  some  other  casuality,  left  it  at  the  house  of  one 
Linster,  also  a  brother-in-law ;  nnd  that  thereafter,  the  said 
Hall  obtained  possession  of  the  said  bill  of  sale,  how,  the  plain- 
tiff does  not  know,  but  without  the  knowledge  or  consent  of 
Kincaid,  which  said  Hall  still  keeps  under  various  pretexts, 
always,  however,  admitting  that  Kincaid  had  paid  him  his 
money ;  that,  about  the  year  1830,  the  intestate  became  dis- 
eased and  continued  to  get  worse  until  1S35,  when  he  became 
entirely  deranged,  and  so  continued  up  to  the  time  of  his 
death  ,*  that,  in  the  year  1837,  the  said  Hall  conveyed  the  said 
negro  Lucy,  with  her  increase,  to  one  Ashbell  Smith,  then  and 
still  a  resident  of  a  foreign  government,  in  trust,  for  the  entire 
benefit  of  the  defendant,  Eleanor  Kincaid,  then  the  wife  of  the 
said  intestate,  during  her  life,  and,  after  her  death,  the  negro 
Simon  to  be  conveyed  to  the  defendant  Lucinda  Kincaid,  and 
the  negro  Betty  and  her  increase  to  the  defendant  Sarah  W. 
Kincaid;  and  the  remainder  of  the  property  to  be  sold  and  e- 
qually  divided  among  the  heirs  of  the  said  Eleanor  ;  that  the 
said  Lucinda  and  Sarah,  were  children  of  his  intestate,  beside 
whom  he  left  a  son  living  out  of  the  State,  another  daughtei» 
under  coverture,  and  an  infant  grand-daughter,  whose  mother 
was  dead :  that,  in  January  1840,  the  negroes  Betty,  Simon 
and  Mary,  were  hired  out  by  one  Jessee  Kincaid,  as  the  agent 
or  attorney  in  fact  of  tiie  said  Smith,  but  that  notes  were  tak- 
en payable  to  the  said  Hall,  and  that,  in  January  1841,  the 
said  Hall,  as  Trustee  for  Mrs.  Kincaid,  hired  out  the  same  ne- 
groes, though  forbidden  to  do  so  -,  that  the  rest  of  the  negroes 
remained  in  the  possession  of  the  said  Eleanor,  and,  soon  after 
the  plaintiff  administered,  he  attempted  to  take  them  into  his 
possession,  and  sell  other  portions  of  the  property,  all  of  which 
was  claimed  by  the  defendants,  and  they  refused  to  surrender  up 
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Dee.  1&14.  the  bill  of  sale;  that  the  defendants,  Eleanor,  Lucy  and  Sa- 
^~r~^rah,  often,  before  his  intestate  became  deranged,  declared,  that 
V        the  said  Hall  had  no  right  to  the  negro  liUcy,  and  that   tl)c 
*  '    said  intestate  had  fully  paid  up  Hall  for  the  monej'^,  and  that 
he  surrendered  the  bill  of  sale ;  and  that  the  deiendants  bad 
conspired  to  defraud  the  deceased  and  his  next  of  kin,  and 
that  the  said  Ashbell  Smith  had  full  knowledge  of  these  facts 
at  the  time  he  accepted  the  deed  of  trust.     The  prayer  of  the 
bill  is  for  a  surrender  of  the  negroes  by  the  defendants,  and 
that  they  may  account  for  the  hire,  and  concludes  with  a  pray- 
er for  general  relief. 

The  answer  of  Joseph  Hall  admits  the  death  of  Joseph 
Kincaid,  and  that  the  complainant  is  his  rightful  administra- 
tor, the  sale  of  Lucy  by  the  constable,  and  that  he  purchased 
her  for  $300.  But  he  denies  positively,  that  there  was  any 
agreement  or  understanding  between  him  and  the  said  Kin- 
caid, as  to  the  redemption  of  Lucy,  before  the  sale  or  after. 
He  avers,  that,  at  the  time  he  purchased  Lucy,  he  bought  a 
negro  boy  named  York,  and,  as  he  was  returning  home,  upon 
Mrs.  Eleanor  Kincaid  complaining  of  the  circumstances,  he 
told  her  it  was  out  of  his  power  to  keep  both  the  negroes  ; 
that,  if,  in  the  sale,  he  reimbursed  himself,  he  would  secure  to 
her  all  over,  hut  that  this  promise  was  merely  voluntary  ;  that 
he  purchased  York  and  Lucy  for  a  fair  and  full  price,  and  for 
himself,  but  with  a  determination  to  do  something  for  the  wife 
of  Kincaid,  who  was  the  sister  of  his  wife,  as  he  saw  the  fam- 
ily would  come  to  want ;  that  Joseph  Kincaid  was  entirely 
insolvent,  and  unable  to  pay  his  debts,  and  that,  in  a  short 
time,  all  his  property  was  sold,  and  did  not  discharge  what  he 
owed,  and  that  a  considerable  amount  remains  unpaid  still  -, 
that  Joseph  Kincaid  never  set  up  any  title  to  the  negro  Lucy, 
and  knew  of  his  conveying  her  and  her  children  to  Ashbell 
Smith,  and  the  purpose  thereof;  that  he  never  had  a  settle- 
ment with  Kincaid,  as  to  the  money  paid,  nor  has  any  of  it 
ever  been  repaid  him, ;  that  he  kept  Lucy  some  time  in  his 
IMJssession  after  he  bought  her,  and  then  hired  her  at  the  price 
of  $50  a  year,  to  the  said  Kincaid,  and  that  he  has  always 
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claimed  the  title  of  said  Lucy  from  the  time  of  the  sale,  and  Dec.  i844. 
held  her  and  her  children  adversely  to  the  said  Kincaid,  and  Heathmaa 
with  his  knowledge.    He  admits  the  transfer  of  Lucy  and  her       ▼ 
children  to  Ashbell  Smith,  and  avers  that  Kincaid  knew  it  at  ' 

the  time,  and  approved  ^'of  it  ]  that,  some  years  before  his 
death,  Kincaid  was  afflicted  with  fits,  but  denies  that  they  af- 
fected his  mind,  except  for  the  time  they  were  on  him,  but 
avers,  that  his  mind  was  sound  to  the  time  of  his  death,  and 
denies  all  fraud. 

The  ^nswer  of  Jesse  ^Kincaid  admits  the  death  of  Joseph 
Kincaid,  and  the  qualification  of  the  complainant  as  his  ad- 
ministrator, denies  all  knowledge  of  any  understanding  or 
agreement  between  Hall  and  the  said  intestate,  as  to  the  pur* 
chase  of  Lucy,  avers  the  total  insolvency  of  the  intestate,  and 
denies  that  his  mind  was  unsettled  by  his  disease,  but  avers 
that  it  remained  strong  and  active  to  the  time  of  his  death. 

The  joint  answers  of  Eleanor  and  Sarah  Kincaid  admit 
the  sale  of  Lucy  and  York  by  the  constable,  and  the  purchase 
by  Joseph  Hall,  in  the  year  1821,  but  that  he  purchased  for 
himself,  and  that,  at  that  time,  Joseph  Kincaid  was  entirely  in* 
solvent,  unable  to  pay  his  debts,  and  that  they  still  remain  un- 
paid. They  aver,  that  the  intestate  was  not  at  the  sale,  but 
that,  after  it  was  over,  Joseph  Hall  promised  the  defendant, 
Eleanor,  that^  after  indemnifying  him  for  what  he  had  paid  for 
the  negjTQes,  he  would  convey  all  over  to  her,  that  it  would  not 
4o  to  convey  any  thing  to  the  said  intestate,  as  his  creditors 
would  immediately  seize  it;  that  this  conversation  was  com- 
municated to  Joseph  Kincaid,  who  approved  of  the  arrange- 
ment, and  never  during  her  life  claimed  said  negroes  as  his, 
but  always  admitted  they  .were  Joseph  Hall's.  They  deny 
that  the  intestate  was,  at  any  time  before  his  death,  deprived 
of  his  reason,  or  unable  to  manage  his  affairs,  except  when 
fits  were  on  him,  admit  the  making  of  the  deed  as  set  forth, 
and  deny  that  they  ever  thought  or  said  that  Joseph  Hall 
had  no  right  to  the  negro  Lucy  and  her  increase,  or  that  they 
were  afraid  he  would  injure  the  intestate. 
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Dec.  1814.     Iredell  for  the  plaintiff. 
Hcaihman     Boyden  for  the  defcDdants. 

T 
Hall 

Nash,  J.  The  foundation  of  the  plaintiff's  bill  is,  that, 
Joseph  Kincaid  being  in  eaibarrassed  circumstances,  a  con- 
stable levied  an  execution  on  the  negro  Lucy,  and  it  was 
agreed  between  him  and  the  defendant,  Hall,  that  be,  Hall, 
should  purchase  said  negro,  and  permit  the  said  Kineaid  to  re- 
deem her,  and  the  gravaman  is,  that,  in  violation  of  that  con- 
tract, he  has  conveyed  the  negro  Lucy  and  all  her  increase  to 
the  widow  of  Kincaid,  the  defendant  Eleanor,  for  her  life,  and 
after  her  death,  the  negro  Simon  to  Sarah  Wells  Kincaid,  and 
Betty,  the  child;  to  Lucinda  Kincaid,  the  other  two  defendants, 
and,  after  the  death  of  the  said  Eleanor,  the  remaiiider  of  the 
negroes  to  be  sold  and  divided  among  all  her  children.  The 
defendant,  Hall,  positively  denies  that  he  ever  made  any  such 
agreement  with  Joseph  Kincaid,  either  before  or  after  the  sale; 
states  that  he  purchased  the  negro  Lucy  with  his  own  money, 
at  a  full  price,  and  for  his  own  purposes ;  that  it  would  have 
been  idle  to  have  made  any  such  contract,  for  he  knew  Kin- 
caid was  very  much  embarrassed ;  that  he  then  owed  at  least 
$1000  more  than  he  could  ever  pay,  which  is  still  due  and 
unpaid,  and  that,  seeing  the  embarrassed  situation  of  the  fam- 
ily, he  told  Mrs.  Eleanor  Kincaid  his  intention  of  securing  to 
her  whatever  might  remain  afier  repaying  himself;  that  this 
promise  was  entirely  gratuitous,  but  that  he  had  performed  it. 
The  plaintiff  has  entirely  failed  to  sustain  his  charge ;  no  ev- 
idence has  been  adduced  by  him  to  prove  the  existence  of  any 
contract  or  argreement,  or  even  understanding,  between  his 
intestate  and  Hall,  that  the  former  should  have  the  right  to 
redeem. 

He  alleges  the  long  and  continued  possession  of  the  intes- 
tate, as  proof  of  it.  The  answer  of  Hall  fully  and  expressly 
denies  it,  and  the  circumstances  proved  in  the  case  support 
the  answer,  and  sufficiently  explain  the  possession.  Hall  did 
not  purchase  with  any  view  to  his  own  profit,  but  with  the 
intention  to  aid  the  sister  of  his  wife  and  her  children,  and  he 
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has  fully  and,  we  think,  honestly,  done  so.  The  plaintiff  fur-  Dec.  1844. 
ther  alleges,  that,  about  two  years  after  the  constable's  sale,  Heathmaa 
Kincaid  and  Hall  met  at  the  house  of  the  latter,  when  they  v 
had  a  full  settlement,  and  Hall  surrendered  up  tbe  bill  of  sale 
for  Lucy,  to  Kincaid.  This  part  of  the  plaintiff's  case  rests 
upon  the  testimony  of  Joseph  Linster,  and  his  wife.  The 
character  of  the  former  has  been  assailed  in  such  a  manner, 
as  greatly  to  weaken  the  force  of  his  testimony,  and  to  incline 
the  Court  to  lay  it  aside,  and  the  testimony  itself  is  suspicious. 
Be  appesrs,  from  his  own  account  and  from  his  connection 
with  the  parties,  to  have  fully  known  all  the  circumstances  at- 
tending the  transaction ;  yet,  he  gives  us  no  particulars,  does 
not  tell  us  what  was  settled,  except  that  it  was  about  Lucy, 
and  in  the  presence  of  Newberry  Hall,  who,  he  says,  nmde 
the  statement,  and  that  Hall  surrendered  up  the  constable's 
deed  to  Kincaid.  The  wife  of  Linster  makes  the  same  state- 
ment, as  to  the  surrender  of  the  deed. 

If  the  character  of  Linster  was  unimpeaohed,  corroborated 
as  his  statement,  on  this  part  of  the  transaction,  is,  by  that  of 
his  wife,  we  should  be  compelled  to  believe  that  such  a  settle* 
ment  had  taken  place,  and  that  the  bill  of  sale  had  been  sur- 
rendered by  Hall.  But  the  latter  denies  that  any  such  settle- 
ment ever  did  take  place,  or  that  Kincaid  has  ever  repaid  him 
any  portion  of  what  he  paid  for  Lucy,  and,  with  respect  to 
the  settlement,  Newberry  Hall  explicitly  supports  the  answer. 
But,  if  we  were  satisfied  that  the  fact  was  as  testified  by  Lin- 
ster and  his  wife,  as  to  the  surrender  of  the  bill  of  sale,  we 
could  not  decree  upon  that  fact,  that  the  slaves  should  be  sur- 
rendered; for  that  fact,  is  inconsistent  with  a  trust  in  Hall,  eith- 
er for  Kincaid  or  for  his  wife  and  family.  But,  according  to 
the  statement  of  Hall,and  there  is  no  evidence  in^the  case  to  dis- 
prove it,  he  purchased  Lucy  and  York  absolutely  for  himself, 
and  his  promise  to  secure  to  Mrs.  Kincaid  what  might  remain 
after  satisfying  his  own  claim,  was  a  promise  without  a  con-' 
sideration,  void  in  Equity,  as  well  as  at  law,  when  the  action 
of  the  former  is  invoked  to  carry  it  into  execution.  The 
money  by  which  his  claim  was  satisfied,  if  satisfied  at  all ^  was 
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Dec.  1814.  raised  by  the  sale  of  York ;  for  it  is  not  pretended  by  Linster 
Z~^^that  any  money  was  paid  by  Kincaid  at  the  time  of  the  al- 
V       leged  settlement ;  it  was  therefore  the  money  of  Hall. 
^"'        The  most  that  could  be  made  of  the  surrender  of  the  bill 
of  sale  is,  that  it  was  a  parol  gift  of  the  negro  Lucy  to  the  in- 
testate since  the  act  of  1811,  and  therefore  void,  by  the  act  of 
the  General  Assembly. 

We  are  of  opinion,  therefore,  upon  the  point  of  fact,  that 
the  defendant  Hall,  did  not  purchase  upon  any  trust  for  Joseph 
Kincaid. 

Upon  the  argument  of  this  case,  we  were  at  first  in  some 
doubt,  whetfier,  under  the  deed  from  Joseph  Hall  to  Ashbell 
Smith,  the  interest  was  conveyed  to  her  separate  use,  or  vested 
immediately  fn  her  husband.  It  was,  therefore,  necessary  to 
inquire,  whethiBr  the  conveyance  was  of  such  a  character,  as 
to  exclude  her  husband'.  At  the  common  law  a  husband  is 
bufthened  with  the  debts  of  his  wife,  and  is  entitled,  absolute- 
ly or  partially,  according  to  circumstances,  to  her  property; 
but,  in  Equity,  a  gift  may  be  made  to  a  feme  covert^  so  as  to 
shut  oiit  and  exclude  the  husband's  interference  or  interest  in 
it,  provided  the  intention  be  clearly  expressed.  This  inten- 
tion, however,  must  be  clearly  and  unequivocally  expressed; 
and  the  reason  is,  that,  as  the  husband  is  bound  to  maintain 
his  wife  and  bear  the  burthen  of  her  incumbrances,  he  has 
prima  fade  a  right  to  her  properly.  Lewin  on  Trusts,  150, 
There  is  no  technical  language,  in  which  this  intention  must 
be  expressed,  to  render  it  efficacious.  If  the  meaning  be  cer- 
tain, that  the  wife  shall  have  the  properiy,  exclusive  of  her 
husband,  a  Court  of  Equity  will  execute  the  intention,  Dar- 
ley  V.  Darley,  3  Atk.  399.  Staunton  v.  Hall,  2  R,  &  M. 
180.  Various  expressions  have  been  considered  by  the  Court 
sufficient  to  deprive  the  husband  of  his  marital  right ;  such 
as  "for  her  sole  and  separate  use,"  Parker  v.  Brooke,  9  Ves. 

583— "for  her  sole  use,"  Adamson  v.  Armitage,  19  Ves or 

"for  her  livelihood,"  Darleyv.  Darley,  3  Atk.  399— or  "that 
she  may  receive  and  enjoy  the  profits,"  Tyrrell  v.  Hope,  5J 
Atk.  25S.    In  Lewin  on  Trusts,  page  150,  the  author  has  col* 
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lecked  together  various  other  cases,  in  which  the  Courts  hhvei>ec.  1844. 
held  other  words  to  be  sufficient,  as  they  were  clearly  incon-  jjeathman 
sistent  with  the  notion,  that  the  husband  had  any  right  to  in-  ^ 
tcrfere  with  the  properly.  These  are  but  examples  of  expres-  "  * 
sions,  sufficiently  strong  to  secure  the  property  to  the  wife,  in- 
dependent of  the  husband ;  and  wherever  words  shall  be 
used,  equally  expressive  in  the  judgment  of  the  Court,  they 
must  be  deemed  sufficient.  In  the  deed  we  are  cousideringi 
the  words  are  <<for  the  entire  use,  benefit,  profit  and  advantage 
of  Mrs.  Eleanor  Kincaid."  The  word  ««entire"  governs  the 
conveyance,  and  gives  its  meaning  and  force  to  each  of  the 
other  words,  and  is  the  same  as  if  written  ^^ntire  use,"  '-entire 
benefit,'*  "entire  profit,"  "entire  advantage."  The  best  lexi- 
co^raphers  define  entire  to  be,  whole^  undivided,  not  partici- 
pated in  with  others.  If  this  be  the  proper  meaning  of  "en. 
tire,"  as  it  certainly  is,  then  it  is  evident,  that  it  was  not  the 
intention  of  the  deed,  that  the  husband  should  have  any  inter-: 
est  in  the  negroes  whatever ;  for  they  are  conveyed  to  Ashbell 
Smith  for  the  use,  benefit,  profit  and  advantage  of  Mrs.  Kin- 
caid, to  be  enjoyed  by  her,  without  any  participation  with  any 
other  person— a  mode  of  expression  equally  strong  with  "sole 
use,"  "sole  and  separate  use,"  and  equally  indicative  of  the 
samp  idea,  that  she  was  to  enjoy  the  property  free  from  any  in- 
terference on  the  part  of  her  husband.  We  conclude,  there- 
fore, that  the  deed  from  Hall  to  Smith  conveyed  the  negroes 
to  the  latter,  for  the  sole  and  separate  use  of  Mrs.  Kincaid, 
during  her  life,  and  therefore  no  interest  vested  in  her  husband) 
William  Kincaid. 

The  bill  must  be  dismissed  as  to  Mrs.  Kincaid,  with  costs. 

As  to  the  remainder,  after  the  life  of  Mrs.  Kincaid,  the  bill 
must  likewise  be  dismissed  with  costs ;  because  the  trust  in 
remainder,  to  the  two  daughters,  as  to  two  of  the  slaves,  is 
certainly  good,  and  the  trust  to  sell  the  residue  of  the  slaves 
and  divide  the  proceeds  among  the  heirs  of  Mrs.  Kincaid,  vests 
the  right  to  those  proceeds  in  her  children  or  issue,  as  pur- 
chasers. 

A4 
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D9C  1841.     My  brethren  instrnct  me  to  say,  thmr  opinion  is  founded  on 
the  whole  sentence,  taken  tc^ther. 

Per  CvriaMj  Bill  dismissed  with  costs. 


GILES  HEDGESPETH  &  AL.  vs.  ROBERT  C.  PURYEAR  &  AL. 

A  tfltCator  dcrited  all  his  property  to  his  wife  for  life,  and  after  her  death,  his 
propertj,  except  his  lands,  to  be  divided  among  his  three  dangers.  He 
then  directs  as  follows :  "  After  the  death  of  my  wife,  as  aforesaid,  it  is 
farther  my  will  and  desire,  if  there  shoald  not  be  property  and  effects,  ex- 
clusive of  the  lands,  safficient  to  make  to  the  amount  of  of  tSTO  each,  that 
my  son  Henry  pay  out  of  his  portion,  what  will  be  safficient  for  the  pur- 
pose.'' He  devised  his  lands  to  be  equally  divided  between  his  sons,  Jo- 
seph and  Henry.  Henry's  interest  in  the  land  was  sold  nnder  an  execatioa 
against  him— Ae2<^,  that,  upon  a  deficiency  of  the  personal  estate,  after  the 
death  of  the  wife,  to  pay  the  daaghters  1370  each,  these  legacies  were  a  lien 
npon  the  land  devised  to  Henry,  and  the  purchaser,  at  a  sale  under  an  exe- 
cution against  Henry,  bought  them  subiect  to  that  lien. 

Cause  removed  from  the  Court  of  Equity  of  Surry  County, 
at  the  SpriDg\Term,  1843. 
The  foots  are  set  forth  in  the  opinion  delivered  in  this  court. 

Alexander  and  Boyden  for  the  plaintiffs. 
Badger  for  the  defendants. 

Nash,  J.  John  Sater  died  in  the  year  ,  possessed  of 
considerable  real  and  personal  property,  having  previously 
made  his  last  will  and  testament,  duly  executed  to  pass  real 
estate,  and  which  has  been  admitted  to  probate.  By  his  will, 
he  devised  to  his  wife,  Sarah  Sater,  the  whole  of  his  proper- 
ty,  real  and  personal,  during  her  life,  and  bequeaths  to  his 
daughters,  at  her  death,  as  follows :  "After  my  wife's  deaths 
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tl  18  my  will  and  desire,  that  the  residue  of  my  property,  ez-De#.  18I4. 
cept  my  lands,  be  equally  divided  among  my  daughters,  to  '^^^Z^ 
wit,  Nancy  McBride,  Discretion  Hedgespetb,  andMalinda    ^^ 
Kelly.'*     He  further  gives  power  to  his  wife,  Sarah,  to  give  pu^^. 
or  make  any  distribution  of  the  furniture,  that  die  may 
think  proper.    The  will,  then,  proceeds :  «  After  the  death  of 
my  wife,  as  aforesaid,  it  is  further  my  will  and  desire,  if  there 
should  not  be  property  and  effects,  exclusive  of  the  lands,  suf- 
ficient to  make  to  the  amount  of  $370,  each,  that  my  son 
Henry  pay  out  of  his  portion,  what  will  be  sufficient  for  the 
purpose."     He  then  divides  his  lands  between  his  sons,  Jo- 
seph and  Henry,  giving  to  the  latter  much  the  larger  portion. 
Sarah  Sater  is  dead.    The  bill  is  filed  to  make  the  legacies  out 
•of  4he  land  devised  to  Henry  Sater,  alleging  the  exhaustion 
of  the  personal  property  during  the  life  of  Mrs.  Sater.    it 
prays  a  decree  to  subject  the  land  in  the  hands  of  the  defend- 
ants, Puryear  and  Edmonson,  who,  it  alleges,  are  purchasers 
from  Henry  Sater,  with  full  knowledge  of  their  equity. 

The  defendants,  Puryear  and  Edmonson,  in  their  several 
answ^s,  admit  the  allegations  of  the  bill,  as  to  the  devise  to 
Henry  Sater,  and  the  legacies  to  the  three  daughters,  but  de- 
ny that  the  latter  are  charged  on  the  land ;  and  aver  that  they 
ore  personal  liabilities  of  Henry  Sater.  But,  if  such  a  charge 
did  exist  under  the  will,  that  the  land  was  liable  only  in  the 
event,  the  personal  property  should  prove  insufficient,  and 
they  allege  that  the  plaintiffii  did  receive  out  of  that  property, 
during  the  life-time  of  Sarah  Sater,  the  full  amount  of  their 
legacies,  and,  if  they  did  not,  enough  was  left  at  her  death  to 
satisfy  them,  or  that  the  property  was  wasted  during  the  life- 
time of  Mrs.  Sater,  and  it  was  their  duty  to  take  care  it  was 
not  BO  wasted.  The  answer  states  further,  that  an  execution 
was  in  the  hands  of  the  sheriff  of  Surry,  against  Henry  Sa- 
fer, which  was  levied  on  his  interest  in  the  land,  and,  at  the 
sale,  the  defendant  Puryear,  as  the  agent  of  the  defendant 
Edmonson,  purchased  it,  and  that  the  deed  was  made  to  the 
latter,  and  that,  at  the  time  of  their  purchase,  they  knew  the 
contents  of  the  will.     Upon  the  coming  in  of  the  answers, 
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Dec.  1814.  replication  was  taken,  and  the  cause  was  set  for  hearing,  and 
"^JT^'sent  to  this  court  for  hearing.  Before  the  cause  was  transfer- 
peth  red  here,  by  consent  of  the  parties,  a  reference  was  made  to 
Puryear.  ^^^  master,  to  ascertain,  1st,  the  amount  of  the  assets  in  the 
hands  of  Zachariah  Williams,  the  administrator  of  Sarah 
Sater.  2nd ;  the  amount  paid  to  the  several  complainants  for 
their  legacies;  and  3d,  whether  the  assets  had  been  wasted 
by  Mrs.  Sater.  The  master  made  a  report  upon  these  several 
matters,  to  which  the  defendants  have  filed  two  exceptions. 
It  is  not  necessary  to  say  any  thing  as  to  the  first,  Nancy  Mc- 
Bride  never  having  been  a  party  to  the  suit.  She  died  before 
^  the  bill  was  filed,  as  appears  from  the  evidence,  and  her  rep- 
resentative, if  she  has  any,  is  not  before  the  court.  The  2nd 
exception  is  allowed.  Upon  an  examination  of  the  testimony, 
we  are  satisfied,  that  Mrs.  Kelly  received  the  full  amount  of 
her  legacy  out  of  the  property,  during  the  life  of  Mrs.  Sarah 
Sater.  The  master  reported  that  there  was  no  evidence  of 
any  waste  committed  by  Sarah  Sater,  and  that  the  amount  of 
nssetts  in  the  hands  of  her  administrator,  was  $160.  These 
items  in  the  master's  report  are  not  excepted  to,  and  the  report, 
as  to  them,  was  confirmed,  and  by  the  court  a  decree  was 
made,  declaring  that  this  sum  of  $150,  in  the  hands  of  Zach- 
ariah Williams,  was  assetts  of  John  Sater,  and  liable  to  the 
payment  of  the  legacies  before  the  land.  Such  was  the  de- 
cree of  the  court  below,  with  which  we  do  not  interfere. 
The  miister  further  reported,  that,  of  her  legacy.  Discretion 
Hedgespeth  had  received  the  sum  of  $50,  to  which  the  de- 
fendants do  not  except. 

The  primary  fund,  provided  by  the  testator  for  the  payment 
of  the  legacies,  being  exhaused,  except  the  sum  of  one  hun- 
dred and  fifly  dollars,  in  the  hands  of  Zachariah  Williams, 
the  administrator  of  Sarah  Sater,  we  are  of  opinion  that  the 
land  devised  to  Henry  Sater  is  liable  to  make  up  to  the  lega- 
tees, what  may  remain  due  to  them. 

It  was  the  testator's  object,  that  his  daughters,  Mrs.  McBride, 
Mrs.  Kelly,  and  Mrs.  Hedgespeth,  should  each,  after  the  death 
of  his  wife,  receive  the  sum  of  three  hundred  and  seventy 
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dollars.    After  giving  ihe  whole  of  his  property,  real  and  per-i^ec.  i«44. 
sonal,  to  his  wife  during  her  life,  he  proceeds  to  nriake  the  be-  ii^„^^ 
quests,  giving  that  sum  to  each  of  them,  to  be  paid  out  of  the      peih 
personal  property  of  his,  which  should  remain  at  the  death  of  pui^'ear. 
his  wife.    Apprehensive  however,  that  a  sufficiency  for  that 
purpose  miglit  not  remain,  and  anxious  to  secure  to  them  his 
bounty,  he  provides  another  fund,  to  wit,  the  land  devised  to 
Henry.    His  words  arc,  "if  there  should  not  be  property  and 
effects,  (exclusive  of  the  land)  to  make  equal,  &c."  then,  "that 
my  son  Henry  pay  out  of  his  portion,  &c."    These  words 
contain  an  express  charge  upon  the  land  devised  to  Henry,  to 
pay  the  legacies,  as  much  so,  as  if  he  had  used  the  word 
"charge"  in  the  event  of  a  deficiency  of  personal  assetts. 

The  answers  of  the  defendants,  Puryear  and  Edmonson, 
admit,  that  the  land  was  purchased  by  them  at  a  sale  made  by 
the  Sheriff  of  Surry,  under  an  execution  against  Henry  Sator ; 
they  then  hold  it,  as  he  did,  subject  to  this  charge.  They  al- 
lege that  the  land  ought  not  to  be  held  liable  now,  for  the  rea< 
son,  that  the  personal  assetts,  at  the  death  of  Mrs.  Sater,  were 
sufficient  to  discharge  the  legacies,  and  that  the  complainants 
either  were  paid  out  of  them  or  might  have  been,  and  that  the 
assetts  were  wasted  during  Sarah  Sater's  life  estate.  The 
only  assetts  found  remaining,  by  the  master's  report,  after  Sa- 
rah Sater's  death,  were  to  the  amount  of  $150  ;  to  this  part 
of  the  report,  the  defendants  did  not  except,  and  we  have  no 
evidence  that  the  assetts  of  the  testator  were  wasted  by  Mrs. 
Sater.  On  the  contrary,  the  evidence  shews  she  was  a  pru- 
dent, careful  woman,  and  survived  her  husband  ten  years. — 
The  property  was  not  large,  and  it  is  evident  the  testator  cal- 
culated it  might  not  hold  out,  but  might  be  exhausted  in  main* 
taining  her. 

• '  The  bill  must  be  dismissed  as  to  Milly  Kelly,  and  Wake- 
man  McBride  and  his  wife  Nancy.  There  must  be  a  decree 
for  Giles  Hedgespeth  and  his  wife  Discretion,  for  the  amount 
of  their  legacy,  deducting  the  sum  of  $50  which  they  have 
already  received,  and,  after  the  application  of  the  sum  of 
$150  in  the  hands  of  Zachariah  Williams,  administrator  of 
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Dec.  1644.  Sarah  Sater,  and,  heretofore  by  a  decree  of  the  Superior  Coait 
of  Surry  County,  declared  to  be  a  fund  for  the  payment  of 
the  legacies,  the  balance  of  their  legacies  is  declared  to  be^  a 
charge  upon  the  land  devised  to  Henry  Sater,  in  the  hands  of 
John  B.  Edmonson,  in  whom  is  the  legal  title.  The  Bill  is 
,  dismissed  as  to  Puryear,  with  costs. 

Per  Curiam,  Decree  accordingly. 


I^ANCV  JOHNSON  &  AL.  i^.  ANTHONY  M.  JOHNSON  &  AL. 

A  bequest  of  "one-seventh  part  of  all  the  balance  of  ray  negroes  and  stock,"  is 
a  specific  legacy,  and,  upon  the  death  of  the  legatee  in  the  lifer ime  of  the 
testator,  as  well  as  a  pecuniary  legacy  to  the  same  person,  becomes  a  pan 
of  the  residue,  and  will  pass  under  a  residuary  clause. 

A  testator,  after  having  given  several  legacies,  bequeaths  the  residnt  of  his 
lestate,  "  not  disponed  of,  to  his  wile  and  her  six  children,  to  be  equally  di- 
vided beiween  them  and  their  hein,  share  and  share  alike."  A.  one  of  the 
six  children,  died  in  the  lifetime  of  the  testator,  ffdd^  that  this  bequest  was 
not,  to  the  children  as  a  dass^  but  as  if  each  had  been  particularly  named— 
and  as  each  was  entitled  to  only  one-seventh,  that  share  could  not  be  m- 
iarged  by  the  death  ol  one  in  the  iiieiime  of  the  testator.  Hdd,  therefore, 
that  the  share  of  A.,  having  so  lapsed,  was  entirely  undisposed  o/^  and  be- 
longs to  the  next  of  kin  of  the  testator  and  his  widow,  the  latter  being  enti- 
tled, in  such  case,  by  the  express  terms  of  the  act  of  1835,  (Rev.  Stat.  ch. 
131,  s.  13,)  to  a  child's  part. 

The  cases  of  Everett  v.  Lane^  3  Ired.  Eq.  548.  Perry  v.  MaxwOl^  2  Dev.  Eq 
488.  Sorry  v.  Brighlt  1  Dev.  &  Bat.  Eq.  US,  and  Simms  v.  GarraU^  1  Dev.. 
&  Bat.  Eq.  393,  cited  and  approved. 

Cause  transmitted  from  the  Court  of  Equity  of  Warreu 
County,  at  the  Fall  Term,  1844,  to  the  Supreme  Court. 
The  facts  are  thus  disclosed  by  the  pleadings : 
Sterling  Johnson  was  twice  married.    By  his  first  marriage 
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he  had  the  followhig children,  Anthony  M.  Johnson,  John  P.  Dec.  1844« 
JobDSon,  Willis  Johnson,  and  Littleberry  Johnson.    The  two  j^jj^gon 
fonner  survived  their  father ;  but  the  two  latter  died  before       v 
him,  and  before  the  making  of  his  will,  as  hereafter  mention-  ^^      "' 
ed,  each  of  them  leaving  several  children.    By  his  second 
marriage,  he  had  seven  children  ;  one  of  whom  died  before 
her  father,  and  before  the  making  of  his  will,  leaving  an  only 
child  nanned  Amaryllis  Sheorin  ;  the  other  six  children  were 
Etherton,  Wade,  Andrew,  Angnstus,  Francis  M.,  and  Mary 
A.  li.  Johnson. 

On  the  7th  May,  1838,  Sterling  Johnson  made  his  Will. — 
He  thereby  gave  to  his  two  sons,  Anthony  M.  and  John  P., 
(by  his  first  marriage)  certain  negroes  and  other  things  speci- 
fically ;  and  in  like  manner  he  provided  for  the  children  of 
his  deceased  sonSf  Willis  and  Littleburry,  and  for  bis  grand- 
daughter, Amaryllis  Shearin. 

The  testator  then  lends  to  his  wife,  Nancy,  during  her  wid- 
owhood, a  tract  of  land,  one-seventh  part  of  his  negroes,  not  par- 
ticularly given  away,  his  furniture,  ice. ;  and  he  directs,  that 
when  the  loan  expires,  the  land  shall  be  sold,  and  the  proceeds 
thereof  and  the  other  legacies  to  her,  be  equally  divided  be- 
tween his  wife's  children ;  his  grand-daughter^  Amaryllis, 
having  no  part. 

By  the  tenth  clause  in  the  Will,  the  testator  gave  to  Francis 
H.  Johnson,  <<one-seventh  part  of  all  the  balance  of  my  ne- 
groes and  stock,  not  herein  before  given  away,  and  the  sum  of 
$260.^  In  like  manner,  by  five  other  distinct  clauses,  he  gave 
one-seventh  part  of  the  residue  of  his  negroes  and  stock,  ta 
each  of  his  other  children  by  the  last  marriage. 

Finally,  there  is  a  residuary  clause,  in  these  words :  <'!  giire 
and  bequeath  to  my  wife  and  her  six  children,  all  the  balance 
of  my  money  and  other  properly,  not  heretofore  disposed  of, 
to  be  equally  divided  between  them  and  their  heirs,  share  and 
share  alike;  my  grand-daughter,  Amaryllis  Shearin,  having 
no  part  of  the  above  money  or  property." 

The  testator  appointed  his  son  Anthony  M.  and  Thomas 
W.  HaniSy  executors ;  and  then  died  in  1843, 
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Dec.  1841.     Prnucis  M.  Johnson,  died  in  the  life-time  of  his  father. 

Johnsoa  ^^^  *^'"  *^  ^'®^  ^V  ^'^®  widow  and  her  five  surviving  chil- 
V  dren,  against  the  executors,  and  the  children  and  grand  chiU 
o  nson.  j^^^^  ^^  ^^^  first  marriug:c,  and  also  against  Amaryllis  Shearin. 
It  prays,  in  the  first  place,  for  the  several  particular  legacies 
to  the  plaintifis  respectively,  to  which  the  defendants  make  no 
objection,  but  the  executors  say,  they  have  always  been  ready 
to  deliver  or  pay  them.  The  bill  in  the  next  place  insisU;, 
that  the  legacies  to  Francis  M.  Johnson  in  the  10th  clause  of 
the  will,  of  $250,  and  one-seventh  of  the  negroes  and  stock, 
fell  into  the  residue  by  his  death,  and  that  the  whole  residue, 
including  those  legacies,  belong  to  the  plaintifis,  as  surviving 
residuary  legatees. 

The  answers  insist,  that  both  those  particular  legacies  to 
Francis  M.  and  his  share  of  the  residue,  which  lapsed  by  his 
death,  are  undisposed  of  by  the  testator,  and  are  divisible  a- 
mong  his  next  of  kin,  according  to  the  statute  of  distributions; 
and  that  in  such  division  the  widow  is  not  entitled  to  any  part, 
because  she  did  not  dissent  from  her  husband's  will. 

Saunders  for  the  Plain tifi*s. 
Attorney  General  for  the  Defendants. 

RupFiN,  C.  J.  The  plaintiffs  will,  of  course,  have  decrees 
respectively  for  their  several  particular  legacies,  according  to 
the  submission  in  the  answer  of  the  executors. 

The  questions  respecting  the  legacies  given  to  Francis  M. 
will  be  better  understood  by  confining  our  view  to  one  of  those 
legacies  at  a  time. 

The  gift  of  one-seventh  part  of  "  all  the  balance  of  my  ne- 
groes and  stock,"  is,  undoubtedly,  specific.  Everett  v.  La?ie, 
2  Ired.  Eq.  648.  Perry  v.  Maxwell,  2  Dev.  Eq.  488.  That 
legacy,  and  the  pecuniory  one  of  $250,  did  not,  by  lapsing  by 
the  death  of  the  donee,  beome  undisposed  of,  but  fell  into  the 
residue,  which  the  will  disposes  of.  The  residuary  clause  is 
in  general  terras,  embracing  "  all  the  balance  of  my  money 
and  other  property ;"  and  it  is  clearly  settled,  that  such  a  dis- 
position carries  every  part  of  the  personalty  not  given  away, 
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or  that  turns  out,  iu  the  event,  not  to  have  been  effectually  l>ec  1844. 
given  away,  whether  the  failure  arise  from  the  illegality  of  the  j^^^ 
gift,  or  the  death  of  the  donee.    Sony  v.  Bright^  1  Dev.  &>      v 
Bat.  113.    Simms  y.  G(trrolt,  Id.  393.  ^""^""^^ 

But  it  remains  to  be  seen,  how  the  residue,  consisting  of 
those  lapsed  legacies  and  the  rest  of  the  property,  is  affected 
by  the  death  of  Francis  M.  Johnson,  one  of  the  residuary  leg- 
atees. We  think,  so  much  of  the  residue  as  that  person  would 
have  been  entitled  to,  had  he  survived  his  father,  does  not,  by 
his  death,  go  to  the  surviving  residuary  legatees,  but  lapsed 
and  belongs  to  the  next  of  kin. 

A  distinction  prevails  in  England,  in  such  cases  between 
legacies  given  to  two  or  more,  jointly,  or  in  common.  The 
former,  upon  the  death  of  one  of  the  donees,  survives  to  the 
others,  whether  the  death  be  before  or  after  the  testator's. — 
Webster  v.  Webster^  2  Pr.  Wms.  347.  Marly  v.  Bird,  3 
Yes.  628.  That  is  supposed  to  result  from  the  right  of  survi- 
vorship incident  to  a  joint-tenancy.  Whether  that  be  the  rea- 
son or  not,  or  whether  our  act  of  1784,  destroying  the  jus  ac- 
crescendi,  will  have  any  effect  upon  the  point  here,  it  is  not 
material  to  enquire  in  this  ease,  since  the  words  of  this  will 
clearly  create  a  tenancy  in  common.  As  to  that,  the  rule  is 
well  settled.  If  a  personal  fund  be  given  to  two  or  more,  to 
be  divided  in  certain  proportions,  and  one  of  them  die  before 
the  testator,  what  was  given  to  that  person  lapses ;  and  wher^ 
the  subject  of  such  gift  is  a  residue,  the  lapsed  share  is,  neces- 
sarily, undisposed  of,  and  belongs  to  the  next  of  kin.  For 
each  of  the  donees  is,  by  the  terms  of  the  gift,  entitled  ta  a  dis- 
tinct and  determinate  share  df  the  residue ;  and,  therefore; 
that  share  is  not  enlarged  by  the  death  of  the  donee  of  another 
share.  Page  v.  Pctge,  2  Pr.  Wms.  489.  Otifen  v.  Otren,  1 
Atk.  494.  Aekroyd  v.  SmUhson,  1  Bro.  C.  C.  6()3.  This 
gift  is  to  "the  wife  and  her  six  children,  equally  to  be  divided 
between  them,  share  and  share  alike."  There  is,  therefore, « 
clear  tenancy  in  conunon ;  so  as  to  bring  the  case  within  the 
general  rule.  Nor  does  it  fall  within  the  exception  to  that 
rule,  which  was  laid  down  in  Viner  v.  Francis,  2  Cox,  190, 

B4 


Johnson. 
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Dee.  iSi4.  where  the  bequest  was  "to  the  children  of  the  testator's  de^ 
"T^^^^  ceased  sister,  M.  C.  to  be  equally  divided  among  them,"  and 
V  there  were  three  children  at  the  making  of  the  will,  but  one 
died  before  the  testator ;  upon  which  it  was  held,  that  the  gilt 
was  not  to  those  children  nominatim,  nor  as  if  it  had  been 
"  to  the  three  children  of  M.  C."  but  it  was  to  the  children  <z^ 
a  class,  and  the  meaning  was,  that  all  or  any  of  the  described 
class^  that  should  survive  the  testator,  should  take  the  fund. 
But  this  will  is  express,  as  to  which  children  of  the  testator's 
wife  should  take  the  residue,  namely,  "  her  six  children,'' 
which  she  then  had,  "equally  to  be  divided  between  Mcm.'^ 
The  gift  is  not,  therefore,  to  a  class  of  persons,  as  such  class 
might  exist  at  any  subsequent  period,  but  to  certain  persons 
then  in  being,  and  as  completely  identified,  each  of  them,  as 
if  each  had  been  designated  by  his  or  her  name,  and  the  share 
of  each  of  those  persons  is  fixed,  namely,  at  one-seventh  part 
of  the  residue.  Hence,  the  share  of  one  cannot  be  enlarged 
by  the  death  of  another.  Ackerman  v.  Burrows,  3  Ves.  & 
Bea.  54.  The  share  of  Francis  M.  Johnson  in  the  residue, 
therefore,  lapsed  by  his  death,  and  belongs  to  the  next  of  kin. 
Another  question  is  made  as  to  the  right  of  the  widow  to  a 
distributive  share  with  the  next  of  kin,  upon  which  there  is 
now  no  doubt.  Although,  previous  to  1835,  the  widow  was 
excluded,  as  we  have  held  in  the  case  of  Brovm  v.  Brown, 
at  this  term,  6  Ired.  Rep.  136,  and  the  cases  therein  cited,  yet 
the  act  of  that  year,  Rev.  St.  121,  s.  12,  expressly  gives  her  a 
child's  part  of  the  husband's  personal  estate^  not  disposed  of 
in  his  will. 

It  will  be  perceived,  that  no  directions  are  given  touching 
the  remainder  in  the  personalty  lent  to  the  wife,  and  in  the 
proceeds  of  the  sale  of  the  land,  at  her  death  or  marriage, 
which  is  given,  "  when  the  loan  expires,  to  be  equally  divi- 
ded among  my  wife's  children."  The  pleadings  raise  no 
question  on  that  part  of  the  property;  probably,  because  both 
parties  thought  the  question  was  between  the  children  of  the 
second  marriage  alone,  or,  at  any  rate,  that,  if  the  others  had 
an  interest  in  the  fund,  it  was  so  remote  as  not  to  be  worth  lit- 
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igating  now.    For,  the  gift  of  that  fund  is  not  like  that  of  the  Dee.  1844. 

residue,  "  to  the  six  children"  of  the  wife,  so  as  to  be  confined  VI 

'  Johnson 

to  those  then  alive,  but  to  her  children  generally.      It  may,       v 

therefore,  be  a  case  within  the  rule  in  Vitier  v.  Francis,  and,  ^^^*'^°- 
if  so,  the  whole  remainder  is  vested  in  those  of  the  children, 
who  survived  the  testator,  snbject,  perhaps,  to  open  for  her  af- 
ter-born children.  Or  it  might,  perhaps,  be  contended,  that 
it  is  yet  contingent,  and  will  belong  to  such  of  the  wife's  chil- 
dren as  shall  be  alive  at  the  period  of  division.  Even  if  the 
latter  should  be  the  law  of  the  case,  the  children  of  the  first 
marriage,  and  the  grand-daughter,  Amaryllis,  could  take 
nothing  therein,  unless  all  the  last  set  of  children  should  die 
before  their  mother ;  so  as,  thereby,  to  leave  this  fund  also  un- 
disposed of  by  the  will.  But,  whatever  may  have  been  the  mo- 
tive of  the  parties,  it  is  to  be  observed,  that,  in  point  of  fact, 
no  directions  have  been  asked  on  this  point,  and  therefore  it 
will  be  unaffected  by  the  decree. 

Per  Curiam,  Decreed  accordingly. 
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SAMUEL  P.  HILL  &  AL  vs.  TflOMAS  D.  JOHNSTON. 

Dec  1844.  A.,  bein^;  indebted  to  certain  infants,  of  whom  B.  was  the  guardian,  agree4 
'  ■  with  B.,  l]^t  he  woujd  give  his  nglc  to  C,  for  a  debt  which  B.  owed  ihe  lat- 
ter, and  accordingly  did  so,  taking  from  B.  a  dischai^  for  the  debt  due  to 
his  wards  for  that  amount.  Held  that  C.  having  no  notice  of  this  arrange- 
ment between  A.  &  B.  was  not  responsible  to  the  wards  for  the  amount  so 
reeeiredfromA. 

Merely  signing  a  paper  as  an  instnimentary  witness,  creates  neither  a  legal 
nor  a  natural  presumption,  that  such  witness  knew  the  contents  of  the  paper. 

The  cases  of  Plummer  v.  Baskerville.  1  Ired.  Eq.  352,  and  Lockhart  v.  PkiUips^ 
1  Ired.  Eq.  342,  cited  and  approved. 

Canse  removed  from  the  Court  of  Equity  of  Caswell  Coun- 
ty, at  the  Fall  Term,  1844. 

The  following  is  the  state  of  the  case,  as  presented  by  the 
pleadings  and  the  proofs : 

John  H.  Graves  was,  on  the  I6th  of  September  1841,  and 
-  for  several  years  before,  the  guardian  of  the  plaintiffs,  Samuel 
P.  Hill,  Sarah  J.  Hill,  and  Maria  W.  Hill,  and  had  also  married 
their  sister.  At  that  time,  James  Mebane,  as  executor  of  the 
will  of  John  Mebane  deceased,  owed  to  the  plaintiffs  and  their 
sister,  Mrs.  Graves,  a  considerable  sum  of  money,  on  account 
of  legacies  given  to  them  by  his  testator,  who  was  their  grand, 
father.  James  Mebane  was  also,  with  others,  the  surety  for 
Graves,  for  his  guardianship.  The  defendant,  Johnston,  was 
a  shopkeeper,  with  whom  Graves  had  dealings  for  several 
years  lor  supplies  for  his  family,  and  also  for  his  said  wards 
respectively;  on  all  which  accounts  the  demand  of  the  defen- 
dant upon  goods  exceeded  $1,600  in  September  1841,  and 
the  defendant  urged  him  to  make  some  payment.  Graves  then 
informed  the  defendant,  that  James  Mebane  owed  him  a  consid- 
erable debt,  and  that  he  expected  to  receive  a  payment  on  ac- 
count of  it  in  some  short  period,  and  promised  that,  when  he 
did,  he  would  pay  the  defendant,  in  whole  or  in  part ;  and  the 
defendant  then  stated  to  him,  that  if  Mr.  Mebane  would  give 
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•his  bond  to  the  defendant,  in  case  it  was  not  then  convenient  Dec.  1844. 
to  him  to  pay  the  money,  the  defendant  would  accept  it,  and     j^jJJ 
discharge  Graves.    Accordingly,  Graves  and  Mebane  went       v 
together  to  the  defendant's  shop,  on  the  the  16th  September,  ^^*'°'^'^' 
1841,  and  Graves  then  gave  to  Mebane  a  receipt  for  the  sum 
of  $1,008  27,  expressed  to  be  "in  full  of  a  balance  due  from 
him  as  executor  of  — ^ — r-Mebane,  on  account  of  my  wife, 
and  as  guardian  of  Samuel  P.  Hill,  Sarah  J.  Hill,  and  Maria 
W.  Hill,"  and  the  defendant  Johnston  attested  the  receipt  as 
.subscribing  witness ;  and,  at  the  same  time,  Mebane  gave  to 
the  defendant  his  bond  for  the  sum  of  $841  79,  part  of  the 
said  sum  of  $1,008  27,  and  settled  the  residue  thereof  with 
Crraves,  in  some  other  way.    In  May  1842,  Mebane  paid  his 
bond  to  the  defendant.    During  the  dealings  between  Graves 
and  the  defendant,  as  above  mentioned,  the  former  was  in  the 
habit  of  making  payments  to  the  latter,  in  bonds  taken  by  him 
for  the  hire  of  slaves  belonging  to  his  wards,  and  payable  to 
him  as  guardian,  amounting  altogether  to  the  sum  of  $495  75. 

Graves  had  similar  dealings  with  Harvie  &  Gunn,  who 
were  also  shop-keepers  in  the  same  place,  and  gave  to  them 
his  bond  for  a  balance  of  $262  85,  and  made  them  a  payment 
thereon  in  cash,  of  $151  21,  leaving  a  balance  of  $155  due 
on  the  bond,  when  Harvey  &  Gunn  endorsed  it  to  the  defen- 
dant. In  April  1842,  it  became  known  that  Graves  was  in- 
solvent, and  he  executed  to  a  trustee  an  assignment  of  certain 
property,  in  trust,  to  indemnify  Mebane  and  his  other  sureties 
for  his  guardianship^  and  removed  from  this  Slate ;  and  James 
Mebane  was  then  appointed  guardian  of  the  plaintifis. 

The  bill  was  filed  in  January  1843,  and  charges,  that,  when 
Mebane  gave  his  bond  to  the  defendant,  on  the  16th  Septemr 
ber  1841,  he,  Mebane,  believed  Graves  to  be  solvent  and  fully 
able  to  answer  to  his  wards  for  all  their  effects,  that  had  or 
might  come  to  his  hands,  and  that  the  defendant  then  knew 
or  believed  Graves  to  be  insolvent,  and  that  he  also  knew  the 
contents  of  the  receipt  given  by  Graves  to  Mebane,  which  the 
defendant  attested,  and  that  the  money,  or  a  large  part  of  it, 
for  which  Graves  had  the  demand  against  Mebane,  was  due 
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Dec.  18M.  for  a  balance  of  the  leg^acies  to  the  plaintiffs.    The  bill  insists, 

~^     that  the  defendant  holds  all  the  money  and  bonds  received  by 

V       him  from  Graves,  over  and  above  the  defendant's  accounts 

o    ston.  j.^^  supplies  to  the  plaintiffs,  as  trustee  for  them — and  the 

prayer  is,  that  an  account  may  be  taken  of  all  the  dealings, 

on  account  of  the  plaintiffs,  with  the  defendant,  and  that  he 

may  be  decreed  to  pay  and  to  deliver  over  to  their  present 

guardian,  James  Mebane,  all   such  money,  and  also  deliver 

over  the  bonds  that  may  be  found  in  his  hands. 

The  answer  admits,  that  the  defendant  became  uneasy  at 
the  delay  of  Graves  in  making  payments  on  his  debt,  when 
he  urged  him  to  it  in  September  1841 ;  but  stales,  that  the  de- 
fendant did  not  then  suspect  Graves  to  be  insolvent,  and,  on 
the  contrary,  was  induced  to  believe  that  he  was  solvent,  inas- 
much as  he  represented  Mebane  to  be  largely  indebted  to  him, 
and  as  Mebane  was  nearly  related  to  Graves,  and  the  defen- 
dant knew  that  he  was  surety  foi  Graves  for  large  sums  of 
money,  besides  for  his  guardianship,  and  as  Mebane  so  readily 
assumed  so  large  a  part  of  Graves'  debt  to  the  defendant. — 
The  answer  states,  that,  in  consequence  of  his  belief,  from  that 
conduct  on  the  part  of  Mebane,  that  Graves  was  entitled  to 
credit,  he  indulged  him  ou  the  residue  of  his  debt,  and  lost  it. 

The  answer  states,  that,  at  the  time  Mebane  gave  to  the  de- 
fendant his  bond,  the  defendant  did  not  know  on  what  account 
Mebane  was  indebted  to  Graves,  and  though  he  admits  that 
he  witnessed  a  receipt  from  Graves  to  Mebane,  he  states,  that, 
he  does  not  know  the  sum  for  which  it  was  given,  nor  whether 
it  expresses  that  the  money  was  paid  by  Mebane,  as  executor 
of  John  Mebane,  or  not.  The  answer  states,  that  the  ar- 
rangements between  Mebane  and  Graves  were  not  commu- 
nicated to  the  defendant,  and  that  the  defendant  considered 
that  Mebane  gave  his  bond,  instead  of  Graves,  either  for  his 
own  accommodation,  inasmuch  as  he  could  not  conveniently 
then  raise  the  money  for  which  Graves  was  pressing,  or  to 
sustain  the  credit  and  for  the  accommodation  of  Graves,  to 
wiioni  he  was  a  particular  friend,  and  for  whom  he  was  bound 
as  surety  in  many  instances,  as  before  mentioned.     The  an- 
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swer  then  sets  forth  the  the  defendant's  nccounls  for  supplies  J^ec-  1844. 
to  the  plaintiffs  for  several  years,  including  those  for  the  year     ^^ 
1842 ;  and  stales  the  several  bonds  received  from  Graves  on       v 
account,  which  were  payable  to  him  as  guardian. 

The  answer  was  put  in  at  May  Term,  1843,  and  a  replica- 
tion taken  to  it ;  and  at  the  same  term,  a  reference  was  made 
to  the  Master,  '*to  take  an  account  between  the  parties." 

At  November  Term,  1843,  the  Master  reported,  and  submits 
to  the  Court,  whether  the  defendant  is  chargeable  to  the  plain- 
tif&  for  the  sum  of  $841  79,  received  from  Mebane  as  afore- 
said ;  and,  in  case  he  should  be  chargeable,  the  Master  finds 
that,  of  the  said  sum,  the  plaintiflFs  were  together  entitled  to 
^594  42  principal  money,  which  he  divides  amongst  the 
plaintiffs  in  proportion  to  their  several  legacies.  The  master 
finds  the  bonds,  received  by  the  defendant  from  Graves,  to  a- 
mount  to  $493  95,  as  stated  in  the  answer,  and  that  some  of 
the  debtors,  to  the  amount  of  $53  75,  are  insolvent.  The  in- 
solvent bonds  belonged  to  the  plaintiff,  Samuel  P.  Hill ;  and  of 
the  good  ones  $162  25  also  belonged  to  him ;  and  the  residue 
of  the  good  bonds  belonged  to  the  plaintiff,  Maria  W.  Hill. — 
The  Master  submits,  whether  the  dealings  with  Harvey  & 
Gunn  are  to  be  included  in  the  amount.  If  they  are,  he  gives 
the  plaintiffs  severally  credit  for  their  shares  of  the  fragment 
of  $151  21,  made  by  Graves  on  that  bond ;  and  if  they  arc 
not,  then  the  Master  gives  the  plaintiffs  severally,  a  further 
credit  for  the  amount  of  the  dealings  of  each  of  them  with 
Harvey  &  Gunn,  which  was  included  in  Graves'  bond.  Up- 
on the  whole,  the  Master  findsthat  Sarah  J.  Hill,  (after  deduct- 
ing the  sum  of  $10  44,  as  her  share  of  the  cash  fragment  to 
Harvey  &  Gunn,)  is  indebted  to  the  defendant  in  the  sum  of 
$181  44;  that  Samuel  P.  Hill,  (after  deducting  $10  00  as 
his  share  of  the  payment  to  Harvey  <fc  Gunn,)  had  overpaid 
the  defendant  the  sum  of  $41  78  ;  and  that  Maria  W.  Hill, 
(after  a  like  deduction  of  $17  55,)  had  overpaid  the  sum  of 
$184  28. 

The  answer  also  states,  that  in  the  year  1842,  the  plaintiffs 
still  dealt  with  the  defendant :  Samuel  P.  Hill,  to  the  amount 
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Dec.  1814.  of  $12  09;  Maria  W.  Hill,  $27  62 ;  and  Sarali  J.  Hill,  $60  23 ; 

~^     making  in  all,  the  sum  of  $99  94.    The  Master,  although 

V.       he  says  such  dealings  did  take  place  in  1842,  and  that  the 

^    ^^'  accounts  have  not  been  paid,  yet  does  not  report  the  amount 

of  them,  nor  assign  any  reason  for  not  doing  so. 

The  defendant  took  no  proofs,  and  the  plaintifis  took  but  a 
single  deposition,  that  of  John  H.  Graves,  in  February  1844. 
The  cause  was  then  set  for  hearing  and  sent  to  this  Court,  and 
has  been  brought  to  a  hearing  on  the  pleadings,  the  deposition 
of  Graves,  and  the  report  of  the  Master  on  the  enquiry  order- 
ed. Graves  states,  that,  by  agreement  between  Mebane,  John- 
ston, and  Graves,  the  bond  of  Mebane  was  given  to  Johnston, 
as  a  mode  of  payment  from  Mebane  to  Graves,  and  from 
Graves  to  Johnston ;  that  he  did  not  inform  Johnston,  when 
the  latter  agreed  to  take  Mebane's  bond,  how  the  money  was 
due,  except  that  it  was  coming  to  him  from  his  wife's  grand- 
father's estate  ;  that,  afler  Mebane  had  given  his  bond  to  the 
defendant,  he,  Graves,  gave  Mebane  a  receipt  for  that  sum  and 
others  paid  by  Mebane  for  him  to  other  persons,  but  that  it  was 
not  read  to  Johnston,  nor  by  him,  nor  was  Johnston  informed 
by  the  witness  or  Mebane,  that  Mebane  owed  that  money,  or 
any  part  of  it  to  Graves,  as  the  guardian  of  either  of  the  plain- 
tiff, or  otherwise  than  on  Graves'  own  account. 

Badger  for  the  plaintifis. 
Kerr  for  the  defendant. 

RuppiN,  C.  J.  The  priticipal  purpose  of  the  bill  is,  io 
throw  on  the  defendant  the  loss  of  the  sum  paid  to  him  by 
Mr.  Mebane,  who  has  brought  this  suit,  as  the  next  friend  and 
guardian  of  the  plainti^,  all  of  whom  are  infants.  It  is  ob- 
viously the  guardian's  own  bill,  in  the  name  of  the  wards,  and 
brought  with  the  view  of  relieving  the  guardian  from  a  liabil- 
ity for  the  sum  paid  by  him,  when  he,  at  all  events,  knew, 
that  the  use  then  made  of  it  was  a  misapplication  of  the  fund 
by  the  person,  who  was  then  the  plaintiffs'  guardian,  and  for 
whom  the  present  guardian  was  then  surety.  Thus  viewed, 
the  present  suit  is,  certainly,  not  entitled  to  much  fiaivor,  and 
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as  the  infants  have  undoubted  reckess  for  any  loss  in  the  pTe-I>«e-  iSM. 
mises  against  their  present  guardian,  either  as  the  surety  of  ^jjj 
their  former  guardian,  or  as  concurring  in  his  breach  of  trust,  ▼ 
there  would  be  much  ground  for  hesitating  to  grant  relief  °  ****** 
against  the  defendant,  as  primarily  liable,  were  it  true,  that  he 
also  knew  that  the  fund  belonged,  even  in  part,  to  the  plain- 
tiffs. Mebane  has  surely  no  equity  of  bis  own  against  the  de- 
fendants, and  unless  he  were  unable  to  make  their  legacy  good 
to  the  plaintiffs— of  which  there  is  no  suggestion — there  seems 
to  be  no  more  propriety  in  the  ward's  insisting  on  payment 
from  Johnston  instead  of  Mebane,  then  there  would  be  in  their 
thus  insisting  against  Johnston  instead  of  Graves  himself, 
were  he  upon  the  spot  and  fully  able  to  answer  the  demand. 
It  was  the  voluntary  act  of  Mebane,  to  become  paymaster  for 
OravesMebt  to  Johnston  ;  and  if,  in  so  doing,  he  did  not,  in 
this  Court,  become  discharged  from  his  debt  to  the  present 
plaintiffs,  it  would  be  difficult  to  maintain,  that  the  defendant 
became  chargeable  therefor  to  the  plaintiffs,  in  such  a  mannef 
as  to  be  liable  to  them,  even  before  Mebane,  their  original 
debtor,  and  before  Graves,  the  guardian,  for  whom  Mebane 
had  bound  himself  as  surety,  and  in  whose  deviistavithe  con- 
curredl  But  the  Court  is  relieved  from  the  necessity  of  con- 
sidering the  case  as  turning  on  that  point  of  equity,  because^ 
we  are  of  opinion,  that  the  defendant  accepted  Mebane  as  his 
debtor,  in  the  place  of  Graves,  innocently,  and  without  having' 
any  reason  to  believe  that  either  of  the  plaintiff  had  any  in- 
terest whatever  in  the  matter.  It  did  not  lie  on  the  defendant 
to  enquire,  what  motive  induced  Mebane  to  assume  the  debt 
of  Graves ;  and,  among  men  of  business,  such  an  enquiry 
would  be  deemed  impertinent  and  offensive.  It  was  sufficient 
for  the  defendant,  that  he  did  not  know  nor  have  reason  to 
suspect,  that  the  other  parties  were  doing  wrong  in  taking  the 
money  or  legacy  of  the  wards  to  pay  their  guardian's  own 
debts;  and  therefore  he  cannot.be  considered  as  intending  ta 
do  wrong,  by  accfepting  payment  of  what  one  person  owed 
him  in  property,  which  belonsfed  to  another  person.  Now, 
both  the  answer  and  the  only  witness  examined  in  the  cause, 

C4 
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Dec.  1844.  ^Graves  himself,  who  is  examined  for  the  plaiatifis)  state  tha^ 
rrjj  the  whole  representation  made  to  the  defendant  by  Grave? 
V  and  Mebane,  before  and  at  the  giving  of  the  bond,  was  merely, 
"'  that  Mebane  owed  Graves,  and,  says  Graves  in  his  deposition, 
<<that  the  money  was  coming  to  me  from  the  estate  of  my  wife's 
grandfather,"  whose  executor  Mebane  was.  It  is  true,  that  in 
a  receipt  given  at  the  time  for  a  large  sum,  which  includes 
this.  Graves  says,  that  the  whole  sum,  $1008  27  was  in  full 
of  a  balance  of  the  legacies  to  his  wife  and  her  brother  and 
sisters  from  their  grandfather,  and  that  Johnston  witnessed  it 
But  that  neither  creates  a  legal  nor  a  natural  presumption, 
that  Johnston  knew  the  contents.  Plummer  v.  BaskerviHe^  1 
Ired,  Eq.  252.  And  the  defendant  says  that  he  does  not  re- 
member distinctly,  that  be  did  witness  a  receipt  at  all,  and,  if 
he  did,  that  he  has  no  recollection  of  the  contents  of  it,  or  that 
he  ever  knew  them;  and  Graves  is  very  positive,  that  Mebane 
and  he  only  read  the  paper,  and  that  neither  of  them  made  the 
contents  known  to  the  defendant.  Under  such  circumstances 
the  plaintiffs  cannot  follow  this  fund  into  the  hands  of  the  de- 
fendant. If  Mebane  had  paid  the  debt  to  Graves  in  cash,  and 
the  latter  had  taken  the  coin  or  notes  to  the  defendant  in  pay- 
ment, it  could  not  be  contended  that  the  plaintiffs  could  recov- 
er merely  upon  proof,  that  it  was  the  particular  money  receiv- 
ed for  their  legacy  by  their  guardian,  without  something  to 
affect  the  defendant  with  a  knowledge  of  it  and  with  bad  faith 
in  the  transaction ;  for  if  they  could  recover,  when  the  defen- 
dant acted  without  bad  faith  in  receiving  payment  of  a  just 
debt,  no  one  would  be  safe  in  receiving  money,  and  the  course 
of  trade  would  be  arrested.  There  is  no  difference  between 
that  and  the  present  c^ise,  in  which  Mebane  gave  a  security 
for  the  money,  as  if  it  Was  simply  a  debt  from  himself  to 
Graves  or  to  the  defendjnt,  and  without  allusion  in  it,  or  inti- 
mation otherwise  to  the  defendant,  of  any  fact  to  the  contrary. 
So  far,  therefore,  as  respects  the  sum  paid  by  Mebane  to  the 
defendant,  the  bill  must  be  dismissed ;  and,  as  that  is  the  prin- 
cipal subject  of  controversy,  and  was,  no  doubt,  of  this  suit 
being  brought,  the  bill  must  be  dismissed  with  costs,  to  be 
paid  by  the  plaintiffs'  next  friend  himself. 
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As  to  the  other  part  of  the  case,  the  plaintifis,  upon  the  au-  i>«c.  i844. 
thority  of  Lockhart  v.  Phillips^  1  Ired.  Eq.  342,  and  other      g.jj  " 
jcases  of  that  kind,  were  entitled  to  an  account  of  the  bonds       v 
belonging  to  them,  which  the  defendants  received  from  their    °    *^°' 
guardian,  and  for  a  decree  for  what  the  defendant  thus  receiv- 
.«d,  that  was  not  applicable  nor  applied  to  debts,  which  the 
plaintiffs  ought  to  have  paid.    But,  as  far  as  those  bonds  went 
in  discharge  of  debts,  contracted  by  the  plaintifis  for  necessa- 
ries, or  by  their  guardian  for  them,  it  was  a  proper  application 
of  them,  and  the  defendant  has,  to  that  extent,  the  right  to  re- 
tain the  bonds  or  the  money  received  on  them.    It  is  stated 
by  the  Master,  that,  in  his  guardian  accounts,  Graves  annual- 
ly debited  the  several  plaintifis  with  their  respective  accounts 
to  the  defendant,  which  were  transferred  to  Graves'  own  ac- 
count at  the  end  of  the  year,  and  included  in  his  bonds  given 
from  time  to  time  to  the  defendant.    But  that  makes  no  differ- 
ence ;  because  Graves  has  never  paid  his  bonds  thus  given 
on  account  of  the  plaintiffs,  except,  in  part,  by  the  transfer  of 
the  bonds  which  he  had  taken  as  guardian,  and  with  which 
he  also  charged  himself  to  his  wards  in  his  guardian  accounts. 
Therefore,  Graves'  bonds  are  to  be  regarded  merely  as  securi- 
ties for  the  debts  really  contracted  for  the  plaintiffs,  and  those 
debts  are  to  be  considered  as  paid,  only  by  the  bonds  belong- 
ing to  the  plaintifis,  as  far  as  they  extend.    The  money,  which 
Graves  paid  either  to  Johnston  or  to  Harvey  &  Gunn.  was,  as 
far  as  appears.  Graves'  own  money ;  and  therefore,  it  was  appli- 
cable to  that  part  of  Graves'  debt  to  those  persons,  which  he  con- 
tracted on  his  own  account.    Hence,  theMaster  erred  in  not 
charging  to  each  of  the  plaintiffs  his  or  her  debts  to  Harvey  and 
Gunn,  (which  is  included  in  the  bond  assigned  by  them  to  the 
defendant,)  without  deducting  therefrom  or  crediting  the  plain- 
tiffs for  any  part  of  the  payment  of  §151 21,  made  by  Graves  on 
that  bond.     That  the  defendant  had  a  right  to  charge  the 
plaintifis  with  that  debt,  or,  rather,  their  accounts  included  in 
the  bond,  is  clear  from  the  consideration,  that,  while  Harvey  (k 
Gunn  held  it,  Graves  might  hav^  transferred  to  them  bonds? 
taken  by  him  as  guardian,  in  payment;  and,  therefore, he 
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Dte.  1844.  might  pay  their  as&iignee  ia  like  manner.  Equity  looks  tt 
jjyj  the  consideration  of  thebond^  as  cons.iiuting  the  debt,  and  the 
y  bond  as  merely  a  security,  or  one  of  several  securities.  Nov, 
^  '^'  it  is  nothing  to  the  creditors,  that  upon  the  accounts  between 
Graves  and  the  plainti^s,  he  might  have  been  thtir  debtors,  if 
such  was  the  fact  in  the  case,  for  they  had  no  means  of  ascer- 
taining the  state  of  those  accounts,  and^  as  they  knew  that  the 
plaintifis  had  contracted  so  much  debt  with  tiiem,  there  was 
an  apparent  propriety  in  their  receiving  payment  of  those 
debts  of  the  plaintifl^,  in  money  or  bonds  belonging  to  tJiem, 
in  their  guardian's  hands.  According  to  the  statements  in  the 
master's  reports,  there  is,  perhaps,  a  small  excess  of  those  bonds 
over  and  above  the  sums  due  by  the  plaintifiis,  upon  their  deal- 
ings, to  the  end  of  the  year.  1841,  after  striking  out  the  credits 
for  parts  of  the  sum  of  $151  21,  paid  to  Harvey  &  Gunn. 
The  omission  of  the  master  to  report  on  the  dealings  of  1842, 
was  probably  owing  to  an  opinion,  that  those  dealings  did  not 
concern  ihis  coutroversy^  because  they  were  subsequent  to  the 
transfej:  of  the  bonds,  which  the  plaintiffs  are  seeking.  But 
that  would  be  a  mistaken  opinion  j  for,  as  those  dealings  were 
prior  to  this  suit,  they  formed  a  just  demand  then  against  the 
plaintifis,  and  they  ought  not  to  have  a  decree  against  the  de- 
fendant  to  pay  them  the  money,  when  he  has  a  just  ground 
for  a  deduction  or  set  off. 

The  only  difficulty,  which  the  court  has  felt  in  the  case, 
arises  out  of  the  circumstance,  that  the  bonds  assigned  to  the 
defendants,  belonged  to  two  of  the  plaintiffs  only ;  so,  that, 
while  the  three  plaintiffs  are  together,  probably,  indebted  to  the 
defendant,  the  balance  may  be  due  from  one  of  the  plaintiffs 
only,  and  to  the  other  two,  respectively,  a  balance  may  be  due 
from  the  defendant.  But  under  the  circumstances  of  the  case, 
we  have  not  felt  much  embarrassed  by  that  consideration. 
The  plaintiffs  have  not  relied  on  it,  and  those,  to  whom  a  bal- 
ance may  be  due,  could  not,  perhaps,  insist  on  a  decree  ia  a 
ease,  in  which  they  have  impriidently  united  with  a  person, 
who  has  no  claim  against  the  defendant,  in  a  joint  suit  for  a 
matter,  in  which  all  three  of  the  plaintiffs  have  several  inter- 
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e8t8.    Indeed,  we  suppose  the  point  of  importance  to  the  plain-  Oec.  1844. 
ti£Es  is,  whether  there  is,  upon  the  whole,  a  balance  due  from     ^^^ 

the  defendant :  for,  as  the  same  person  is  guardian  for  all  the       r 

...«         ..  .        Ill  Johnston, 

plaintifis,  and  there  is  no  suggestion  that  each  has  not  a  com- 
petent estate  in  the  guardian's  hands  to  pay  his  or  her  debt, 
neither  plaintiff  could  lose  by  the  application  of  the  effects  of 
one  forihe  benefit  of  the  other.  It  could  only  afiect  the  costs,and 
they  have  already  been  disposed  of,  and,  moreover,  ought  not 
to  be  allowed  to  one  plaintiff,  who  unites  with  another,  against 
whom  there  should  be  a  decree  for  costs.  The  court  would 
therefore  have  no  hesitation  in  ordering  the  guardian,  in  case 
a  balance  be  found  against  one  of  the  plaintiffs,  to  bring  it  in- 
to court  out  of  the  estate  of  that  plaintiff,  in  order  to  answer 
a  sum,  that  may  be  found  due  from  the  defendant  to  any  other 
plaintiff.  We  suppose  that  these  declarations  will  satisfy  the 
parties  as  to  the  principles  on  which,  in  the  opinion  of  the 
eourt,  the  case  turns,  and  that  they  can  adjust  the  accounts 
without  the  expense  of  a  further  reference.  But  if  it  should 
turnout  otherwise,  the  cause  must  be  sent  back  to  the  master, 
10  make  the  proper  enquiries,  and  state  the  accounts  as  now 
directed. 

Per  Curiam,  Decreed  accordingly. 
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WILLIAM  LEIGH.  ADM'R.  &c.  n.  ABSALOM  B.  SMITH  &  AL. 

Dec.  18*14.  Where  a  will  n^  made  b}'  a  feme  cmsrty  under  a  power,  tkis  paper  mnat  be 
'  proved  as  a  will  in  a  court  of  probate,  before  a  Court  of  Equity  will  act  on 

it.    But  when  the  Court  of  Equity  is  called  to  act  on  such  an  institunent,  it 

must,  notwithstanding  such  probate,  be  again  proved  before  the  Court  of 

Equity,  that  it  was  executed  according  to  the  power,  that  being  a  questioa 

the  court  of  probate  does  not  undenake  to  decide. 
When  a  fniie  covert  has  a  separate  estate  in  property,  she  may  make  a  will 

disposing  of  it  and  appoint  an  executor,  and  such  executor  shall  be  her 

general  representative. 
Where  she  has  merely  a  power  to  appoint  by  an  instrument  in  the  nature  of  a 

will,  the  person  she  nominates  in  such  an  instrument  as  her  executor,  is  not 

such  in  the  usual  accepiatiun  of  the  term,  but  is  merely  an  appointee  in 

trust,  in  the  first  place  for  her  creditors,  and,  secondly,  for  those,  to  whom 

she  directs  the  property  to  go. 
The  appointees  of  property,  whigh  a  ft-mc  covert  has  a  right,  under  marriage 

articles,  to  appoint  to  any  person  she  thinks  proper,  are  trustees  lor  her 

creditors  in  the  first  instance. 
An  executor,  or  an  appointee  in  the  nature  of  an  executor,  is  not  bound  to 

plead  the  statute  of  limitations,  nor  can  the  legatees  or  ulterior,  appointees 

compel  him  to  do  so. 
The  cases  of  Lash  v.  Hauscr^  2  Ired.  Eq.  493.  Redmond  v.  ColHns,  4  Dev.  441, 

Williams  v.  Maiiland^  1  Ired.  Eq.  92,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Northampton 
County,  at  the  Spring  Term,  1844. 

The  following  is  the  state  of  the  facts,  as  disclosed  by  the 
pleadings  and  proofs : 

In  March  1817,  Leonard  Purdy  and  Sarah  Smith,  being  a- 
bout  to  intermarry,  entered  into  a  marriage  contract,  whereia 
it  was  stipulated,  "that  the  said  Purdy  shall  have  during  his 
natural  life  and  fully  possess  and  enjoy,  without  any  molesta- 
tion, all  the  negro  property  belonging  now  to  the  said  Sarah 
Smith,  together  with  the  use  of  the  land,  &,c." — "provided  al- 
ways, and  it  is  the  true  intent  and  meaning  of  this  covenant 
that  if  the  said  Sarah  should  die  without  any  child  or  child- 
len,  during  her  marriage  with  the  said  Purdy,  then  and  in 
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that  case,  she  is,  and  by  these  presents,  at  hberty  and  vested  Dec.  1844. 
with  full  and  ample  powers  to  give  and  bequeath  the  said  ne- 
groes  to  whomsoever  she  pleases."  This  is  as  much  of  the  v 
covenant,  as  it  is  necessary  to  set  out.  The  marriage  took  ^^^  ' 
place,  and  Mrs.  Purdy  died  in  the  year  1818,  without  having 
any  child  by  Leonard  Purdy.  Before  her  intermarriage  with 
Mr.  Purdy,  Mrs.  Purdy  had  been  the  wife  of  Etheldred  Smith, 
upon  whose  estate  she  had  administered,  aful  the  intestate 
Richard  Cramp,  whose  representative  the  plaintiff  is,  had 
been  one  of  her  sureties  to  her  administration  bond.  The  de- 
fendants are  her  children  and  grandchildren,  by  her  first  hus- 
band. Mrs.  Purdy  left  behind  her  a  testamentary  paper,  sign- 
ed and  sealed  by  her,  and  properly  witnessed  ;  in  which,  she 
"gives  and  bequeaths"  to  her  daughter  Rebecca  G&ry,  then  the 
wife  of  the  defendant,  Roderick  B.  Gary,  and,  after  her  death, 
to  her  children,  apart  of  these  negroes  ;  and  to  the  defendants 
the  two  Smiths,  others  of  them.  Then  follows  this  clause. 
"The  whole  of  said  negroes,  hereby  bequeathed,  are  subject 
to  the  life  estate  of  my  husband,  Leonard  Purdy,  agreeable  to 
a  marriage  contract  entered  into  between  me  and  my  said 
husband,  and  dated  the  29th  day  of  March,  1817.  I  do  here- 
by nominate,  ordain  and  appoint  my  friend,  William  B.  Lock- 
hart,  my  executor,  of  this  my  last  will  and  testament."  This 
paper  was  duly  proven  in  the  County  Court  of  Northampton, 
at  the  March  Term,  1820.  Mrs.  Purdy  died  day  of 
in  the  year  1818,  leaving  her  husband  alive. 

During  the  life  of  Mrs.  Purdy,  an  action  was  brought  on 
her  administration  bond,  against  her  and  her  husband,  and 
the  sureties  thereto,  by  the  defendant,  Roderick  B.  Gary,  as 
guardian  of  his  own  children  and  of  the  defendants,  the 
Smiths,  to  recover  from  them  their  distribution  shares  of  their 
father's  estate.  A  recovery  was  made  in  the  year  1826,  and 
the  intestate,  Richard  Crump,  paid  his  rateable  proportion 
thereof,  Purdy  being  insolvent—and  the  bill  is  filed  ta 
subject  the  negroes,  in  the  hands  of  the  defendants,  to  the 
payment  of  that  portion.  Before  this  recovery  was  made, 
an  action  had  been  brought  by  the  defendant,  Gary,  to  recover 
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Dec.  1844.  from  William  B.  Lockhart,  as  executor  of  Mrs.  Purdy,  a  debt 
""£^JT^  which  was  due  him  from  Mrs.  Purdy;  a  judgment  bad  been 
V       obtained  by  him,  and,  under  the  execution,  he  had  purchased 
"^^      the  negroes  in  question,  and  held  them  as  his  until  the  year 
1838,  when  the  defendants  having  filed  their  bill  against  him 
as  their  guardian,  this  court  decreed,  that,  as  he  was  their 
guardian,  he  held  the  slaves  in  that  fiduciary  character ;  and 
decreed  ho  should  surrender  them  to  the  defendants.    More 
than  seven  years  elapsed,  from  the  time  the  plaintiflfs  intestate 
paid  the  money,  under  the  judgment  recovered  against  him, 
as  the  surety  of  Mrs.  Purdy  on  her  administration  bond,  until 
the  filing  of  this  bill— and  the  defendants  pray  the  benefit  of 
the  act  of  1715,  passed  for  the  protection  of  the  estates  of  de- 
ceased debtors.    Among  other  grounds  of  defence,'  the  defen- 
dants rely  upon  the  fact,  that  an  action  had  been  brought  by 
the  plaintiff's  Intestate,  as  one  of  the  sureties  of  Mrs.  Purdy, 
upon  her  administration  bond,  against  Roderick  B.  Gary,  up- 
on his  guarantee  to  them,  to  induce  them  to  become  such  su- 
reties— that  other  suits  had  been  brought  by  the  other  sureties 
against  him,  the  said  Gary,  for  the  same  cause,  all  of  which 
had  been  compromised,  and  that  the  sum  paid  by  Gary  to  the 
several  plaintiffs,  was  received  by  them,  under  said  compro- 
mise, included  the  demand  now  set  up,  and  was  in  full  of  all 
demands  against  the  estate  of  Mrs.  Purdy.    It  further  appears 
in  the  case,  that  the  present  plaintiff,  after  the  payment  of  the 
money  to  him  by  Gary,  brought  an  action  against  William  B. 
Lockharti  as  the  executor  of  Mrs.  Purdy,  and  recovered  a- 
gainst  him  the  amount  of  his  claim ;  the  jury  having  found 
by  their  verdict,  that  said  Lockhart  had  no  assetts,  the  said 
negroes  never  had  been  in  his  possession  but  were  at  the  time 
of  the  plea  and  judgment  in  the  possession  of  Gary,  claiming 
them  as  his  own  property.    The  defendants  aver  that  the  said 
judgment  was  obtained  by  fraud,  and  in  derogation  of  their 
rights.    They  further  contend  that,  by  the  testamentary  paper, 
^  called  the  will  of  Mrs.  Purdy,  the  defendant  Lockhart  was 

not  an  executor  thereof,  and  the  judgment  obtained  against 
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him,  vras  null  and  void,  and  did  not  compromise  any  of  their  Dee.  I8i4. 

V 

B.  F.  Moore  and  Iredell  for  the  plaintiflF.  ^^^ 

Badger  lor  the  defendants. 

Nash,  J.  Upon  examining  the  eridence  in  this  case,  thir 
Court  Is  satisfied,  that  in  the  compromise  of  the  suits,  brought 
by  the  sureties  of  Mrs.  Purdy  against  Mr.  Gary  as  a  guaran- 
tee, nothing  more  was  settled,  than  their  claims  against  him  * 
that  nothing  more  was  intended  by  the  parties  to  be  included 
and  that  in  fact  it  extended  no  farther.  It  did  not  embrace  the 
claim,  now  urged  by  the  plaintiff,  and  he  is  at  liberty,  notwith- 
standing said  compromise,  to  urge  his  present  suit.  They 
are  further  of  opinion,  that  it  is  not  necessary  to  decide  upon 
4he  question,  whether  the  recovery  made  by  the  plaintiff  «^ 
gainst  William  B.  Lockhart,  as  executor  of  Mrs.  Purdy,  wa^ 
obtained  by  fraud  or  not,  as  they  are  satisfied,  for  the  reasons 
hereinafter  stated,  that  the  said  recovery  was  a  mere  nullity. 
The  important  question  presented  by  the  case  is,  have  now 
the  defendants  the  right  to  plead  the  Statute  of  1716,  in  bar 
of  the  plaintiff's  claim?  Wriliam  B.  Lockhart,  the  executor, 
as  he  is  called,  of  the  will  of  Mrs.  Purdy,  is  a  party  defendant 
and  has  not  pleaded  it.  Can  the  other  defendants,  who  are 
really  the  parties  interested,  do  so  ?  This  involves  the  ques^ 
tion,  in  what  character  is  William  B.  Lockhart,  to  be  consider- 
ed;  is  he  the  executor,  strictly  speaking,  of  Mrs.  Purdy 's  wilK 
or  is  he  merely  an  appointee,  to  carry  into  execution  the  trust, 
which  the  law  annexes  to  the  appointment  of  Mrs.  Purdy? 
It  is  deemed  unnecessary,  at  this  time,  to  enter  into  an  elabo- 
rate history  of  the  power  of  feme  coverts  to  make  wills,  with 
or  without  the  consent  of  their  husbands.  The  paper  pro- 
duced in  this  case,  as  the  will  of  Mrs.  Purdy,  is  an  execution 
of  a  power  secured  to  her,  when  she  was  discovert,  and  in 
every  respect  capable,  not  only  of  binding  herself,  but  of  bind- 
ing such  persons  as  contracted  with  her.  She,  in  pursuance 
of  the  power  thus  secured  to  her,  executed,  before  two  wit^ 

D4 
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Dec.  i844.nesses,  the  instrument'she  calls  her  will.  Such  a  testansenta^ 
Lei»h  ^y  paper,  before  it  can  be  available,  either  in  law  or  equity, 
vf  must  be  regularly  proved  before  the  proper  tribunal.  In  a 
°"^  *  court  of  equity,  such  probate  alone  will  not  suffice ;  for  the 
courts  of  probate,  in  such  cases,  do  not  feel  themselves  called 
on  to  examine,  whether  the  appointment  is  authorized  by  the 
power.  There  are  other  special  circumstances,  connected 
with  a  testament,  which  are  not  trusted  to  a  court  of  probate, 
and  which  the  grant  of  probate  does  not  determine,  but  leaves 
open  to  the  temporal  courts.  Upon  the  probate,  therefore,  be- 
fore the  ordinary,  a  court  of  equity  does  not  act,  but  requires 
that  the  instrument  shall  be  proved,  before  them,  to  be  such  as 
was  required  by  the  power.  The  witnesses,  therefore,  must 
be  called  to  prove  that  the  instrument,  when  the  feme  covert 
has  power  to  appoint,  was  her  act  and  is  duly  executed  ac* 
cording  to  the  requirements  of  the  power. 

In  this  case,  the  will  of  Mrs.  Purdy  has  been  admitted  to 
probate  before  the  appointed  tribunal,  and  in  this  court  is  ad- 
mitted by  the  answers  to  be  duly  executed,  under  the  power 
given  her  by  the  marriage  contract,  for  only  under  it,  as  such, 
can  they  claim  the  negroes  at  all.     The  court  is,  therefore,  of 
the  opinion  that  the  will  of  Mrs.  Purdy  has  been  properly 
proved,  and  is  a  sufficient  execution  of  the  power  secured  to 
her.     In  her  will,  she  refers  to  the  marriage  contract,  as  gov- 
erning the  interests  she  conveys,  and  that  is  satisfactory  evi- 
dence, that  she  considered  herself  as  executing  the  power. 
What  then  is  the  character  and  power  of  William  B.  Lock- 
hart  under  that  paper  ?      Is  he  in  the  sense,  in  which  the  law 
understands  the  term,  an  executor  ?    We  think  not ;  we  con- 
sider him  here  but  as  an  appointee  in  trust,  to  carry  out  the  in<- 
tentions  of  the  appointor,  as  either  expressed  by  her  or  implied 
in  law.    By  this  paper,  Lockhart,  though  called  an  executor,  is 
not  strictly  and  properly  such,  even  in  the  view  of  a  Court  of 
Equity,  because  Mrs.  Purdy  had  no  seperate  estate  in  the  ne- 
groes, which  she  could  bequeathe.      W^hen  hfeme  covert  has 
such  estate,  she  may  make  a  will  and  appoint  an  executor,  and 
such  executor  shall  be  her  general  representative.    Hvbne  v, 
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Tenant,  1  Brow.  C.  C.  16.    Fettiplace  v.  Gorges,  1  Ves.  Jr.  r>ec.  1844. 
46.     Peacock  v.  Monk,  2  Ves.  Sr.  191.  Leigh  " 

But  though  it  be  true,  that,  in  this  case,  Mrs.  Purdy  could  v 
not  constitute  Lockhart  an  executor,  properly  so  called,  it  does  °" 
not  follow  that  hia  nomination  is  necessarily  unmeaning,  and 
to  be  rejected  altogether.  The  paper  is  not  a  testament  of  per- 
sonal estate,  but  it  is  an  appointment  under  the  power  in  Mrs. 
Purdy.  It  is  an  appointment  of  the  whole  property,  over 
which  she  had  a  power,  and  she  has  no  other  properly.  Then 
the  enquiry  is,  what  is  the  meaning  of  such  un  appointment  of 
Lockhart  as  executor,  in  such  an  instrument  ?  It  is  apparent 
from  reading  the  paper,  that  Mrs.  Purdy  thought  she  was  dis- 
posing of  her  separate  property,  and  in  that  view  she  appoint- 
ed an  executor.  But  it  turns  out,  ttie  instrument  cannot  ope- 
rate in  that  way,  but  is  only  an  appointment,  and  it  is  the  ne- 
cessary construction  of  it,  that,  as  the  property  would  have 
vested  in  Lockhart,  by  virtue  of  his  appointment  as  executor, 
so  he  must  be  intended  to  take  to  the  same  extent,  and  for  the 
same  purposes,  as  appointee  in  the  instrument.  What  else 
could  she  mean  by  nominating  an  executor,  but  that  he 
should  take  the  estate  in  that  way,  in  trust  for  creditors  in  the 
first  instance,  and  then  for  the  several  appointees  mentioned 
in  the  instrument?  It  is  said,  there  was  no  necessity  for  an 
executor,  as  the  creditors  have  the  same  remedy  against  the 
children,  as  appointees.  But  there  was  the  same  necessity,  ns 
in  ordinary  cases  of  executors  to  wills.  One  is,  that  creditors 
may  obtain  satisfaction  from  a  single  source,  instead  of  going 
against  all  the  legatees,  and  also  that  the  interest  of  the  credi- 
tors and  legatees  may  be  protected  by  a  competent  person. 
Here  the  ultimate  appointees  were  a  married  woman,  children 
and  unborn  grandchildren,  and  the  appointment  of  some  per- 
son, as  executor,  to  act  quasiin  that  character,  was  convenient 
and  useful.  Under  these  considerations,  we  hold  this  appoint- 
ment^o  be  in  the  first  instance  to  Lockhart,  to  pay  the  debts 
of  Mrs.  Purdy,  and  then  for  the  use  of  the  other  appointees, 
as  if  he  were  regularly  an  executor,  and  they  were  regularly 
legatees.     Equity  holds,  that  where  an  individual  has  a  gen- 
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Dec.  1844.  eral  power  of  appointment  over  a  fund,  and  actually  mak^s 
"TTT^an  appointment  according  to  his  power,  the  property  appoint- 
V  ed  shall  form  a  part  of  his  assetts  in  equity,  ior  the  payment 
^"^  '  of  his  debts,  in  preference  to  all  claims  upon  him,  by  volun- 
teers, either  as  legatees  or  appointees.  Sugden  on  Powers,  2 
Vol.  p.  30,  and  the  authorities  there  cited.  Lookhart  then  be- 
ing an  appointee  in  trust,  the  creditors  of  Mrs.^Purdy  could 
no  more  reach  the  property  in  his  hands  by  an  action  at  law, 
than  if  the  appointment  had  been  direct  to  the  defendantsr 
They  could  reach  the  assetts  only  through  the  aid  of  a  Court 
of  Equity.  The  judgment  at  law,  obtained  by  the  complain- 
ant against  Lockhart,  was  therefore  void,  and,  of  no  effect,  and 
could  not,  as  we  are  disposed  to  think,  break,  of  itself  the 
running  of  the  statute  of  1715.  Lockhart  is  a  necessary  par- 
ty to  this  bill.  To  him  is  entrusted  the  right  and  the  duty  to 
take  care  of  the  property  of  the  appointor,  and,  when  called 
into  a  court  of  justice,  to  defend  it.  It  is  somewhat  doubtful, 
whether  the  ultimate  appointees  are  necessary  parties.  Lash 
V.  BduseTf  2  Ired.  £q.  493.  Castleton  v.  Fanshaw^  Pre.  in 
ch.  100.  Exparte,  Dundney,  15  Yes.  498.  But  if  they  are 
necessary,  it  is  because  they  are  interested  in  the  fund,  and 
may  have  a  right  to  see,  that  the  trustee  or  appointee  makes 
all  the  defence  he  is  by  law  bound  to  make,  or  because  they 
are  in  possession  of  the  fund.  It  is  well  settled,  both  in  Eng- 
land and  this  country,  that  the  executor  may  or  may  not  at 
his  pleasure,  plead  the  statute  of  limitations.  It  is  indeed 
more  prudent^  that  he  should  do  so,  but  he  cannot  be  com- 
polled  to  plead  it,  by  a  legatee.  He  is  the  pars  principalis  or 
legiiimtis  contradictor^  who  is  bound  and  authorized  to  act 
for  all  persons  entitled  to  interests  under  the  will  as  legatees. 
Redmond  v.  Collins,  4  Dev.  441.  WUliams  against  Mait- 
land,  1st  Ired.  Eq.  92.  And  the  legatees  are  bound  by  his 
act :  <•  he  alone  brings  a  bill  for  an  equitable  money  demand 
of  the  testator.  He  is  the  only  party  necessary  by  a  creditor 
for  an  account  of  the  assetts,  neither  the  particular  nor  the  re- 
siduary legatees  being  required,  though  their  interest  may  bo 
affected."    Redmond  v.  Collins^  4  Dev.  441.     In  this  case, 


SUPREME  eOURT  OP  NORTH  CAROLINA.  449 

Lockharty  the  appointee  in  trust,  and  a  defendant,  admits  in  ^^c-  i^^^- 
his  answer,  that  he  has  never  paid  to  the  plaintiff  the  money  ~^~^"" 
claimed  hy  h,iai,  and  he  does  not  plead  the  statute  of  limita-       \ 
tions,  and  we  hold  that  the  defendants,  who  are  the  appointees,     ^^ 
.can  have  no  right  so  to  do.     If  the  negroes  had  been  in  the 
possession  of  Lockhart,  there  is  no  question  but  he  might  have 
paid  the  debt  dae  to  the  plaintiff,.al  though  barred  by  the  statute, 
without  exposing  himself  to  the  liability  of  paying  over  to 
the  ultimate  appointees.      Williams  v.  Maitland,  1  Ired. 
Eq.  92. 

Per  Curiam,  Pecree  for  the  plaintifil 
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JOHN  R.  WILLIAMS  vs,  ROBERT  McCOMB  &.  AL: 

Dec  1844.  A  testator  debited  as  follows :  "  I  will  and  bequeath  to  mj  eldest  sod,  Sam- 
"•~""~—  uel,  my  two  tracts  of  land  lying  on  both  sides  of  McCuUock's  creek,  in  the 
Boith  west  of  Charlotte  town,  and  the  half  of  the  house  1  lire  in,  and  also 
one  negro,  &c.  I  also  give  unto  my  second  son,  James,  the  other  half  of 
this  house  I  live  in,  and  the  lot  it  is  buill  upon,  with  other  appurtenances 
thereunto  belonging,  and  my  lot  at  the  east  side  of  the  spring  head."  Hdd^ 
firsts  that  by  the  devise  of  a  house,  the  land  on  which  it  is  situated  will  gen- 
erally pass,  unless  a  different  intention  can  be  collected  from  the  will;  but, 
secondly,  that  the  intention  of  the  testator  was,  to  give  Samuel  one-half  of 
the  house,  and  by  necessity,  the  ground  occupied  by  that  half,  and  to  give  to 
James,  the  other  half  of  the  house,  and  all  the  remainder  of  the  lot  and  ap- 
purtenances. 
The  testator  further  devised  as  follows,  alter  having  given  a  negro  girl  to  his 
daughter,  Mary :  "  I  also  will  and  appoint,  that  if  any  one  of  the  said  chil- 
dren shall  or  do  die  before  of  age,  or  before  they  have  lawful  heirs  begotten 
of  their  bodies,  and  are  come  of  age,  that  in  that  case,  what  is  then  found 
of  their  legaq^j  ehall  go  or  be  given  to  the  next  one  or  two,  that  is  living,  and 
equally  divided  between  the  two  living;  if  bat  one  surviving,  to  get  the 
whole."  HeUf  that  the  word  legacy,  as  here  used,  referred  to  both  the  real 
and  personal  estate,  and  that,  upon  the  death  of  James,  under  age  and  with- 
out issue,  all  his  property  went  to  his  suniving  brother  and  sister. 

Cause  removed  from  the  Court  of  Equity  of  Mecklenburg 
County,  at  Spring  Term,  1843. 

The  case,  presented  by  the  pleadings  and  evidence  and  pro- 
ceedings in  the  cause,  is  fully  stated  by  the  Judge  delivering 
the  opinion. 

Alexander  <J*  /.  H,  Bryan  for  the  plaintiff. 
Osborn  ^  Iredell  for  the  defendant. 

Nash,  J.  Samuel  McComb  died  in  the  year  1795,  having 
previously  made  his  last  will  and  testament,  duly  executed  to 
pass  real  estate.  At  the  time  the  will  was  made,  be  had  three 
children,  Samuel,  James,  and  Mary.  The  latter  afterwards 
married  the  plaintiff,  and  is  since  dead,  leaving  children. — 
Samuel  McComb  lived  several  years  after  making  his  will. 
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and  had  another  son,  Robert,  one  of  the  derendants.    By  hisD^-  I8i4. 
will,  Sanauel  McComb  devises  ns follows :  "1  will  and  bequeath  ^g^^^^^ 
unto  my  eldest  son,  Samuel  McComb,  my  two  tracts  of  land      t 
lying  on  both  sides  of  McCullock's  Creek,  in  the  north-west        °*  ' 
of  Charlotte  town,  and  the  half  of  the  house  I  live  in ;  and  al- 
so one  negro  wench,  <Scc.    1  also  give  unto  my  second  son, 
James  McComb,  the  other  half  of  this  house  I  live  in,  and  the 
lot  it  is  built  upon,  with  other  appurtenances  thereunto  belong- 
ing, and  my  lot  at  the  east  side  of  the  Spring  head."  •  He  then 
matees  a  bequest  of  a  negro  girl  to  his  daughter  Mary  ;  then 
follows  this  direction^  "I  also  will  and  appoint,  that  if  any  one 
of  said  children  shall  or  do  die  before  of  age,  or  before  they 
have  lawful  heirs,  begotten  of  their  own  bodies  and  is  come 
of  age,  that,  in  that  case,  what  is  to  be  then  found  of  their 
legacy  shall  go  or  be  given  to  the  next  one  or  two,  that  is  liv- 
ing, and  equally  divided  between  the  two  living ;  if  but  one 
surviving,  to  get  the  whole." 

James  died  under  age  and  without  issue,  leaving  his  broth- 
er Samuel  and  his  sister  Mary,  alive.  Robert  McComb^  the 
defendant,  purchased  from  Samuel  McComb,  his  interest  un- 
der the  devise  in  the  house  and  lots  described  in  the  clauses 
set  forth  above.  The  bill  is  filed  for  a  sale  of  the  lots,  and 
for  a  division  of  the  proceeds.  The  sale  has  been  made  un- 
der an  order  of  theCourt  of  Equity  of  MecklenburgCounty,  and 
the  money  is  in  the  office  awaiting  the  decree,  as  to  the  rights 
of  the  parties  in  the  fund. 

For  Robert  McCombe,  who  stands  in  the  place  of  Samuel 
McCombe,  it  is  contended  here,  that  by  the  devise  of  half  of 
the  house,^  one  half  of  the  lot  passed ;  on  the  other  hand,  the 
plaintiff  claims,  that,  under  the  devise  to  James,  one  half  ef 
the  house  and  the  whole  of  the  lot,  excepting  that  portion  on 
which  Samuel's  half  stands,  passed  to  him,  together  with  the 
half  of  the  back  lot,  being  all  of  that  lot  owned  by  the  testator. 
It  is  very  certain,  that,  by  the  devise  of  a  house,  land  will  pass. 
Croke  Eliz.  89.  Den  on  dem.  of  Clemans  v.  Collins,  2 
Term  Rep.  409.  2  Saund.  401,  n.  2.  1st  Tho.  Coke  173. 
The  Touchstone  74.    And  it  is  a  general  rule,  that  the  words 
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Dec.  iSi^-made  use  of  by  a  testator  are  to  be  understood,  when  unez- 
Williams  P'**^®*  by  him,  so  as  to  have  their  legal  eflFect  and  operation. 
V       If.  therefore,  the  devise  to  Samuel  stood  alone,  it  would  have 
'  the  effect  claimed  for  it ;  because  the  law  would  infer,  in  that 
case,  that  such  was  the  intention  of  the  testator.    But  this  le- 
gal inference  lasts  no  longer,  when,  from  what  the  testator  has 
said  in  the  will,  such  clearly  appears  not  to  have  been  his  in- 
tention.   To  hold  otherwise,  would  be  binding  up  people  to 
legal  technicalities,  and  making  their  ignorance  a  trap  for  them, 
without  allowing  them,  in  the  instrument,  to  explain  them- 
selves.     Cromv.  OdeU,!  Ball.  &  Bev.  472.    Loveacresr. 
Blighty  Cowper  355.    2  Bal.  &  Beat.  413.     Beaumar  ▼. 
Stock,  2  Bal.  &  Beat.  413. 

With  a  view  to  ascertain  what  is  the  meaning  of  a  testator, 
every  part  of  the  will  is  to  be  considered,  and  such  is  the  rule 
both  in  Courts  of  Law  and  Equity.  GitUngard  v.  Stril^  1 
Swanst.  28.  Booth  and  Blundell,  1  Mer.  217,  and  Pittman 
Stevens f  15  East.  510.  Let  us  test  this  devise  by  these  rules. 
The  testator^s  real  estate  consisted  of  two  tracts  of  land,  ad- 
joining the  town  of  Charlotte,  and  the  house  and  lots.  We 
say  this  was  the  whole  of  his  real  estate,  because  he  devised 
no  other,  nor  is  there  any  evidence  that  he  possessed  or  own- 
ed any  other.  To  his  eldest  son,  Samuel,  he  devises  the  whole 
of  the  land  in  the  country,  and  one-half  of  the  house  in  town, 
and  to  James,  in  a  separate  and  distinct  clause,  he  devises  the 
other  half  of  the  house,  <<  and  the  lot  it  is  built  upon,  with 
other  appurtenances  thereunto  belonging,  and  my  back  lot." 
ti  has  been  argued,  that  the  word  <<^half,"  so  clearly  connected 
with  the  only  word  in  the  clause  of  givrag,  over-rides  the 
whole  clause,  and  governs  the  word  '*  lot"  in  the  succeeding 
part.  We  do  not  think  so.  The  words  are,  ^Uhe  lot^  which 
hnport,  necessarily,  the  whole  lot.  This  is  strictly  true,  gram- 
maiically  speaking,  «  The,"  is  a  definite  article  before  nouns, 
which  are  specific  or  understood,  and  is  used  to  limit  or  deter- 
mine their  extent.  The  lot,  then,  without  more,  means  the 
piece  of  ground  of  an  ascertained  quantity,  marked  off  in  the 
plan  of  the  town  of  Charlotte.     But  the  testator  goes  on  to 
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be  more  specific,  ud  adds  the  words,  "upon  which itisbuUt."  Dee.  leu. 
These  latter  words  tell  us,  what  lot  is  devised,  and  the  defin-  ^^j^^^ 
itive  article  tke^  shows  the  intention  to  be  the  whole  lot.  Why       ▼ 
use  the  article  the  before  "lot,"  if  the  testator  meant  to  devise  '^'*^'*™^ 
but  one-half  of  it.     Omit  the  article,  and  the  half,  according 
to  thfltt  construction,  might  be  meant.  Nor  does  this  construc- 
tion at  all  interfere  with  the  Anonymous  case  in  2  Haywood,- 
161,  nor  with  that  of  Black  r.  Ray,  in  1st  Dev.  &  Bat.  334. 
In  both  these  cases,  the  things  devised  are  all  in  one  consecu- 
tive sentence,  and  followed  by  the  word^  limiting  the  extent 
of  the  estate  deseed.    No  other  construction  could  be  placed 
on  the  words,  with  any  regard  to  the  ordinary  rules  of  con- 
struction, as  is  observed  by  the  couTt  in  the  latter  case.     But 
the  testator  in  the  two  devises,  we  are  now  considering,  has' 
seemed  to  be  desirous  to  leave  nothing  to  conjecture,  as  to  his' 
meaning.     In  the  clause  devising  to  Samuel  a  share  in  the. 
house,  he  mentions  nothing  but  half  the  house.     In  that  to 
James  he  includes,  "  the  lot  upon  which  it  is  built,  and  with' 
other  appurtenances  thereunto  belonging,"  appropriately  such^ 
buildings,  rights  and  improvements,  as  are  upon  the  land,  and 
used  with  the  dwelling  house  as  appurtenances  thereto.'— 
From  the  map,  with  which  we  are  furnished,  it  appears,  there 
were  on  this  lot  severai  out  buildings,  and  a  part  of  it  was  a 
garden.    The  testator  omits  all  these,  when  devising  to  Sam- 
uel,* and' uses  words  which  embrace  them  all,  when  devising 
to  James.    In  giving  a  construction  to  a  will,  every  part  of  it 
is  to  be  considered,  and  no  words  ought  to  be  rejected  upon 
which  any  sensible  meaning  can  be  put,  "every  string  must 
give  its  sonnd,''  for  the  meaning  of  the  testator  must  prevail, 
when  it  can  be  fairly  found  in  our  language,  and  is  not  iu 
contradiction  to  any  rule  of  law.    Edens  and  others  v^  Wil- 
liamsf  Ex*rs.  3  Murp.  27.  Williams  v.  Lane,2  Car.  fi.  Kep. 
266.     Clement  v.  CoUins^  2  Term.  503. 

To  support  and  strengthen  the  construction  put  on  the  de- 
vise in  favor  of  Samuel,  it  has  been  further  atgued  here,  that 
it  is  a  rule  of  construction,  that  every  devise  is  intended  for 
the  benefit  pf  the  devisee,  and  that  it  must  have  been  the  in-^ 
E4 
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I)m.  1844.  tentioQ  of  the  testator  here  to  make  a  devise  to  Samuel,  whieh*' 
Williami  ^0^1^  be  useful  to  him*  And,  if  the  whole  lot  is  given  to 
V  James,  the  devise  to  Samuel  will  be  without  any  benefit  The 
^^  rule  is  correctly  stated,  and  is  supported  by  the  authorities  ci- 
ted by  the  counsel.  To  which  we  answer,  a  Court  of  Equity- 
must  not  reason  from  inconvenient  results,  and  thereby  be  ia« 
duced  to  put  a  forced  construction  on  the  words  used,  or  give 
Ibem  such  a  meaning,  as  was  obviously  not  the  intention  of 
the  testator.  Junes  v.  Johnston^  4  Yes.  573,  Smith  v.  Streat- 
or,  1st  Merivale,  361,  and  Bernard  v.  Montague^  1st  Men 
431.  Humev.  Rundellj  2  Sim.  &Stre.  117.  We  do  not 
mean  to  say,  that,  when  the  meaning  is  doubtful,  the  court 
may  not  look  to  the  inconveniences,  which  may  result  from 
one  construction  or  another.  It  is  true,  that,  in  this  case,  it 
might  have  been  more  conveniant  to  Samuel,  and  certainly 
more  to  his  interest,  to  have  one-half  of  the  lot,  as  well  as  one 
half  of  the  house,  but  certainly  it  was  a  matter  of  interest  to 
blm,  and  much  convenience  to  have  a  right  to  use  one-half  of 
the  house,  particularly  as  his  land  was  adjoining  the  town,  so 
that  the  devise  is  beneficial  to  him. 

We  are  called  on,  to  put  a  construction  upon  another  clause 
in  the  will :  the  one  directing  the  survivorship,  or  how  the 
property  shall  be  disposed  of,  on  the  death  of  either  of  the  de^ 
visees.  It  is  not  pretended,  that  Robert  has  any  inter^t  in 
the  division  of  the  fund,  except  as  the  vendee  of  Samuel,  or, 
as  one  of  the  heirs  of  James,  if  the  devise  over  is  inoperative. 
Two  objections  have  been  urged  against  the  survivorship ; 
one  is,  that  it  is  too  renoote ;  and  the  other,  that  the  real  estate 
cannot  pass  as  a  legacy.  As  to  the  first  objection,  we  do  not 
think  it  arises  in  the  cose;  because  it  is  limited  over  to  the 
children  or  child  livings  which  ties  it  up  to  the  event  of  James' 
death,  without  leaving  issue.  James  died  before  he  was  twen- 
ty-one,  without  leaving  issue.  The  property  should  go  over, 
and  the  words  of  the  will  are  satisfied.  Upon  the  death  of 
James,  the  limitation  over  to  his  brother  Samuel,  and  to  his 
sister  Mary,  took  effect.  But  it  is  contended  on  behalf  of 
Aobert,  that  nothing  survived,  but  what  was  sirictly  a  legacfi 
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,«8  the  testator  has  made  use  of  that  word  in  this  clause.    The  ^^c.  i844 


word  "legacy"  is  properly  applicable  to  bequests  of  personal  ^^jjjj^[^ 
property,  but  may  be  extended  to  embrace  other  species  of  v 
properly,  not  technically  within  its  import,  to  eflfectuate  the  ^  °™  * 
intention  of  the  testator.  This  was  a  mixed  fund,  consisting 
of  real  and  personal  property.  In  the  case  of  Hardacre  v. 
Ncuhy  5  Term.  716,  it  was  extended  to  embrace  real  estate, 
which  was  included  in  the  clause.  And  so  in  Hope  v.  Tay- 
lor, 1st.  Dur.  268.  In  Siblt/  v.  Perry  7  Ves.  522,  it  was  ex. 
tended  to  annuities,  and  sec.  2nd  Hoper  on  Legacies,  335. — 
The  language  of  the  clause  is,  "what  is  .to  be  found  of  their 
legacy,  shall  go,  &c."  In  Hardacre  v.  Nash  is,  ''but  in  case 
either  or  both  of  my  children  should  die  before  the  decease 
of  my  wife,  then  those  legacies  which  are  here  left  them, 
shall,  ft'C."  In  what  the  testator  calls  a  legacy  were  embraced 
several  freehold  estates,  and  the  Court,  to  carry  out  the  inten- 
tion of  the  testator,  decided  that  the  latter  passed  under  this 
clause,  as  well  as  the  personalty,  to  the  widow.  Here  tho 
testator  uses  the  word  "legacy,"  as  embracing  real  pro- 
perty together  with  personally,  and  he  intended  the  whole 
should  survive.  In  this  view,  the  difficulty  arising  from  the 
uncertainty  of  the  words  used, "  what  shall  be  then  found,"  is 
removed.    The  land  is  then,  as  it  was  in  1795. 

We  are  of  opinion,  then,  that  under  the  will  of  Samuel  Mc- 
Combe,  his  son  Samuel  took  but  one  half  of  the  house,  and 
from  necessity  the  ground  upon  which  it  stood,  and  that  James 
took  the  other,  together  with  the  whole  lot  except  that,  upon 
which  Samuel's  half  stood,  together  with  the  half  lot  adjoining. 
That  upon  tho  death  of  James,  his  share  in  the  lot  survived  to 
Samuel  and  Mary,  to  be  divided  equally  between  them,  and 
that  Robert  McCombe,  by  virtue  of  his  purchase,  stands  in  the 
place  of  Samuel  McCombe.  Robert  will  then  be  entitled  to 
the  whole  of  the  value  of  one  half  of  the  house,  and  the  one 
half  of  the  balance,  and  the  plaintiff  Williams  will  be  entitled 
to  a  life  estate  in  one  half  of  the  value  of  the  legacy  of  James. 

Per  Curiam,  Decreed  accordingly. 


At  the  Session  of  the  General  Assembly  of  1844r-6,  the 
Honorable  Frederic  Nash,  of  Hillsborough,  who  had  been 
preTiousIy  appointed  to  that  ofBce  by  the  Governor  and  Ck>un- 
-cil,  was  elected  a  Judge  of  the  Supreme  Court,  in  the  plaee  of 
the  Honorable  William  Gaston,  deceased. 


At  the  same  Session,  the  Honorable  David  F.  Caldwcll, 
of  Salisbury,  who  had  previously  received  the  temporary 
appointment  from  the  Governor  and  Council,  was  elected  one 
ol  the  Judges  ef  the  Superior  Courts  of  Law  and  Equity,  to 
supply  the  vacancy  occasioned  by  the  promotion  of  Jitjmie 
Nash  to  the  Sapreme  Court  Bench. 


To  The  Jfiembers  oTthe  Bar. 


THE  EDfTOR  of  THE  INDEPENDENT  informs  the  Bar  of  the  State,  that  be 
haa  primed  and  has  for  sale,  on  fair  letms,  FORMS  OF  DECLARATIONS  aad 
otherPLKADlNGb,  caretully  pre}  ajed  by  a  Member  of  the  Profession  and  believed  tD 
be  acearate.  These  are  prin  ed  in  quires  like  blank  writs,  and  can  be  filled  up  with  al- 
mosc  at  much  ease  as  the  wiiis  themselves.  They  have  been  prepajed  with  a  view  to 
lacilitaie  the  introduction  of  regular  pleadings  in  the  Courts  ol  the  State. 

Below  will  be  found  a  list  of  the  precedents  which  are  now  for  sale,  and  should  the 
members  of  the  profession  encourage  the  publicatiim,  he  is  authorized  to  sar  that  other  pre- 
cedents  will  be  prCjiared  by  the  same  hand,  and  every  pleading  in  all  the  forms  of  action 
eommunly  used  in  the  State  will  b«  furnished,  which  are  necessary  to  make  up  a  complete 
record. 
IN  DEBT.    Declarations:—!.  A  count  on  Bond,  and  a  cocmt  for  goods  sold,  woik 

and  labor — money  lent,  had  and  received. 
9.  Against  maker  and  indoiser  of  single  bond. 

3.  On  constable's  bond— assigning  two  breaches— one  for  refusing  to  pay  money  collect- 
ed J  the  other  for  neglecting  to  collect. 

4.  Against  Executor,  on  bond  of  Testator. 
Pleas  : — 1.  Non  est  factum  and  nil  debit. 

5.  Non  est  factum. 

3.  Payment  at  and  after  the  day— set  off. 

4.  In  debt  on  Constable's  bond — first,  oyer  bond  and  condition;  2,  non  est  factum;  \  as 
to  first  breach  that  he  did  not  have  the  claims  to  collect,  that  he  did  collect,  and  that  he 
did  nut  refuse  to  pay  over  ;  4,  as  to  second  breach,  that  he  did  not  have  claims,  and 
that  he  tried  to  collect  and  could  not. 

IN  ASSUMPSIT.  Declarations  : — 1.  One  count  for  work,  labor  and  material!, 
goods  sold,  money  lent,  money  paid,  money  had  and  received— -and  one  count  on  an  ac- 
count stated. 

9.  One  count  on  prommlssory  note — one  count  for  money  lent,  had  and  received— and  one 
on  account  stated. 

3.  Against  maker  and  indorser  ol  promissory  note. 

4.  By  Executor — one  count  for  work,  labor,  goods  sold,  money  lent  and  had  and  reeeir- 
ed— one  count  on  account  stated  with  plaintifiTas  Executor. 

5.  Against  Executor— general  count  as  in  the  last  precedent,  laying  promise  by  Tes- 
tator— another  count  lor  the  same,  laying  promise  by  defendant  as  Executor— and  a 
third  count  on  an  account  stated  by  defendant  as  Executor. 

Plbas  : — Non  assumpsit  with  notice  of  set  off,  and  Stat.  Lim. 

3  Executor— 1,  time  to  plead;  2,  general  issue ;  3  Stat.  Lim. ;  4,  fuU^  adminiaured. 

Rbflication  : — Similiter  as  to  first  plea  and  issue  tendered  on  Sta.  Lim. 

DETINUE.    Declarations  .—In  two  counts^l,  on  bailment ;  S,  on  finding. 

Pleas  : — Non  detinet — Stat.  Lim. 

CASE.  Declarations  :— 1 .  For  deceit,  one  count  on  fraudulent  warranty,  and  one  alleg- 
ing soen^. 

3.  Trover. 

Plbas:— Not  guilty;  Stat.  Lim. 

REPLEVIN.  Declarations:—!.  For  slaves  where  re-plevied  and  re-deUTered  to 
plaintiff. 

2.  Where  the  slaves  remain  in  defendant's  possession. 

Pleas  :— 1,  non  cepit ;  2,  property  in  defendant  or  strange  traversing  plainiiff^a  proptrty. 

Replication: — 1,  special  similiter;  2,  issue  on  traverse. 

TRESPASS.     Declarations:—!.  For  assault  aiid  battery. 

2.  Gtuare  clausum  fregit. 

3.  For  mesne  profits. 

Plbas:—!.  Not  guilty,  Stat.  Lim.  son  assault,  moliter  manus,  &c. 
2.  Notguilty,  Stat.  Lim.  licence,  lib.  ten. 
EJECTMENT.    Declarations  :—l.  On  one  demise. 
2.  On  four  demises. 

X^  Gentlemen  desirous  of  obtaining  the  above  Blanks  will  please  make  appUeatiMlo 
EDMUND  B.  FREEMAN,  Esq.  at  the  Supreme  Court  Cleili's  Room,  in  the  CapitoL 
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JOSEPH  A.  McLEAN  &  AL.  tt,  FREDERICK!  H.  SHUttf  AN. 

In  a  cue  belireen  two  parties  ot  a  money  transactioti,  where  the  tettinioBy  Jnae,  l642p 
seems  to  be  nearjy  balaQced,  the  determination  may  be  safely  plaoed  npon  — ^— ^ 
the  want  of  preponderating  proof  on  the  side,  upon  which  the  error  rests, 
and  upon  an  exhibition  in  that  party  of  a  deficiency  of  the  due  caution, 
which  prudence  reqaires  him  to  use. 

A  bank,  that  pays  money  to  any  penon,  as  a  loan,  wiihont  any  written  <lfaeek 
or  receipt,  and  especially  pays  tlie  nu>ney  of  one  man  to  another,  without 
taking  something  to  chai^ge  him,  ought  to  lose  it,  unless  the  facts  can  be 
unquestionably  established. 

Case  transmitted  from  the  Court  of  Equity  of  Guitfofd 
County^  at  the  Spring  Term,  1843,  to  the  Supfeme  Court  for 
hearing. 

The  bill  states,  that  the  Defetidanc  is  the  Agent  of  the 
Bank  of  Cope  Fear  at  Salem,  and  that  the  notes  negotiated 
there  are  made  payable  to  the  defendant  The  notes  are  de- 
livered to  the  defendant,  to  be  offered  for  discount,  and  are 
generally  sent  by  dealers,  who  reside  in  other  places,  to  the 
defendant,  a  considerable  time  before  they  are  discounted ;  es- 
pecially when  there  are  many  applications.     The  plaintiff^ 
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June,  1845  McLean,  lived  in  Grecnaborough,  and  on  the  10th  of  SepCem- 
McLean" '^'^'  1839,  lie  sent  a  note,  made  by  himself  and  other  plain- 
▼       tiiis,  as  his  sureties,  for  $400,  to  John  C.  Blum  of  Salem,  to  be 
offered  for  discount ;  which  came  to  Blum's  hands  and  was 
by  him  delivered  to  the  defendant.  Understai.ding  that  Blum 
had  left  home  on  a  long  journey,  and  not  having  heard  from 
him,  the  plaintiff,  McLean,  on  the  24th  of  St-piember,  (which 
was  the  weekly  discount  day)  sent  a  messenger,  with  a  letter 
to  the  defendant,  requesting  him  to  send  him  the  money  ou 
his  note,  if  discounted,  and,  if  it  was  not,  to  let  him  know 
when  it  would  be.     The  bill  charges,  that  the  defendant  sent 
thereto  a  verbal  reply,  that  the  plaintiff  had  no  note  in  bank, 
bur  that,  if  he  would  send  one,  it  should  be  discounted.      Ou 
the  next  discount  day  (1st  October)  the  plaintiff,  accordingly, 
sent  another  note  for  $400,  and  got  the  money  on  it.    In  Jan- 
uary following,  the  plaintiff  discovered,  that  the  defendant 
held  both  of  the  notes  for  $400,  each,  and  claimed  the  pay- 
ment of  both,  which  the  plaintiff  resisted  upon  the  ground, 
that  but  one  of  them  had  been  discounted,  and  that  he  bad  re- 
ceived but  one  sum  of  $400,  deducting  therefrom  the  dis- 
count.    Upon  learning  that  the  defendant  claimed  the  two 
debts,  the  plaintiff  applied  to  Blum  to  know,  whether  he  re- 
ceived the  money  upon  the  first  note  or  could  give  any  expla- 
nation of  the  matter,  and  was  informed  by  Blum  that  he  had 
delivered  the  note  to  the  defendant,  and  that  he  never  receiv- 
ed any  money  on  it,  but  left  home  about  the  time,  and  was  ab- 
sent for  five  or  six  weeks,  and  that  some  days  alter  his  return 
the  defendant  informed  him,  there  was  some  mistake  in  the 
bank  with  respect  to  the  discounting  for  the  plaintiff  two  notes 
for  the  same  amount  and  the  same  sureties,  very  nearly  at  the 
same  time,  and  asked  him,  Blum,  whether  he  knew  any  thing 
about  it,  and  upon  Blum's  answer,  that  he  did  not,  the  defen- 
dant left  him  without  saying  raoro.      The  bill  further  states, 
that  the  plaintiff  applied  to  the  defendant  himself  for  some 
explanation  of  the  transaction,  and  to  be  informed  when  and 
to  whom  the  defendant  paid  the  money,  and  the  defendant 
then  showed  him  an  account  in  a  book  in  the  bank,  purport- 
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log  to  be  an  account  of  ne^v  loans  made  by  the  bank  on  the  Juae,  1845 
17th  of  September,  1639,  in  which  the  plainiiff's  note,  dated  w  l  a 
September  10th,  appears  as  one  ot  six  then  discounted,  with  a  v 
memorandum  opposite  to  it,  that  the  money  was  received  by  s**""*^- 
John  0.  Blum.  The  bill  states,  that  the  plaintiff  then  asked 
the  defendant,  whether  he  had  any  evidence,  that  he  bad  paid 
the  money  to  Blum,  and  whether  he  had  any  recollection  of 
it  himself;  and  the  defendant  replied,  that  he  did  not  remem- 
ber paying  Blum  the  money,  and  had  no  other  evidence  of  it 
except  his  books,  but  that  bis  books  could  not  be  mistaken. 
The  bill  further  states,  that,  to  a  suggestion,  that  possibly  a 
mistake  had  been  committed  by  the  defendant  by  having 
counted  the  bills  and  set  them  apart  in  the  expectation  that 
BInm  would  call  for  them,  and  thereupon  making  a  memoran- 
dum, that  Blum  had  received  the  money,  when  in  fact^e  bad 
not,  and  that  it  might  be  ascertained  how  it  probably  was  by 
the  state  of  the  defendant's  cash  account,  the  defendant  still 
replied,  that  his  books  could  not  be  mistaken,  though  he  ad- 
mitted, at  the  same  time,  that  he  had  a  considerable  surplus  of 
cash  beyond  the  sum  required  by  his  cash  account,  and  ad- 
mitted also,  that,  in  a  list  of  debts  due  to  the  agency,  which  be 
had  made  out  in  November,  1830,  the  debt  of  the  plaintiff  was 
inserted  at  $400  only. 

The  plaintiff  paid  the  bote  of  the  1st  of  October,  and,  hav- 
ing been  sued  on  that  dated  September  10th,  1839,  he  filed 
this  bill  against  Shuman,  the  agent,  to  bo  relieved  against  it 
by  injunction. 

The  answer  states,  that  on  the  17lh  of  September,  1839, 
Blum  presented  for  discount  the  plaintiff's  note  for  $400,  da- 
ted September  10th,  at  90  days,  and  .also  a  letter  requesting 
the  money  to  be  paid  to  Blum ;  that  it  was  discounted  that 
day,  and  the  proceeds  paid  immediately  to  Blum.  The  defen- 
dant admits,  that,  in  a  few  days  thereafter,  the  plaintiff's  noes- 
senger,  by  the  name  of  Thorn,  applied  with  a  letter  for  the 
money,  and  that  the  defendant,  after  looking  among  a  file  of 
notes,  that  remained  in  bank  to  be  discounted,  informed  Thorn, 
that  the  plaintiff*  had  no  notes  in  bank  to  be  discaunteclj  and 
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June,  1815.  directed  him  to  say  to  the  plaintiff,  if  he  wanted  more  nxmey 
McLean"  ^^  ^"^^  ^"^  another  note ;  for,  as  the  note  offered  by  Blum 
V  had  been  already  discounted,  the  defendant  understood  the 
Shu  man.  plaintiff  to  want  a  new  loan.  The  succeeding  week  the  plain* 
tiS  sent  a  note  for  0400  by  another  agent,  which  was  discount- 
ed. The  defendant  admits,  that  he  has  none  of  the  several 
.letters  of  the  plaintiff,  directing  the  payment  of  the  money  to 
Slum  and  his  other  agents ;  and  he  says,  that  it  has  been  his 
invariable  practice  to  destroy  all  such  papers,  because  the  pos- 
seasion  of  the  note  is  the  highest  evidence  of  the  debt,  and 
that  he  has  paid  the  money  on  it,  without  the  aid  of  letters  or 
orders  for  the  money. 

The  answer  then  states,  that,  in  confirmation  of  the  defen- 
dant's remembrance  of  the  whole  transaction,  the  bank  books 
sustain  him,  and  that  he  is  certain  they  are  correct ;  that  the 
discount  book  shews  in  his  own  writing,  among  the  new  dis- 
counts of  September  17th,  the  note  of  the  plaintiff  of  Septem- 
ber 10th,  at  90  days,  and  that  the  money  was  received  by  John 
C.  Blum.  The  defendant  admits  that  he  prepared  a  list  of 
debts  to  the  bank  of  fialem,  in  November,  1839,  for  the  pur- 
pose of  making  his  half  yearly  return  to  the  principal  bank, 
,and  therein  at  first  he  charged  the  plaintiff's  debt  at  ^00; 
but  he  says  that  he  afterwards  discovered  his  mistake  by  com- 
paring the  books,  and  corrected  his  return  by  making  the  debt 
>$800,  being  for  two  notes  of  $400,  each. 

The  defendant  admits,  that  there  was  an  excess  of  cash  on 
hand;  but  says  that  it  had  been  accumulating  for  several 
years,  and  that  in  the  beginning  of  1839  it  was  about  $300, 
.and  that  in  closing  the  accounts  of  that  year  it  was  found  to 
•be  about  the  same]  which  satisfies  him,  that  be  paid  tlus  mo* 
ney  to  BInm,  as  the  excess  would  otherwise  have  been  about 
$700. 

Replication  was  taken  to  the  answer,  and  the  parties  pro* 
(Ceeded  to  take  proofs ;  and,  when  ready,  tlie  cause  was  trans- 
ferred to  this  court  for  hearing. 

John  C.  Blum,  who  was  the  cashier  of  the  bonk  for  eleven 
.jrears  immediately  preceding  the  plaintiff's  coming  injand 
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who  it  now  a  director,  was   examined  and  states,  that  he  Jqne,  1845 

has  no  recollection  of  having  received  or  offered  the  plain-  McT^am 

tiff's  note  of  the  1 0th  of  September,  though  he  has  no  doubt,  ^^  ^ 

^1     .      .         .   .     .^       ,  1  ^     ^  i_      Shaman. 

iVom  the  statements  of  both  the  plaintiff  and  defendant,  that 

he  did.  He  says,  that,  at  the  time,  he  was  very  busy  in  pre- 
paring to  leave  home  for  Philadelphia,  to  lay  in  a  stociL  of 
merchandize,  and  having  no  interest  in  the  matter,  he  did  not 
charge  his  memory  respecting  it.  He  however  denies  posi* 
lively  having  received  any  sum  whatever  on  the  plaintifi''s 
note,  on  the  17th  of  ^ptember  or  nt  any  other  time ;  and  he 
says  that  he  is  absolntely  sure  he  did  not,  for  he  had  no  excess 
of  cash,  and,  if  he  had  received  the  money,  he  could  not  have 
forgotten  it.  The  note  of  September  10th  was  shown  him 
and  is  exhibited,  having  on  the  back  the  word  "offered,'' 
which  he  says  is  in  the  writing  of  the  defendant,  and  is  the 
usual  memcrandnm  on  notes  that  are  offered  and  approved, 
b<at  not  discounted  on  one  offering  day  and  are  kept  for  an- 
other day,  when  they  take  their  turn.  He  states,  that  he  re- 
ceived from  the  defendant  on  the  17th  or  18th  of  September 
in  the  bank,  a  small  sum  of  money,  which  the  defendant 
owed  him  upon  their  private  dealings,  and  some  exchanges, 
bitt  none  on  any  other  account ;  and  that  he  left  hom&i)n  the 
19th  of  September,  and  was  absent  about  five  weeks.  About 
two  or  three  weeks  after  his  return,  the  defendant  told  him, 
that  some  error  existed  about  McLean's  notes,  two  appearing 
to  be  discounted  for  him  for  the  same  sum  in  a  short  time,  and 
asked  the  witness,  if  he  recollected  any  thing  about  it,  and  the 
witness  informed  him  that  he  did  not.  To  the  question  by 
the drfendant :  "When  you  returned  from  the  north,  was  I 
not  the  first  person  who  mentioned  that  some  error  in  dis- 
counting McLean's  notes  had  taken  place  ?"  the  witness  an- 
swers, that  the  defendant  informed  him,  that  there  was  some 
error  in  the  discounts  for  Mcliean,  and  that  he  was  the  first 
person  who  did  mention  it  to  him. 
J.  H.  Dobson  states,  that,  on  the  17th  of  September,  1839,. 
r  be  was  in  the  bank  at  Salem,  and  some  money  transaction  oc- 
curred between  the  defendant  and  Blum,  in  which  be  thought 
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J*jnr,  1845  the  defendant's  conduct  was  similar  to  his  acts  Jowards  the 
—■J — ~  witness  in  discounting  notes  for  him  before  that  time ;  which 
y       he  explains  by  saying,  that  the  defendant  eonntcd  out  the 
Shaman.  ^^^^  ^^^^  j^  {larcels  of  $  100,  and  then  took  the  dtscooDt 
from  one  of  the  parcels ;  and  he  says,  that  on   that  occasion 
the  defendant  counted  out  four  parcels,  which  Blum  took; 
and  he  did  not  see  Blum  pay  the  defendant  any  money  in  ex- 
change or  otherwise.    He  says  upon  cross  examination,  that 
he  did  not  know  the  sum  paid  to  Blum,  nor  on  what  account, 
as  the  parlies  conversed  in  German,  which  he  did  not  under- 
stand ;  and  that  upon  discounting  notes,  defendant  generally 
uses  an  interest  table  to  ascertain  the  discount,  and  he  cannot 
recollect  that  he  had  it  when  he  paid  the  money  to  Blum. 

J.  E.  Thorne  deposes  that,  on  the  24th  September  \Si% 
he  went  to  the  bank  at  Salem,  for  the  purpose  of  ascertaining 
whether  a  note  of  his  own  had  been  discounted,  which  had 
been  offered  fire  or  six  weeks  before.    He  carried  a  letter  from 
the  plaintiff  to  the  defendant,  requesting  him  to^  pay  to  the 
witness  the  proceeds  of  his  note  for  $400,   which  had  been 
sent  to  the  bank  the  week  before.    He  states  that,  after  the 
defendant  had  read  the  letter,  without  making  any  remark,  he 
searched  in  several  places  for  the  plaintiff's  note,  for  8om 
time ;  at  first,  in  a  drawer  from  which  he  had  taken  the  depo- 
nent's note  ;  then  he  looked  carefully  through  a  desk  in  another 
part  of  the  room ;  and  then  mentioned,  '4hat  he  could  not  find 
any  note  of  McLean's ,"  that  the  defendant  shewed  anxiety  aod 
searched  the  same  places  again,  and  took  up  several  bundles  of 
filed  notes,  or  papenithat  looked  like  them,  and  examined  them, 
turning  up  the  end  of  each  so  as  to  see  the  name  on  it ;  and  that, 
after  he  had  made  this  second  search,  he  turned  to  the  deponent 
and  said,  "that  he  had  no  note  of  McLean's  in  his  possession; 
and  he  said  further,  that « the  money  was  ready,  and  if  Mc- 
Lean would  send  the  note  he  could  have  the  money."    Of  all 
this  the  witness  informed  the  plaintiff,  on  his  return  to  Greens, 
borough.    The  witness  says,  that  he  is  positive  as  to  what  oc 
curred,  because  it  was  the  first  time  he  was  ever  in  a  bank, 
and  the  misunderstanding  arose  so  soon  afterwards,  that  the 
circumstances  were  impressed  on  his  memory. 
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Joseph  Rankin  states,  that/ou  the  first  of  October,  be  car- June,  184& 
ried  the  plaintiff's  second  note  in  a  letter  directed  to  the  de-  j^^^lcj^ 
fendant,  and  requesting  him  to  send  the  money  by  the  witness ;       v 
and  that,  as  soon  as  the  defeiidant  read  the  letter,  he  took  out  "^  "°*"' 
of  the  desk  a  bundle  of  money  and  handed  it  to  the  witness^ 
and  when  he  began  to  look  over  it  the  defendant  told  him  it 
was  right,  nnd  that  there  was  the  sum  of  $400,  except  that 
tbe^discount  was  taken  out.     He  says  the  money  Avas  right 
and  in  a  single  parcel. 

A  witness,  W.  J.  McElray,  states  that  he  was  in  the  bank  , 

when  Thorn  delivered  the  plaintiff's  letter,  and  that  lie  saw 
the  defendant  then  look  into  a  drawer,  in  which  he  usually 
keeps  notes  offered  for  discount,  and  after  examining  a  bundle 
of  notes,  he  thinks  the  defendant  said,  if  Mr.  McLean  wishes 
a  discount,  he  must  send  in  a  new  bond.  He  cannot  state, 
whether  the  defendant  did  or  did  not  say,  that  McLean  did 
not  owe  any  bond  there ;  though  he  recollects  nothing  of  it. 

Mr.  Gilmer,  an  attorney,  states  that  at  the  request  of  the 
plaintiff  he  had,  in  December  1839,  an  interview  with  the  de- 
fendant and  Blum,  upon  this  subject;  that  Blum  denied  re- 
ceiving any  money  for  the  plaintiff  from  the  defendant ;  and 
that,  when  the  witness  informed  the  defendant  of  that  denial 
he  showed  the  witness  the  entry  of  the  discounts  of  September 
17th,  on  which  it  appeared  that  Blum  had  received  it.  The 
witness  asked  the  defendant,  if  he  had  any  recollection  that 
Blum  received  the  money ;  to  which  he  replied,  that  he  had 
not,  but  that  he  relied  on  his  book.  He  said,  he  would  not 
have  made  the  entry,  it  he  had  not  paid  the  money  to  Blum^ 
and  that  his  books  could  not  be  mistaken  ;  but  that  Blum  got 
the  money,  though  he  had  never  paid  it  to  McLean.  The 
witness  dlso  then  told  the  defendant  what  Thorn  said,  which 
was  what  he  has  stated  in  his  deposition  ;  and  the  defendant 
admitted,  that  he  told  Thorn  <<  that  McLean  had  no  note  in 
bank ;"  but  he  said,  he  meant  that  he  had  no  note  to  be  dis«  ^ 
counted.  The  witness  told  him,  that  Mr.  Shober,  a  director 
of  the  bank,  had  told  him,  that  in  the  list  of  debts  made  out 
by  the  defendant,  there  was  but  one  debt  of  $400  against  Mc 
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jQBe,  1846  Lean,  and  he  requested  the  defendant  to  let  him  see  that  list ; 

j^^j^^^  but  the  defendant  declined  doing  so,  and  said  he  had  discover- 

V       ed  the  mistake,  and  that  m  the  list  sent  to  Wilmington,  Mc- 

Upon  the  foregoing  evidence  the  cause  was  heard,  and,  as 
there  was  such  a  conflict  between  the  recollection  of  Mr.  Sbu- 
man  and  Mr.  Blum,  the  Court  was  desirous  to  obtain  far- 
ther  information  upon  the  point,  whether  there  were  (wo  dis- 
counts for  the  plaintiff,  or  only  one,  which  nn  inquiry  would 
afibrd ;  and  it  was  referred  to  the  Master  to  make  that  inquiry, 
with  directions  to  inspect  the  books  of  the  agency  containiof: 
all  entries  in  relation  to  the  notes,  and  all  returns  made  by  tho 
agent  to  the  principal  bank,  which  would  include  the  traosac- 
fions  of  the  agency  of  the  17th  of  September,  and  Ist  of  Oc- 
tober 1839,  or  any  other  in  which  either  of  the  notes,  or  the 
Amount   thereof,  or  the  profit   u|X)n  the   discount  thereof 
was  or  ought  to  be  included,  and  to  collate  such  returD9 
with  the  books  of  the  agency  in  their  present  state.    The 
Master   reported   copies  of  the   entries    on  the  disoouot 
book  for  September  17th  and  October  Ist,  on  which  the 
two  notes  of  the  plaintiff   appear,  and  it  is  stated  in  the 
margin  of  the  entry  of  the  former  day,  that  Blum  received 
Che  money.    The  note  is  stated  to  h&  dated  September  10th, 
al  90  days,  and  to  be  discounted  September  17th  for  $400, 
with  92  days  to  run  from  that  time,  and  the  discount  bx  92 
days  is  taken,  to  wit,  $6  13.    From  the  principal  bonk  was 
obtained  the  return  of  the  list  of  debts  dated  November  30tb, 
1839,  which  states  McLean's  debt  to  be  $800 ;  and  also  the 
half  yearly  statements  of  the  "Cash  account,''  "Bill^ftod 
Notes  discounted,"  «  Profit  and  loss,"  and  «  Account  Current," 
between  the  agency  and  the  principal  bank — all  shewing  ex- 
act balances.    With  respect  to  the  "  weekly  returns"  of  the 
agent,  the  President  of  the  bank  states,  that  they  are  mere 
generalities  and  give  no  details,  which  could  elucidate  the  sub- 
ject of  the  inquiry,  and  he  does  not  send  them. 

The  Master  also  examined  the  defendant  upon  interrogato- 
ries, and  Mr.  Shober,  one  of  the  directors. 

Mr.  Shuman  states,  that  no  book  was  kept  which  shewed 
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the  notes  offered,  but  only  those  discounted;  and  that  ndtesJoMiiMft. 
not  discounted  often  lie  a  great  length  of  time  in  his  hands. —  ^^^^^^ 
He  sajrs  that  he  did  not  carry  the  discounts  weekly  into  the 
leger;  but  that  months  elapsed  without  his  posting  the  books, 
until  it  became  necessary,  in  ocder  to  make  his  half  yearly  re- 
turns and  settlements  with  the  principal  bank.  That  when, 
with  that  view,  he  was  posting  the  accounts  into  the  leger  in 
November,  he  discovered  that  there  were  two  discounts  for 
McLean,  and  upon  seeing  the  second,  it  struck  his  memory 
that  some  difficulty  had  occurred  about  a  note  being  inquired 
for  as  in  his  hands,  and  not  being  found  among  the  notes  of. 
fered  for  discount ;  and  that,  not  having  a  suspicion  of  any 
dishonesty,  he  went  to  Blum,  who  had  then  returned  homei 
and  mentioned  the  difficulty,  and  requested  him  to  tell  the  de^ 
fondant  what  he  recollected  about  it ;  to  which  Blum  answer^ 
ed,  that  he  had  no  distinct  recollection  of  any  tmnsaction  of 
that  kind.  He  states  that  he  invited  Blum  to  examine  the 
books,  which  he  promised  to  do ;  but  that  he  did  not,  until 
the  defendant  was  obliged  to  post  them  with  a  view  to  mak- 
ing up  his  accounts,  and  then  he  posted  the  second  di&coUnL 
His  first  list  of  debts  was  made  out  before  that  additional  en- 
try in  the  leger,  and  was  not  altered  until  January  1840,  after 
this  controversy  had  arisen ;  but  the  list  sent  to  Wilmington 
was  made  out  after  the  posting  was  completed  by  adding  Me 
Lean's  second  note. 

He  says,  that  his  half  yearly  accounts  did  not  balance,  but 
there  was  always  an  excess  of  assets—- which  excess  was  not 
taken  notice  of  in  the  books.  Finding  the  charges  against 
him  on  the  books,  he  merely  balanced  them.  He  is  uiiable 
to  say,  what  was  the  excess  in  May  1839,  or  November  of  that 
year,  or  at  any  time  before  May  1842,  since  which  time  the 
surplus  has  been  noted. 


It  was  Uien 

^19  68 

In  November,  1842, 

792  71 

In  May,  1S43, 

1400  12 

In  November,  not  noted. 

In  May,  1844, 

1343  62 

64 
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June,  1845  Mr.  Shober  states  that  he  was  one  of  the  Board  of  Direct 
'TT^^  tors  on  the  I7th  of  September,  and  that  McLean's  note  wm 
T  o&red  on  that  day.  It  was  approved  by  the  board,  but  not 
®^"'""'  discounted,  as  the  amount,  to  which  they  meant  to  discoanr, 
was  full  before  they  came  to  McLean's ;  but  it  was  approved 
and  the  defendant  wrote  "offered"  on  it,  as  a  memorandum^ 
that  it  was  to  be  discounted  at  some  other  time,  when  the 
agent  should  have  funds.  But  he  says  also,  that  the  board 
was  not  particular  with  the  agent ;  and  that  had  he,  after  tbe 
adjournment  of  the  board,  received  payments  enough,  tbe  di- 
rectors would  have  sanctioned  his  discounting  the  note  that 
day.  He  says,  that  it  is  tbe  practice  for  dealers  to  deposit  ibeir 
notes  with  the  agent,  and  leave  them  in  his  hatids,  for  weeks 
and  months  for  discoi:^nt.  That  in  examining  the  half  year- 
ly accounts,  when  there  were  large  surpluses,  he  has  several 
times  discovered  errors  in  charging  debts  as  still  outstanding, 
which  had  been  paid  ;  so  that,  upon  giving-  the  proper  crodit 
on  them,  the  surplus  would  be  nearly  exliansted. 

/.  H,  Bryan  and  Iredell  for  the  plaintiff. 
Morehead  for  the  defendant. 

RuFPiN,  C.  J.  This  case  presents  one  of  those  instances 
of  unhappy  misunderstanding  between  persons  of  equal  res- 
pectability, which  arises  from  the  defects  of  memory  and  an 
extreme  looseness  in  transacting  business.  The  persons  tnost 
eoncerned  in  feeling  in  the  cause  are  the  two  witnesses,  Mr. 
6lum  and  Mr.  Shuman— for  the  latter,  though  the  party,  is 
really  not  so  in  interest,  being  the  mere  payee  of  the  note  m 
trust  for  the  bank.  It  is  admitted  on  all  sides,  that  the  plain- 
tiff is  entitled  to  relief  in  the  premises  from  one  or  the  other 
of  those  persons,  as  no  part  of  the  money  ever  came  to  nw 
hjmds.  The  doubt  in  the  case  is,  whether  the  defendant  nev- 
er paid  the  money  to  any  one,  or  paid  it  to  Mr.  Blum.  The 
defendant  avers,  that  he  did  pay  It  to  Blum ;  and  the  latter  as 
positively  affirms,  that  he  did  not.  It  is  the  unpleasant  task  ot 
the  Court  to  decide  between  them.  But  in  making  the  deci- 
sion, it  would  be  no  less  our  inclination  than  our  duty  in  ^^^'J^ 
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oQSe,  to  proceed,  as  far  as  we  may,  upon  grounds  coDsitftent  ^*^i^i  '^^ 
with  the  integrity  of  persons,  thus  implicated,  in  giving  con-  McLean^ 
tradictory  accounts  of  the  same  transaction.    Much  more      ^  ' 

should  the  Court  thus  act  between  two  persons,  occupying  sta- 
tions in  society  so  entirely  equal,  as  the  two  gentlemen  before 
us  seem  to  do.  The  one  is  the  Cashier  of  a  bank,  and  the 
other  was  the  Cashier  for  a  long  time,  and  he  is  now  a  direct* 
or  of  the  same  bank.  It  is  incumbent  on  the  Court,  then,  to 
give  both  of  those  persons  credit  for  their  characters,  in  point 
of  uprightness,  if  we  can  find  any  fair  grounds  of  decisiooi 
compatible  with  such  characters.  And  we  believe  that  there 
are  such  grounds,  on  which  we  can  give  our  judgment  on 
sound  legal  principles  and  leave  each  of  these  persons'  repu^ 
tation  unimpeached,  at  least  by  us. 

In  cases,  in  which  credit  seems  to  be  so  nearly  baloncedi 
very  often  the  determination  may  be  safely  placed  upon  the 
want  of  preponderating  proof  on  the  side,  upon  which  the  er- 
ror rests,  and  upon  an  exhibition  in  that  party  of  a  deficienqf 
of  that  due  caution,  which  prudence  required  him  to  use. — 
For  in  such  a  case,  negligence,  far  from  that  grossness  which 
amounts  to  fraud;  may  yet  be  sufficient  to  prevent  a  Court 
from  yielding  to  the  evidence  given  by  a  party,  who  ought  to 
have  taken  care  tp  provide  better  evidence — especially  when, 
according  to  the  common  course  of  business,  it  would  have 
been  proper  and  easy  to  provide  conclusive  proof.  And  we 
are  free  to  say,  that  this  view  of  the  present  case  seems  to  be 
decisive  against  the  defendant. 

On  whom  is  the  onus  here  ?  The  defendant  admits  that  it 
is  on  him ;  but  he  says  the  possession  of  the  bond  establishes 
every  thing,  until  the  contrary  bo  proved.  Therefore  he  con- 
tends, that  it  changes  the  burden  of  proot  But  we  thtok 
quite  the  contrary,  as  the  &cts  appear  here.  We  acknowledge 
that,  in  ordinary  transactions  between  individnals,  the  posses^ 
sion  of  a  bond  by  the  obligee  is  not  only  evidence  of  its  de- 
livery bat  of  its  justice.  But  here  the  witnesses  state,  and  the 
defendant  admits,  that  he  came  into  possession  of  this  note — 
payable  to  himself  nominally,  for  another— not  as  his  proper- 
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June,  1815 ty, bat  merely  to  otkt  to  the  bank  for  discount;  and  that 
rrr~^ notes  are  necessarily  in  all  cases  entrusted  to  bis  custody  for 
▼       that  purpose,  and  that  in  many  instances  he  retains  them  for 
Shnman.  q^^q^^    This,  then,  takes  away  in  this  Court  all  force  from 
the  possession  ;  for  it  wonid  be  monstrous,  if  every  person, 
who  eends  in  a  note  to  a  bank  for  discount,  should  be  obli^ 
to  prove,  that  he  did  not  receive  the  money.    It  would  reverse 
the  common  course  of  business.    Gf^nerally  speaking,  indeed, 
the  negative  might  be  readily  proved  even  in  those  cases;  be- 
cause the  cashiers  and  clerks  are  competent  witnesses  between 
the  bank  and  the  dealer.    Nevertheless,  we  believe  it  is  Che 
invariable  course  in  all  banks  and  branches,  that  we^hayehieh. 
erto  known,  to  pay  money  upon  the  discount  of  notes,  only 
upon  the  written  order  of  the  person  entitled  to  it.    Such  or- 
ders are  so  necessary  to  protect  the  rights  of  dealers  and  as 
vonchers  for  the  paying  officers,  that  they  have  received  the 
name  of  checks^  which  appropriately  expresses  their  office. 
But  when,  as  in  this  case,  the  paper,  upon  which  loans  are 
made,  is  in  the  form  of  a  note  payable  to  the  cashier  himself, 
who  thus  gets  by  possession  a  right  of  action,  which  is  irre- 
sistable  at  law,  and  he  cannot  be  there  called  on  to  testify  for 
a  defendant,  the  necessity  for  some  cheek  on    the  cashier 
against  unjust  demands  is  so  obvious,  that  one  is  astonished  to 
find  that  it  was  ever  omitted.  We  believe  it  is  common  to  dis- 
pose of  bills  of  exchange  at  the  bank  counter,  that  is  to  say, 
by  a  stranger,  who  has  no  regular  account  at  the  bank ;  be- 
cause bills  aro  rather  bought  and  sold  by  the  ministerial  offi- 
eers  than  the  subjects  of  proper  discounts  by  the  directois. 
But  it  argues  culpable  carelessness,  to  be  without  any  formal 
written  check  for  the  proceeds  of  ordinary  discounts.    And, 
above  all,  when  one  man  claims  an  authority  to  receive  an- 
other man^s  money.     The  bank  was  bound  in  gpoAi»^i 
when  the  plaintiff  want  to  ask  the  defendant,  whether  be 
could  prove  the  payment  of  the  money  to  Mr.  Blum  to  be  able 
to  say,  <' Yes— here  is  his  check :  or  here  is  your  order  and 
his  receipt  on  it."  Instead  of  that,  the  defendant  could  only  sayi 
^*1  destroyed  your  order,  but  here  is  my  book,  which  i>y 
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Biam  received  the  money  f  and  when  the  plaintiff  was  look- June,  i845. 
ingout  for  evidence  on  which  he  could  charge  Blum,  if  ne-  rTT 
cessary,  the  defendant  informed  him,  that  he  had  no  recollec-  v 
tion  of  paying  the  money.  So  the  defendant  could  not  prove  ^^°'°^* 
the  payment,  and  the  plaintiff  would  be  completely  at  the 
mercy  of  the  defendant  and  Blum.  The  plaintiff  has  a  right 
to  say  to  the  bank  or  to  the  defendant,  it  is  your  own  fault, 
that  the  receipt  of  the  money  by  Blum  cannot  be  established, 
and  as  you  have  left  me  without  remedy  against  him,  you 
ought  to  make  the  loss  your  own.  It  is  true,  that,  if  it  appear- 
ed, that  Blum  actually  received  this  money,  he  would  be  made 
to  account  lor  it,  and  the  plaintiff  would  be  bound  to  look  to 
him  as  his  agent.  But  the  question  is,  did  he  get  it?  He 
says  he  did  not ;  and  the  defendant  says  he  did.  How  can 
we  judge  between  them  ?  But  it  is  said,  the  defendant  is  sup- 
ported by  his  books.  But  that  is  not  so ;  for  he  has  no  recol- 
lection, to  be  refreshed.  The  books  do  not  sustain  the  defen- 
dant ;  but  he  looks  altogether  to  them.  And  here,  again,  we 
must  say,  that,  as  a  witness,  the  books  are  much  less  satisfac- 
tory than  the  defendant  himself— for»  plainly  they  are  entitled 
to  but  little  consideration.  In  the  case  of  this  very  note,  it  is 
remarkable,  that  a  gross  error,  either  in  fact  or  law,  was  com- 
mitted ;  for  92  days  interest  was  on  the  17th  of  September 
taken  off  a  90  days  note  dated  the  10th  September.  Either 
the  discount  was  entered  as  of  the  wrong  day,  (as  Mr.  Sho- 
ber's  testimony  renders  probable)  or  usurious  interest  was  ta- 
ken. We  endeavored  to  get  the  ^  weekly  return"  of  that 
week,  but  the  bank  has  not  put  it  in,  ior  the  reason  alleged, 
that  it  has  no  details,  but  consists  of  mere  generalities.  Now 
it  was  because  it  deals  in  generals  that  we  wanted  it;  in  order 
that  we  might  see,  whether  the  aggregate  of  notes  discount- 
ed that  week,  as  then  returned,  and  the  discount  on  them 
would  include  or  exclude  this  note,  which  now  appears  on  the 
books  of  the  agency  among  the  discounts  of  that  week ;  and 
the  withholding  such  a  document  affords  a  presumption,  thai 
its  contents,  if  produced,  would  benefit  the  opposite  party. 
But  above  all,  such  large  and  fluctuating  surpluses,  for  such 


470  EaUITY  CASES  IN  THE 

June.  1845  long  pehods,  prove  completely,  that  there  was  either  tueb  a 

want  of  attention  or  skill  in  keeping  the  books,  that  no  reli* 

y       ance  can  be  placed  on  them.      Indeed,  Mr.  Shober  says,  ttw 

Shuman.  defendant  h^  often  kept  debts  on  his  list,  as  parts  of  the  as^ 
sets,  after  they  had  been  paid.  Now,  it  is  just  as  easy  to  sup- 
pose,  that  be  entered  Che  payment  to  Blum,  when  he  made  the 
list  of  discoants,  upon  putting  to  itseU  the  money  for  that 
purpose,  and  afterwards  forgetting  it,  as  that  be  should  receive 
a  debt  and  forget  to  credit  tfie  debtor.  The  defendant  vas 
wrong,  when  he  said  his  books  could  not  be  mistaken ;  for  be  is 
obliged  to  own,  that  there  are  undiscovered  errors  in  tbem  to 
more  than  three  times  this  debt. 

We  do  not  take  into  consideration  the  evidence  ot  Thora 
and  Dobson,  which  raise  opposing  probabilities;  for  we  do 
not  decide  the  cause  upon  the  higher  or  lower  personal  credit 
of  Mr.  Shuman  or  Mr.  Blum ;  because,  without  going  into 
that,  it  is  sufficient,  if  under  tlie  circumstances,  the  question 
of  fact  be  left  doubtful,  to  entitle  the  plaintiff  to  a  decree.  A 
bank,  that  pays  money  to  any  person  as  a  loan,  without  a 
check  or  receipt,  and  especially  pays  the  money  of  one  man 
to  another,  without  taking  something  to  charge  him,  ott^t  to 
lose  it,  unless  the  facts  can  be  unquestionably  established. 

Per  Curiam,  Injunction  perpetuated,  with  costs. 
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THE  GOVERNOR  OP  NORTH  CAROLINA  vs,  THE  RALEIGH 
AND  GASTON  RAIL  ROAD  COMPANY. 

Undtr  the  Act  of  Assembly,  Rev.  Stat.  ch.  26,  dlrccilng  how  «ervice  of  pro-  J«in«i  1845. 
cess  shall  be  made  on  a  corporation,  the  service  on  the  president  or  other  *" 

officelr  of  a  corporation  may  be  in  the  county  in  which  he  actually  resides, 
or  in  the  one  which  is  his  official  residence,  and  where  he  carries  on  lind  at- 
t^tids  to  the  business  of  the  corporation. 

Alid>  per  Nisr,  J.  if  the  service  of  a  process  upon  an  officer  of  the  corpora- 
tion be  not  made  in  the  proper  county,  but  the  sheriff  returns  it  executed, 
stating  on  whom  it  has  been  Mrved,  the  corporation  can  only  take  advantage 
of  the  irregularity  in  the  service  by  a  plea  io  abatement 

"Where  a  plaintiff  in  Equity  is  entitled  to  a  judgment  pro  eonfcsso,  and  the 
court  below  refuses  to  grant  his  motion  to  that  effect,  this  is  such  an  inter- 
locutory order  as  the  judge  may  permit  him  to  appeal  from. 

This  was  an  appeal  from  an  interlocutory  decision  of  the 
Coart  of  Equity  of  Wake  County,  at  the  Spring  Term,  1846, 
hie  Honor  Judge  Pick  presiding. 

The  following  facts  are  agreed  on  between  the  parties. 
James  Wyche  was,  for  many  years,  a  resident  of  GranTille 
county,  having  his  domicil  there.  In  January,  1S46,  he  was 
appointed  President  of  the  company,  after  TMiich  he  came  to 
Raleigh,  where  he  spent  the  greater  part  of  his  time,  at  the 
office  of  the  company,  at  their  depot  there ;  returning  from 
lime  to  time,  to  his  family  in  Granville,  where  they  had  con- 
tinued :  That  he  had  not  changed  his  domicil  to  Wake  with  a 
view  to  his  personal  residence,  but  was  here  officially  in  the 
transaction  of  the  business  of  his  office  ;  and  while  so  liere, 
the  process  in  this  case  was  served  upon  him  at  the  time  men- 
tioned in  the  sheriff's  return.  It  was  further  admitted  that 
the  persons,  who,  before  Mr.  Wyche,  were  Presidents  of  the 
company,  were  domiciled  in  the  county  of  Wake,  had  their 
ihmilies  there  and  transacted  their  official  business  in  the  same 
house  at  the  depot,  in  which  Mr.  Wyche  transacted  his  official 
business.  A  proposition  bad  been  made  to  Mr.  Wyche,  some 
short  time  before,  by  one  of  the  counsel  of  the  plaintiff,  to  ac- 
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Jane,  1815.  cept  service  of  process  in  Granville,  which  he  declined,  statiog 
Q^y^^     he  would  shortly  be  in  Raleigh,  where  he  would  accept  ser- 
y       vice,  or,  if  not,  service  could  be  made.    When  the  sheriff  call- 
Gaston  r!^  on  him  at  his  office,  at  the  depot  near  Raleigh,  ho  declined 
K.  Co.    accepting  service,  and  the  sheriff  executed  the  process  and  de- 
livered a  copy  of  the  bill,  and  made  his  return  accordingly. 

Upon  the  return  of  the  process  to  court,  n}  answer  having 
been  filed,  within  the  time  prescribed  by  law,  the  plaintiff's 
counsul  moved  that  the  bill  be  taken  pro  cotifesso^  which  the 
court  declined,  being  of  opinion,  that  the  process  had  not  been 
well  served.  Upon  the  prayer  of  the  plaintiff,  the  conrt  grant- 
edh  im  an  appeal  to  the  Supreme  Court. 

Whiiaker  and  Iredell  for  the  plaintiff. 
Badger  and  Wm.  H.  Haywood  for  the  defendant. 

Nash,  J.  On  behalf  of  the  defendant,  it  is  contended  (hat 
there  has  been  no  legal  service  of  process  in  the  case,  and  that,  if 
there  has  been,  this  is  not  one  of  those  interloctutory  orders, 
from  which,  it  was  in  the  power  of  the  court  below  to  grant 
an  appeal. 

The  difficulty  in  this  case  arises  under  the  3rd  and  4th  sec- 
tions of  the  26th  chapter  of  the  Revised  Statutes.    The  3rd  sec- 
tion provides,  that  when  asummonsshall  issue  against  auybaok- 
ing  or  other  incorporated  company,  service  on  the  Presidenti 
or  other  head,  or  in  his  absence  on  the  Cashier  or  Treasurer) 
or  in  the  absence  of  both  the  President  or  chief  officer,  and  ibe 
Cashier  and  Treasurer,  theO)  on  any  Director  of  .such  compa^ 
ny, .  such  President  or  other  officer,  being  at  the  time  of  such 
service,  in  the  county  in  which  he  usually  resides,  shall  be 
deemed  sufficient  service  of  the  summons.     The  4th  wction 
directs,  that  suits  in  Equity  against  corporations  shall  coo- 
mence  by  subpcsna,  and  the  service  of  such  subpcsna,  and  ad 
interlocutory  orders  and  decrees,  shall  be  made  in  tbe  same 
manner  and  under  the  same  restrictions,  as  is  provided  for  tbe 
service  of  a  summons  in  a  suit  at  law. 

In  giving  a  construction  to  a  statute,  it  is  necessary  to  look 
to  the  Legislative  will,  as  expressed  in  the  act,  if  it  can  be  a^ 
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certained.     It  is  evident,  that  both  in  the  3rd  and  4th  seelions  Jon^i  ^^^ 
of  the  act|  the  object  of  the  Legisfaturei  was  to  facilitate  the  "^^^^^^^ 
service  of  process,  in  cases  against  corporations.     Instead|       v 
then,  of  the  cumbrous  mode  of  proceeding,  known  to  the  GMon  R. 
common  law,  the  3rd  section  substitutes  a  summons,  and  the    R-^o^ 
individual,  upon  whom  service  is  to  be  made,  is  pointed  outir 
Thus,  while  the  mode  of  commencing  his  proceedings  is  made- 
easy  to  the  citiasen,  the  interest  of  the  corporation  is  guarded. 
The  individual  who  has  been  selected  by  the  stockholders  to 
guard  their  interest,  and  to  manage  their  affairs,  the  one,  who 
it  is  to  be  supposed  will  be  the  best  acquainted  with  the  trans- 
actions of  the  institution,  and  best  capable  of  defending  it 
when  assailed,  is  first  pointed  out  as  the  object  of  the  service 
of  the  notice,  and  after  him,  the  oflSlcers  next  in  dignity.    But 
'etill  &rther  to  guard  the  corporation  firom  vexatious  and  har- 
rassiog  suits  and  actions,  or  rather  to  guard  the  several  offi- 
cersi  it  is  provided,  this  notice  shall  not  be  served  upon  him 
wherever  he  may  be  found  in  the  State,  but  in  the  county  in 
which  he  resides  at  the  time  of  the  service* 

The  4th  section  places  the  service  of  the  subpcsna  in  Equi- 
ty upon  the  same  terms  as  a  notice  at  law.  We  cannot,  we 
itijnk,  with  any  propriety,  give  to  these  sections  a  literal  ex- 
position ;  it  would  lead  to  absurdities^  which  ought  to  bo  a-' 
voided  if  it  can  be  done  without  a  manifest  violation  of  the 
law.  Take  this  cose ;  a  person  is  chosen  as  President  of  this 
corporation,  who  resides  in  the  county  of  Caldwell,  at  the 
fbot  of  the  Blue  ridge^  he  does  not  choose  to  remove  his  fam- 
ily to  Wake  county — he,  as  Mr.  Wyche  did,  leaves  his  family 
at  his  then  place  of  residence,  and  comes  to  Raleigb,  where  ' 
he  attends  day  after  day  and  month  after  month,  to  the  bosi-^ 
ness  of  the  corporation,  and  at  its  office,  where  most  of  its 
business  is  transacted,  and  where  its  books  and  papers  are 
kept.  The  act  of  '44  requires  a  suit,  instittrted  for  the  pur- 
poses for  which  this  is,  to  be  brought  in  the  Superior  Court  of 
Wake.  The  process  issues  to  Caldwell,  wlrere  his  family  re- 
sides ;  the  President  is  not  there ;  he  is  in  Wake  where  bis  offi^ 
cial  duty  calls  him.    No  cashier,  or  treasurer,  or  stockholder, 

h4 
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June,  1845.  resides  in  Caldwell  county.  The  sheriff,  of  couise,  returns 
Governor  "°  ?^opev  oflScer  to  be  found  in  his  county,  upon  whom  the 
y  subposna  can  be  served.  From  the  next  Term  of  the  Court, 
Gk^ol  R.  another  subpoena  issues  to  the  Sheriff  of  ^W.ake ;  he  goes  to 
H.  Co.  ^jjg  Qgice  of  the  Rail  Road  Company ;  there  he  finds  the  Pres- 
ident, but  he  cannot  serve  it  upon  him,  because  he  is  not  in 
the  county  in  which  he  resides.  Must  he  then  serve  it  upon 
a  subordinate  officer  and  return  that  he  has  so  done,  because 
the  President  could  not  be  found,  when  he  is  actually  in  his  pre- 
sence, ilgain,  the  4th  sec.  requires,  not  only  that  thesubpcBua 
must  be  served  upon  the  President  in  the  county  in  which  be 
resides,  but  also,  "every  interlocutory  order  and  decree." 
Suppose  the  case  fairly  in  court,  and  an  interlocutory  order 
re(|uiring  personal  service  be  made ;  the  President  resides  in 
Caldwell,  but  he  is  in  Wake,  not  two  hundred  yards  from  the 
Court  House,  ac  the  office  of  the  company.  According  to  the 
letter  of  the  act,  it  cannot  be  served  upon  him  until  he  returns 
to  Caldwell.  We  cannot  persuade  ourselves,  that  such  was 
the  intention  of  the  Legislature,  but  that  they  contemplated  a 
service,  either  in  the  county  in  which  he  actually  resided,  or 
in  the  one,  where  was  his  official  residence,  where  he  carried' 
on  and  attended  to  the  business  of  the  corporation  ;  and  that 
in  this  case,  Mr.  Wyche  did  officially  reside  in  Wake,  at  the 
time  the  process  was  served  upon  him. 

The  court  is  therefore  of  opinion,  for  the  above  reasons, 
that  his  Honor  erred  in  ruling  that  the  process  had  not  been 
ivell  served. 

t  am  of  opinion  that  there  was  error  for  another  reason. 
The  corporation  is  the  real  defendant,  land  the  requirements 
of  the  act,  as  to  the  mode  and  place  of  service,  are  but'direc- 
tory  to  the  officer,  and  when  so  made,  the  service  is  declared 
sufficienti  and  the  3rd  section  closes  by  enacting,  on  every 
summons  "served  as  aforesaid,  the  officer  making  it,  shall  en- 
dorse distinctly,  on  whom  the  same  hath  been  made  or  execu- 
ted, otherwise  such  return  shall  not  be  deemed  valid."  It  is 
only  theUi  when  the  returning  officer  fails  to  state  distinctly 
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in  his  return,  on  whom  he  has  served  the  processi  that  the  Jone,  i84& 
Legislature  has  declared  the  service  invalid.  Governor 

Here  the  officer  has  not  erred  iu  this  particular,  but  has  dis«  v 
tinctly  told  us,  on  whom  the  process  was  served.  To  the  scr-Qai^on  r. 
vice  ot  the  subpoena  upon  the  officer  out  of  the  county,  jn  ^  ^' 
which  he  resides,  no  such  consequence  is  annexed.  Such  a 
service,  therefore,  cannot  be  treated  as  a  nullity—  as  no  service 
at  all.  The  most  that  can  be  claimed  is,  that  it  is  irregular, 
and,  if  so,  sufficient  to  bring  the  defendant  into  court,  and  drive 
him  to  his  plea.  The  act  of  1782,  Rev.  Stat.  ch.  32,  s.  4,  re- 
quires, that  a  subpcBna  in  Equity  shall  be  served  ten  days  be- 
fore the  sitting  of  the  court,  to  which  it  is  made  returnable, 
and  a  copy  of  the  bill  be  at  the  same  time  delivered  to  the  de- 
fendant, <-  on  failure  of  any  of  which  requisitions,  the  defend- 
ant may  plead  the  matter  in  abatement,  and  the  suit  shall  be 
dismissed."  Here  is  a  plain  direction  given  by  the  legisla- 
ture, as  to  the  manner  in  which  the  defendant  shall  avail  him- 
self of  a  return  irregular  or  defective  in  those  matters.  Anony- 
mous case,  I  Hay.  Rep.  331,  Battlers  edition ;  dindWorthing- 
ian  and  CoUrane^  2nd  Car.  L.  Rep.  68.  In  these  cases  the 
court  say,  the  plea  in  abatement  is  given  by  the  act  of  1782, 
to  a  person,  upon  whom  an  irregular  service  has  been  made, 
that  is,  a  service  written  less  than  ten  days  before  the  return 
term.  I  conclude  then,  if  a  service  within  the  ten  days  is  ir- 
regular and  not  to  be  treated  as  a  nullity,  the  service  in  this 
cose  is  not  a  nullity,  but  requires  a  plea  on  the  part  of  tlie  de- 
fendant. 

Upon  the  whole,  the  court  is  of  opinion,  the  judge  erred  in 
refusing  to  grant  the  motion  of  the  plaintiff  for  a  judgment 
pro  confesso  ogainst  the  defendant. 

We  are  further  of  opinion,  it  was  such  an  interlocutory  or- 
der, as  authorised  the  presiding  judge  in  his  discretion  to  grant 
an  appeal  to  this  court.  The  refusal  of  the  motion  for  a 
judgment  pro  confesso,  was,  in  effect,  putting  the  plaintifTs 
case  out  of  court,  and  subjecting  him  to  pay  the  costs  which 
had  accrue^  up  to  that  time.  His  interest  therefore,  was  such 
as  to  entitle  him  to  the  exercise  of  the  discretion,  entrusted  to 
the  jildge  by  the  law. 


476  EaUITY  CASES  IN  THE 

Jtine,i8i5  We  do  Dot  think  that  by  the  conversation  in  Granville,  Mr. 
Wyche  intended  or  did  mive  any  right  secnred  to  him  or  to 
the  corporation,  which  he  represented,  and  that  his  sabaeqnent 
condacC  in  refusing  to  accept  service,  was  a  departure  from 
any  principle  of  duty  or  propriety. 

The  interlocutory  order  of  his  honor  ougbc  to  be  reversed, 
and  this  opinion  must  be  certified  to  the  Court  of  Equity  of 
Wake  county. 

PsR  CvsiAif,  Ordered  accordingly. 


QEORGE  CROWDER  vs.  WILUAM  I.  LANGDON. 

A  piftj  to  a  oontmct,  as  where  one  partner  pnrehases  the  interest  of  hb  eo- 

partaer,  cannot  have  relief  in  equity  upon  the  ground  of  a  false  repiesenta- 

tion  bjr  the  vendor,  when  he  had  an  opportnnit j  of  knowing  the  truth  or 

falsehood  of  the  representation  complained  of. 
As  to  a  mutual  mistake  in  matters  offset,  the  general  rule  is,  tKac  an  act  done 

or  a  contract  made  under  such  mistake  is  reHeve4  in  Equity. 
Bm  where  the  means  of  iafonaation  are  alike  open  to  both  panics,  and  when 

each  is  presumed  to  exercise  his  own  judgment,  in  regard  to  extrinsic  mat* 

ters.  Equity  will  not  relieve. 
la  like  manaer,  when  the  facts  are  equally  unknown  to  both  parties,  or  when 

each  has  equal  and  adequate  means  of  information,  or  when  the  facu  are 

doubtfbl  from  their  own  nature,  in  every  such  case,  if  the  patty  has  acted 

with  good  faith,  a  Court  of  Equity  will  not  interpose. 
'Whtn  each  party  is  equally  innocent,  and  there  is  no  concealment  ef  facts, 

mistake  or  ignorance  is  no  foondation  f(^  equitable  interference. 

This  cause  was  set  for  hearing,  and  by  consrat  transmitted 
to  the  Supreme  Court,  at  the  Spring  Term;  1846,  of  Wake 
Court  of  Equity. 

The  bill  charges,  that  the  plaintiff,  in  January,  1837,  enter* 
edinto  copartnership  with  the  defendant  and  ThomaiG, 
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Whitaker,  for  tho  purpose  of  merchandizing,  which  was  to  JQ&e,  1845 
continQe  ten  years;  one  half  of  the  capital  to  be  advanced  by  q^^^^ 
the  defendant,  and  tho  other  half  in  equal  portions  by  the  v 
plaintiff  and  Thomas  G.  Whitaker:  that  he  is  entirely  igno-  ^^"^^^ 
rant  of  mercantile  matters  and  illiterate,  and  soon  became  un- 
easy and  desirous  to  close  the  business,  and  proposed  to  his 
partners  to  dissolve  the  firm.  To  this  proposition  the  defend- 
ant, Langdon,  refused  his  assent,  and  persuaded  the  plaintiff 
that  he  could  not  retire  from  the  firm  without  a  violation  of 
duty  and  subjecting  himself  to  damages,  and  that  the  firm  had 
done  a  very  profitable  business ;  that  the  defendant  was  to  be 
(heacting  partner,  and  h6  had  accordingly  managed  the  busi- 
ness of  the  firm,  laid  in  their  stock  of  goods,  and  contracted 
the  debts :  that,  having  implicit  confidence  in  his  skill  and  in- 
tegrity, he  fully  believed  and  relied  upon  his  statements ;  and 
that  the  defendant,  availing  himself  of  his  superior  knowledge 
of  the  business  of  the  firm,  of  the  plaintiff's  ignorance  and  the 
confidence  he  knew  he  reposed  in  him,  persuaded  him,  the 
plaintiff,  to  purchase  from  the  defendant  his  interest  in  the  firm : 
that,  to  induce  him  to  do  so,  he  made  out  a  statement  in  writing, 
showing  a  large  profit,  to  wit,  $  2,900  or  $  3,000,  and  this  state- 
ment he  averred  to  be  true,  and  the  plaintiff,  trusting  to  his  asser- 
tion and  believing  the  statement  to  be  true,  did  purchase  ironi 
the  defendant  his  undivided  moiety  in  the  firm,  at  the  price  of 
$  1000,  which  he  paid  to  the  defendant.  By  their  agreement, 
the  plaintiff  bound  himself  to  indemnify  the  said  Liangdoi\ 
against  all  liability  on  account  of  the  debts  of  the  firm,  and  the 
said  Langdon  at  the  same  time  assured  the  plaintiff  he  would 
correct  any  errors  that  might  exist  in  the  statement.  The  bill 
further  states  that  the  plaintiff  has  paid  all  the  debts  due  by 
the  firm,  and  that  he  purchased  out  his  other  copartner,  Tho- 
mas G.  Whitaker,  upon  the  same  terms.  The  bill  then  charges, 
that,  instead  of  $  7,200,  the  amount  stated  in  the  paper  wri- 
ting as  being  the  amount  of  the  debts  due  from  the  firm,  Uiere 
were  near  $  10,000  due ;  all  of  which  were  contracted  by  the 
defendant,  Langdon,  and  among  them  one  for  $  6,646,  due  the 
Literary  Fund,  and  represented  in  the  statement  to  be  $  4,000, 
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June,  i&i6and  also  several  which  were  not  entered  upon  Uie  books  of  the 
Crowder  ^^"^'  ^^^  '*^®  Statement  was  erroneous  in  the  amount  of  debts 
V       set  forth  as  due  to  the  firm,  as  many  of  them  had  been  receiv- 
i^gaoD.  ^  ^^  ^1^^  defendant  and  the  debtors  not  credited  on  the  books, 
and  that  the  plaintiff  had  been  cheated  into  making  the  par- 
chase  of  said  Langdon,  as  the  business  was  a  losing  one  and 
not  profitable.    The  bill  prays  that  the  contract,  by  which  be 
purchased  from  the  defendant  hisinterest  in  thcfirm,  may  beset 
aside,  and  the  defendant  decreedFto  refund  to  bioa  the  $  1000 
be  paid  him,  and  account  with  him  for  the  assets  of  the  firoi, 
or  that  Langdon  may  accoimt  with  and  pay  him  what  he 
owes  the  firm,  and  also  the  debts  of  the  firm  which  he  collect- 
ed before  the  sale. 

The  defendant  admits  the  copartnership,  and  the  sale  by 
him  to  the  complainant  of  his  interest  in  the  business,  at  tlie 
price  of  ^  1,100,  and  that  he  made  a  statement  of  the  situation 
of  the  firm.    He  alleges  that  having  heard  that  the  complain- 
ant was  dissatisfied,  he  expressed  his  entire  willingness  to  dis- 
solve the  partnership,  provided  he  should  recoiveback  the  cap- 
ital he  had  invested,  namely,  the  sum  of  $  1,000,  with  interest 
on  it :  denies  that,  by  the  articles  or  agreement  of  the  parties, 
he  was  to  be  the  active  partner,  but  that  Thomas  6.  fVhiia- 
ker  was  to  manage  the  busmess,  and  that  he  had  nothing  to  do 
with  it,  for  twelve  months  before  selling  to  the  defendant:  and 
says  that  the  statement,  which  he  submitted  to  the  plaintiff, 
was  drawn  up  by  the  defendant,  at  the  request  of  the  plaintiff, 
and  that  he  took  it  from  the  books  and  from  the  information 
of  the  plaintiff  and  Thomas  G.  Whitaker,  and  knew  nothing 
more  of  the  affairs  of  the  firm,  than  as  disclosed  by  the  books, 
and  nothing  more  than  was  known  to  the  plaintiff.    He  did^ 
represent  to  the  plaintiff,  that  the  firm  had  done  a  good  busi- 
ness ond  he  so  believed ;  for  os  far  as  he  knew,  nothing  had 
been  lost  by  speculation  or  bad  debts,  and  the  stand  was  knotvn 
to  be  an  excellent  one,  and  he  denies  expressly,  it  was  in  his 
power,  from  the  manner  in  which  the  books  were  kept  and  tb^ 
entries  mode,  to  exhibit  the  true  condition  of  the  firm,  and 
overs  that,  in  moking  the  statement,  ho  had  to  rely  "P^" '"' 
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formation  derived  from  the  plaintiff  nnd  Whitaker,  and  this  Jane,  184& 
fact  was  fully  known  to  the  plaintiff:  that  as  to  the  out  stand- "^     ' 
ing  debts,  mentioned  in  the  statement,  they  were  put  down  at       v 
a  gross  sum,  made  up  from  the  books  and  the  inforniation  ot  ^-*^«**^'^- 
Ihe  plaintiff  and  Whitaker,  the  acting  partner,  he,  tlie  defend- 
Imt,  having  no  knowledge  of  them. 

'   The  plaintiff  replied  to  the  answer,  and  the  cause  has  been 
sent  here  for  trial. 

The  statement  referred  to  by  the  parties,  and  called  the  blue 
paper,  is  an  exhibit  in  the  case.     It  contains  a  list  of  debts 
due  to  the  firm,  but  none  of  debts  due  by  the  firm.     It  states 
the  situation  of  the  firm  as  follows : 
Value  of  goods,  with  25  per  cent,  on  cast,       $3,631  07 

Accounts, 3,555  93 

Value  of  Store, 300  00 

Notes,  1,480  00 

Judgments,  845  00 

Cash,  500  00 

$10,312  10 
The  debts  are  charged  at  the  round  sum  7,500  00 

Leaving  a  balance  of  $3,812  10 

as  excess  of  assets,  above  liabilities,  except  the  stock,  which 
was  $2,000. 

TTiomas  O.  Whitaker^  one  of  the  firm,  states,  that  no  en- 
tries appear  upon  the  books  in  the  hand  writing  of  Langdon 
after  March,  183S,  and  that,  after  that  time,  the  books  were 
kept  by  him  and  the  clerks,  Langdon  not  having  any  thing  to 
do  witfi  them :  that,  in  March,  '39,  Langdon  came  to  his 
house  and  brought  with  him  the  books  of  the  firm,  including 
those  which  had  been  kept  by  the  witness  and  the  clerks : 
that  from  the  said  hooks^  Langdon,  in  conjunction  with  the 
witness,  made  the  various  estimates,  which  appear  in  figures 
on  the  blue  paper,  representing  that  the  assets  of  the  firm  on 
hand  amounted  to  $10,312  10  cents :  that  the  indebtedness 
was  computed  at  $6,000,  from  the  memory  of  Langdon  and 
the  witness,  the  books  not  having  entries  of  the  debts  from  the 
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JuM,  1845  firm  ;  to  which,  at  the  suggestion  of  the  defendant,  was  add- 
"~  ~  ed  in  the  estimate,  ^^^^OO :  that  Crowder  was  sent  for  by 
V  Langdon,  and  came  before  they  got  through  the  statement: 
LangdoB.  ^j^^j  j,j^  ^6,000  was  borrowed  of  the  Literary  Fund,  to  pay 
off  the  debts  due  by  the  firm  to  the  North  for  their  steck  of 
goods,  and  were  applied  to  that  purpose,  and  that  be  sold  out 
his  interest  in  the  firm  to  the  plaintiff.  He  says  also,  that 
$600  was  put  down  to  cover  bad  debts,  according  to  their  conjec- 
tural amount :  that,  since  the  statement,  it  was  found  the  debd 
of  the  firm  exceeded  $7,500.  At  the  time  when  the  estimate 
was  made,  the  defendant  and  Langdon  based  their  computa^ 
tion  on  what  they  recollected  of  their  debts :  that  tbey  spoke 
of  the  several  items  in  the  presence  of  the  plainti^  who  seem- 
ed ignorant  of  the  amount  of  indebtedness,  and  whose  infor- 
mation, in  relation  to  it,  was  principally  derived  fromthedefend- 
ant  and  Langdon  :  that  the  object  of  the  meeting  was  to  agree 
upon  a  dissolution  of  the  partnership,  when  each  proposed 
to  sell  to  the  other ;  Langdon,  from  the  start,  saying,  he 
<:ould  not  take  less  than  his  capital,  and  interest  on  it;  and, 
-after  various  propositions  he  proposed  to  Crowder,  to  sell  to 
him  for  $1,100 :  Crowder  took  him  aside  and  asked  his  opin- 
ion ;  he  advised  him  to  take  more  time  and  not  make  a  con- 
tract of  the  kind  hastily.  The  parties  separated  for  the  night, 
under  the  belief,  as  he  thought,  that  the  partnership  was  to  be 
dissolved,  and  he  prepared  notices  to  that  effect.  The  next 
morning,  Crowder  proposed  to  him  to  join  him  in  purchasing 
Langdon  out,  which  he  declined ;  Crowder  then  said  he  had 
made  up  his  mind  to  make  the  purchase.  ^He  told  Crowder 
he  thought  the  statement  made  the  day  before  was  correct, 
and  in  that  estimate  the  Literary  Fund  debt  was  assumed  U> 
be  $5,000. 

Lewis  Crowder,  the  son  of  the  plaintiff,  staled  that  he  was 
a  clerk  in  the  store  the  first  year,  and  that  Langdon  carried 
on  the  business  for  the  first  three  or  four  months,  and  directed 
the  manner  in  which  the  books  should  be  kept,  was  present  at 
the  time  T.  G.  Whitaker  was,  and  Langdon  said,  if  theie  was 
any  error  he  could  rectify  it. 
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Henrf  Finch  stated,  that  he  was  also  a  clerk  in  the  store,  Joae,  1846; 
and,  for  the  last  twelve  months  before  Laogdon  sold  to  the  q^^^^ 
plaintiff,  Lane:don  had  been  absent  and  had  nothing  todo  with       v 
the  business,  and  that  during  that  time  Crowder  or  Whitaker,     '^^^^ 
one  or  the  other,  was  at  the  store  every  week :  that  from  the 
books  he  could  not  understand  what  was  the  amount  of  debts 
due  by  the  firm :  that  he  assisted  in  making  an  inventory  of 
the  goods  on  hand  just  before  the  dissolution  ;  T.  G.  Whitaker 
and  Lansrdon  being  present  part  of  the  time,  and  the  two  sons 
o(  the  plaintiff  also  assisted  ;  that  he  heard  the  defendant  say 
he  had  gone  over  the  books^  and  there  was  no  error  inr  the 
amount  he  had  given  Crowdef  in  his  calcolations.      The  de- 
fendant also  examined  the  books,  and  found  no  mistake  in  the 
list  of  accourtts^due  the  firm.    He  cannot  tell  why  the  proper 
entries  were  not  made  on  the  books.     During  the  twelve 
months  that  Langdon  was  absent,  OroWder  and  Whitaker,- 
who  are  brothers  m  law,  were  frequently  together  and  con*' 
Versed  about  the  business  of  the  firm  and  examined  the  books. 
The  plaintiff,  Crowder,  purchased  out  Thomas  G.  Whitaker, 
the  30th  August,  lb^41,  and  he  witnessed  the  articles. 

Allen  Adams  testifies  only  as  to  the  note  to  the  Literary 
Fund.  It  was  originally  for  S6,000.  He  was  the  surety,  and' 
sometimes  signnd  in  black,  and  the  notes  were  sometimes- 
brought  to  him  by  Whitaker,  once  by  Langdon,  and  some- 
times by  Crowder's  sons ;  were  signed  by  the  portners  individ* 
ually,  and  renewed,  he  thinks,  every  three  months,  as  well  be-- 
lore,  as  after  the  purchase  by  Crowder. 

Willis  VVhiiaker  states,  that  the  parties  met  at  his  house 
88  he  understood^  to  consummate  the  trade  between  the  plaili^ 
tiff  and  the  defendant.  The  former  asked  if  they,  Langdbn 
and  Whitaker,  hnd  brought  the  paper  containing  ttie  calcutia- 
tions,  and  was  answered  they  had  not,  as  they  did  not  consi- 
der it  necessary.  The  pluintifi  theu  asked  if  the  calculatiotts 
were  correct,  and  was  answered  that  they  were  substantially  .^^c.'"'^ 
so,  with  some  it)timation  from  tiierii,  that  from  the  data  they 
had  to  go  upon,  there  might  be  some  small  errors.  He  under- 
stood Crowder  was  to  give  Langdon  91|10()  ^o^  ^^'^  inlettst, 

14 
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June,  1845  and  the  agreemeDt  was  drawn  up  by  Whltaker  at  the  request 
Ciowder  ®^  ^^®  ^^^^^  partners ;  but  not  signed  until  the  Bext  nx>rDiDg. 
V       Crowder  is  an  illiterate  man,  can  read  and  write  a  little,  but 
Langdon.  ^^^^  nothing  of  book-keeping.    Nothing  was  said  about  cor- 
recting any  errors,  and  Crowder  observed,  he  supposed  be 
was  to  have  the  goods  at  the  New  York  cost,  to  which  Lang- 
don replied,  he,  Crowder,  had  his  interest  ior  $1,100.  Witoeas 
had  frequently  heard  Crowder  say,  thai  he  wished  to  get 
Langdon  out  of  the  firm,  and  has  heard  bim  say  in  the  same 
conversations,  he  wished  to  get  out  himself,  as  he  felt  much 
uneasiness  and  anxiety,  as  to  Langdon's  connection  with  Ibe 
firm,  stating  that  he  could  not  bring  Langdon  to  a  settlement, 
nor  could  be  understand  how  he  was  managing  the  business 
of  the  firm. 

Among  the  exhibits  in  the  case,  are  the  statement  made  by 
Langdon  and  called  the  blue  paper,  the  articles  of  agreemeot 
between  the  plaintifi*  and  the  defendant,  and  the  articles  be- 
tween the  plaintiff  and  Thomas  G.  Whitaker. 

tV.  H.  Hayv)ood  for  the  plaintiff. 
Miller  and  Saunders  for  the  defendant. 

Nash,  J.  The  plaintiff  places  his  claim  to  relief  on  l^o 
grounds ;  firsi^  that  Langdon,  the  defendant,  availing  himself 
of  the  confidence  which  he  knew  the  plaintiff  reposed  in  bis 
skill  and  integrity,  and  taking  advantage  of  his  ignorance,  in- 
duced him  to  believe,  that  the  paper,  called  the  blue  paper» 
contained  a  correct  estimate  of  the  debts  due  from  the  firm 
and  those  due  to  it,  whereas  the  former  turned  out  to  be  much 
larger  than  expected,  and  that  the  defendant  knew  such  to  be 
the  fact,  and  that  many  of  the  debts  represented  as  due  the 
firm  had  been  received  before  that  time  by  Langdon  hinasclf. 
And,  ^cconrf/y,  that  if  Langdon  did  not  know  the  extent  of 
the  debts  due  from  the  firm,  yet  it  was  a  mutual  ignorance  of 
matters  of  fact,  entitling  the  plaintiff  to  have  the  agre^**' 
rescinded.  We  think  that  upon  neither  ground  is  the  f\^^' 
tiff  entitled  to  relief.  His  allegation,  that  Longdon  availed 
himself  of  the  confidence  he  knew  he  rei^sed  in  him,  is  rt- 
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polled  by  the  evidence  in  the  case.  To  Samuel  Whitaker,  Jna«>  istf 
his  own  witness,  he  at  different  times  stated,  <<  he  had  much  crowder 
uneasiness  and  anxiety  as  to  Lan^don's  connection  with  the  r 
firm,  that  he  could  not  bring  him  to  a  settlement,  nor  could  ^^' 
be  understand  how  he  was  managing  his  business."  What- 
ever confidence  therefore  he  might  have  had  in  the  defend- 
ant, when  the  partnership  was  formed,  he  had  lost  it  before 
the  arrangement  was  made ;  he  evidently  had  his  fears  exci- 
ted, and  was  put  upon  his  guard  by  them.  Now  is  there  any 
thing  in  the  case  to  show  us,  that  any  fraud  was  practiced  by 
Langdon.  The  books  have  been  submitted  to  our  inspection; 
Mr.  Langdon  is  represented  as  a  good  accountant,  and  that  he 
presented  the  mode  in  which  the  books  should  be  kept.  If 
they  were  left  in  the  manner  directed  by  him,  they  furnish 
little  evidence  of  any  knowledge  on  the  subject.  But  it  is 
shown  by  the  evidence,  that  for  the  twelve  months  next  pre- 
ceding the  sale  to  the  plaintiff,  the  defendant  had  been  absent 
and  had  nothing  to  do  with  the  management  of  the  business. 
The  statement  contained  in  the  blue  paper  was,drawn  up  by 
him,  from  the  books,  as  testified  by  Thomas  G.  Whitaker,  the 
other  partner,  and  from  information  furnished  by  him  and  the 
plaintiff.  In  making  thot  statement,  the  debts  of  the  firm  were 
stated  by  Langdon  at  ^0,000,  and  so  ignorant  were  the  par- 
ties of  the  true  situation  of  the  business,  that  $1,5()0  were,  at 
the  suggestion  of  Whitaker,  added  on  to  the  amount  of  the 
indebtedness  of  the  firm,  at  a  rough  guess,  and  $600  for  bad 
debts.  This  was  all  done  in  the  presence  of  the  plaintiff 
Crowder.  It  has  turned  out  that  |^1,500  was  not  a  sufficient- 
ly large  allowance,  but  that  the  debts  were  nearly  $10,000. 
The  plaintiff,  though  not  skilled  in  book  keeping,  and  though 
on  illiterate  man,  certainly  had  capacity  sufficient  to  see^  that 
none  of  them  knew  the  extent  of  the  indebtedness  of  the 
firm ;  and  that  he  was  incurring  great  risque.  With  this 
knowledge,  such  is  his  anxiety  to  get  rid  of  Langdon  as  a 
partner,  that,  contrary  to  the  advice  of  Whitaker,  upon  whom, 
ns  a  connexion,  and  as  a  portner,  he  might  surely  rely,  he 
would  make  his  purchase      When  Langdon  first  proposed  to 
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^aM,iM&.8ell  out  to  the  plaintiff  Whitaker,  upon  his  advice  being  aik- 

Crowd  r  *^  **advis*»d  him  to  take  more  lime  and  not  to  make  acon- 

V       tiact  of  the  kind,  in  haste."     The  next  morning  the  plaiotiff 

^'*'^9^^'  proposed  to  him,  to  join  m  the  purchase,  which  tie  declined, 
when  the  plaintiff  said,  he  had  naade  np  bis  mind  to  mabo 
the  purchase.    We  cannot  then  say  that  Langdon  was,  io  the 
transaction,  guilty  of  any  fraud,  or  that  he  used  any  decq>tioo 
or  artifice  to  induce  the  plaintiff  to  make  the  purchase.    Bat 
it  is  argued,  if  th^re  be  no  actual  fraud,  there  is  implied  fraod, 
that  when  a  person  makes  a  false  representation  through  mis- 
lake,  when  he  might  have  informed  himself,  he  shall  be  boand. 
Without  going  into  an  examination  of  the  cases,  to  which  oar 
^attention  has  been  drawn,  we  do  not  think  this  cose  conies 
within  the  prineiple.     Here  the  defendant  is  io  fact  gnihy  of 
no  misrepresentation.      He  had  had  nothing  to  do  with  the 
business  for  twelve  months,  and  had  been  absent  from  tlie 
place  where  it  was  carried  on.     The  books  give  him  no  in- 
formation ;  are  silent  on  the  subject ;  neither  can  his  copart- 
ners or  clerks,  one  of  whom  is  the  plaintiff's  son,  assist  him ; 
at  a  venture  he  puts  down  the  debts  of  the  firm  at  $6,000; 
the  acting  partner  tells  him  that  will  not  answer,  add  91,500 
more:  this  is  done,   and  in  the  presence  of  the  plointi^  vho 
has  all  the  time  been  living  in  the  neighborhood  of  the  store, 
was  there  every  week  or  two,  who  had  free  access  to  the 
books,  and  frequent  conversations  with  Whitaker,  the  actiiig 
partner,  and  his  friend  and  near  relation.      The  sum  of  $7,- 
500,  as  being  the  amount  of  the  indebtedness  of  the  finO)  is 
no  where  proved  to  have  been  asserted   by  the  plaintiff,  ^^ 
when  the  phtintiff  asks  Whitaker  and  Langdon  if  the  state- 
ment of  the  amount  of  the  debts  is  correct,  he  is  answered, 
^'according  to  the  data  they  had  to  go  upon  it  was  substantial- 
ly so."      There  is  then  in  fact  tio  representation  as  to  their  a- 
mount.    It  was  a  mere  matter  of  opinion,  or  a  fact,  eqiw"f 
open  to  the  inquiries  of  both  parties,  both  possessing  equal 
means  of  information,  and  upon  which,  it  is  evident  frow  the 
testimony  of  Samuel  Whitaker,  the  plaintiff  did  not  rely  up- 
on the  opinion  of  Langdon,  nor  do  we  perceive  xn.theiiici5 
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proved  any  effort  on  his  part  to  mislead  the  plaintiff,  (br  theJuiM^iBix 
misrenreseotaiion  may  as  well  be  by  deeds  or  acts,  as  by  ;7  _,  ' 
words,  by  artifices  as  well  as  by  positive  assertion.  3  Bl.  C.  v 
166.  2  Kent.  Con.  4S4.  2d  Story  Eq.  201,  2.  We  do  not  L«np^ 
flay  the  fiici  is  not  90,  but  that  there  is  no  evidence  to  prove  it. 
But  b^re  the  principle  can  be  brought  to  bear  upon  Lang- 
don,  it  is  necessary  to  show,  according  to  the  case  of  Pearaati 
against  Morgan^  2d  Brow.  C.  C.  364,  that  he  might  have 
iiad  notice  of  the  truth  or  falsehood  of  the  statement.  To 
what  source  of  information  cDuld  Langdon  have  applied  to 
get  this  notice  ?  Did  he  not  apply  to  that«  from  which  alone  he 
oould  now  derive  it?  There  is  no  written  memorandum  of 
the  debts  within  his  reach,  and  those,  who  ought  to  haya 
known,  were  as  ignorant  as  himself.  The  principle  thea 
does  not  apply  to  him.  One  remarkable  feature  in  this  case 
is,  that  the  plaintiff,  who  claims  to  get  rid  of  his  contract  with 
Langdon,  because  the  debts  were  so  much  larger  than  what 
tlie  blue  paper  represents  them,  purchases  out  his  copartnery 
Thomas  O.  Whitaker,  on  the  30ih  day  of  August,  1841,  upon 
precisely  the  same  terms.  The  purchase  Irom  Langdon  was 
made  27th  March,  1839,  one  year  and  four  months  before  the- 
purchase  is  made  from  Whitaker.  Yet  he  gives  Whitaker  the 
amount  of  his  capital,  and  guarantees  him  from  all  liability  to 
pay  the  debts  of  the  firm,  if  the  plaintiff  has  made  a  hard 
bargain  or  a  bad  one,  we  cannot  relieve  him.  It  appears  to 
us,  that  so  far  from  being  anxious  to  get  out  of  mercantile  bu- 
siness, he  had  on  uncommon  desire  to  gel  into  it.  He  goes 
into  the  firm,  owning  the  one-fourth  of  the  stock,  and  winds 
up  by  purchasing  the  whole.  Neither  upon  the  ground  of 
nuituttl  error,  is  the  plaintiff  entitled  to  relief.  It  was  a  spec* 
ulution  on  both  parts.  The  plaintiff  did  not  know  the  amount 
of  the  outstanding  debts,  nor  did  the  dr  fendont.  The  latter 
agrees,  if  the  plointiff  will  give  him  a  certain  sum,  he  will 
sell  his  interest  in  the  firm.  Suppose,  instead  of  the  deficien- 
cy found  to  exist,  there  had  proved  to  be  a  large  profit  beyond 
that  stated  in  the  blue  paper,  could  the  defendant  have  been 
heard  to  aay  the  contraer  must  be  rescinded ;  the  profits  hare 
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JuM,  1845  tnrDed  out  much  larger  than  he  ezpeeted  ?     The  general  rule 
'  ^^^.  ~  unquestionably  is,  that  an  act  done  or  a  contract  made  under 
r       a  mistake  or  ignorance  of  a  material  fact,  is  relievable  in  E- 
^'*"'***'  quity,  Ist  Story  Eq.  156.      But  where  the  means  of  inferma- 
tion  are  alike  open  to  both  parties,  and  when  each  is  presnmed 
to  exercise  his  own  judgment  in  regard  to  extrinsic  mauen, 
Equity  will  not  relieve.     The  policy  of  the  law  is  to  admia- 
ister  relief  to  the  vigilant,  and  to  pot  all  parties  to  the  exer- 
cise of  a  proper  diligence.    In  like  manner,  where  the  fact  is 
equally  unknown  to  both  parties,  or  where  each  has  equal  and 
adequate  means  of  information,  or  when  the  fact  is  doubtful 
from  its  own  nature,  in  any  such  case,  if  the  party  has  acted 
with  entire  good  faith,  a  Court  of  Equity  will  not  interpose. 
1st  Fonb.  Eq.  B.  1,  ch.  2,  s.  7,  n.  v.      1st  Pow.  on  Con.  200. 
Ist  Mod.  C.  Pr.  62,  4.    Ist  Story  Eq.  163.    Where  each  par- 
ty is  equally  correct  and  there  is  no  concealment  of  Acts,  mis- 
take or  ignorance  is  no  foundation  for  Equitable  interference. 
We  have  said,  there  is  no  ground  to  all^  fraud  against  the 
defendant.    Here  the  fact  of  the  extent  of  the  indebtedness  ot 
the  firm  was  unknown  to  the  parties ;  it  was,  from  the  cir- 
cumstances of  this  case,  doubtful  in  its  extent,  and  each  party 
had  equal  means  of  information.    The  rule  of  caveat  empitr 
must  apply.    If,  however,  we  were  satisfied,  that  the  plaintiff 
acted  upon  the  statement  contained  in  the  blue  paper,  as  tbe 
known  and  declared  basis  on  which  he  contracted,  we  should 
be  inclined  to  grant  him  relief.     But  it  is  not  as  manifest,  be 
did  not,  or  rather  he  did  not  act  upon  it,  as  containing  the  as- 
certained facts  of  the  cose.    He  could  not  have  done  so,  be- 
cause he  was  present  and  saw  and  knew  upon  what  data  it 
was  framed,  and  that  its  statements  were  the  result  o{  vague 
surmises  of  all  parties.    Further,  that  he  did  not  rely  on  it  is 
shown  from  the  fact,  that  he  asked  the  advice  of  Whitaker 
what  he  should  do.      The  paper,  if  correct,  showed  a  clear 
profit  of  near  three  thousand  dollars ;  if,  therefore,  he  wished 
to  purchase,  and  relied  upon  the  paper,  he  would  have  needed 
the  advice  of  no  one,  and,  further,  when  he  consummated  the 
contract,  he  did  so,  in  the  absence  of  the  paper,  after  haTing 
called  for  it. 
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Another  ground  of  relier  claimed  by  the  plaintiff  is,  that  Jqbc,  1846. 
the  defendant  agreed  to  correct  all  errors.     There  is  no  evi-  " 

dence  to  us  of  any  errors  in  the  contract.  The  defendant  in- 
tended to  sell  his  interest  in  the  firm ;  the  plaintiff  to  buy  that 
interest,  whether  it  was  much  or  little. 

Per  Citriam,  Bill  dismissed  with  costs. 


Benjamin  log  an  vs.  sclVIbe  simmons  &  al. 

Where  a  woman,  who  was  about  to  be  married)  made  a  volantary  eonrejr- 
anee  of  all  her  valuable  propeny,  on  the  day  before  the  marriage,  without 
the  assent  or  knowledge  of  her  intended  husband,  to  a  son  by  a  former  mar- 
riage, and  it  was  agreed  that  this  conveyance  should  be  kept  secret ;  Hdd 
that  a  Court  of  Equity  will  consider  it  a  fraud  upon  the  expected  rights  of 
the  husband,  and  will  declare  it  void  against  him. 

Such  a  fraud  can  only  be  relieved  against  in  a  Court  of  Equity,  because,  at 
law,  the  conveyance,  being  good  against  the  wife,  is  also  good  against  ihe 
the  husband,  who  claims  through  her. 

Whether,  if  a  woman,  during  the  course  of  a  treaty  of  tnaniage,  make,  with- 
out notice  to  the  intended  husband^  a  conveyance  of  any  part  of  her  proper- 
ty, such  conveyance  would  in  itself  be  fraudulent,  quferel 

It  ceitainly  would  be  fraudulent,  if  designed  to  deceive  the  intended  husband. 

A  knowledge  of  the  facts  shewn  clearly  to  exist  in  the  husband  after  the  mar- 
riage, and  acquiescence  in  any  thing  done  under  the  conveyance,  cannot 
purge  the  f rkud  and  set  up  the  conveyance,  but  it  would  be  evidence  tend- 
ing to  shew  a  communication  of  the  facts  before  the  marriage. 

The  ease  ofljgan  v.  SmrnanSf  1  Dev.  4l  Bat.  13,  approved. 

This  cause  was  commenced  in  September,  1841,  in  Ruth- 
erford Court  of  Equity,  and,  having  been  set  for  hearing  at 
the  Spring  Term,  1846,  of  that  Courts  was  by  consent  of  par- 
ties transmitted  to  the  Supreme  Court. 

The  following  appeared  from  the  pleadings  and  proofs  in 
the  case,  to  be  the  material  facts. 
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Jooe.  1845  On  the  12ih  day  of  February,  1818,  the  plaintiff  intennar- 
r^J  ried  with  Phebe  Simmons,  in  Rutherford  couuty,  where  ikey 
r  both  resided.  She  was  a  widow,  and  had,  by  a  former  mar- 
Simmons,  finge^  fQUf  children,  all  of  whom  were  grown  and  marricdY 
and  had  removed  from  their  mother^.  The  defendant,  Sqoire 
Siomions,  was  one  of  the  children,  and  resided  on  the  same 
tract  of  land,  and  five  or  six  hundred  yards  from  his  mother. 
The  exact  difference  between  the  ages  of  (he  plaintiff  and 
Mrs.  Simmons  does  not  appear,  but  it  was  considerable,  and 
it  seems  probable  that  she  had  a  child  as  old  as  the  plaintiff^ 
and  it  is  stated  by  the  witnesses,  that  she  was  not  a  robust  wo- 
man, but  of  rather  feeble  health,  and  subject  to  occasional  at- 
tacks  of  hystericks.  The  plaintifi  had  little  or  uo  property^ 
(it  is  said  only  one  mare)  but  was  a  blacksmith,  and  indus- 
trious and  skilful  m  his  trade,  though  he  sometimes  drank  too 
much,  but  not  habitually,  as  far  as  appears ;  and  his  situation, 
habits  and  character,  were  well  known  by  Mrs.  Simmons,  as 
he  had  been  brought  up,  and  then  lived  within  a  mile  of  her 
residence^  Mrs.  Simmons  was  in  very  moderate  circumstan- 
ces. She  owed  about  ^200  at  the  time  of  her  second  mar- 
ringe ;  and  she  then  owned  and  possessed  two  female  slaves, 
of  whom  one  was  thirty-seven  years  old  and  hod  ceased  child- 
bearing,  and  the  other  was  a  girl^  named  Poll,  about  sixteen 
years  old.  Besides  those  slaves,  she  had  one  or  two  horses,  a 
few  cattle  and  hogs,  s«»me  little  household  stufi,  and  imple- 
ments oi  husbandry ;  and  seems  to  have  been  entitled  to  dow- 
er in  a  small  piece  of  land,  on  which  she  resided.  On  the 
11th  day  of  February,  1818,  Mrs.  Simmons  conveyed  by  deed 
of  gift  to  her  son.  Squire  Simmons,  the  two  negroes  Lbsoluie- 
]y  and  in  possession,  reserving,  however,  to  herself,  the  first 
living  child,  which  the  girl  Poll  might  have.  Alter  the  mar- 
riage of  the  plaintiff,  he  resided  with  his  wife,  in  the  house 
previously  owned  by  her^  until  her  death  in  1S28 ;  and  he  re- 
tained possession  of  the  two  slaves  and  several  children,  born, 
during  that  period,  of  the  woman  Poll.  But  soon  alter  the 
death  ot  his  mother,  the  defendant  Simmons  got  the  negroes 
into  his  possession^  and  set  up  a  claim  to  them  under  the  con- 
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vcyanoe  to  him  of  February  llth,  1818.    The  plaintiff  then  June,  1845. 

instituted  an  action  of  detinue  ogfainst  Simmons  for  the  ne-"~; 

^  Logan 

groes,  upon  the  ground,  that  the  conveyance  to  the  defendant  v 
was  a  frafud  upon  his  marital  rights  and  void  ;  and  judgment  ^*°^°^°°^* 
was  given  therein  against  the  plaintiff,  in  December,  1S34, 
because  the  deed  constituted  a  good  title  at  law,  and  could  be 
treated  as  infected  with  fraud,  itf  a  Court  of  Equity  oiily. — 
Upon  that  decision  having  been  made,  the  plaintiff  filed  a  bill 
in  (he  Conrt  of  Equity  against  Simmons,  impeaching  th6  deed 
as  fraudulent,  upon  the  ground  of  the  deception  thereby  prac- 
tised on  him,  and  the  defendant  answered;  and  orders  were 
made  and  proofs  taken  in  the  cause ;  but  by  a  fire  in  1839,  the 
court  house  of  Rutherford  was  burnt,  and  all  the  papers  and 
records  of  the  Court  of  Equity,  including  the  bill,  answer  and 
proofs  in  that  cause,  were  destroyed.  The  present  bill  was 
filed  in  May,  1841,  and  charges  that  the  plaintiff  had  address- 
ed Mrs.  Simmons  for  more  than  a  year  before  the  marriage, 
and  that  they  had  been  engfaged  for  several  weeks,  and  that  it 
wa3  known  to  the  defendant,  Simmons :  that  Mrs.  Simmons 
had  notoriously  the  possesion  and  property  in  the  slaves  du- 
rmg  the  courtship  and  long  before,  and  continued  in  the  pos- 
session and  apparent  ownership  of  them  at  the  time  of  the 
marriage,  and  that  the  plaintiff  was  thereby  induced  to  believe, 
and  did  believe,  that  the  slaves  belonged  to  his  said  intended 
wife  at  the  marriage,  and  would  by  that  event  be  vested  in' 
him  as  a  provision  for  his  wife,  himself  and  their  family,  if 
they  Should  have  any ;  and  that  the  plaintiff  knew  nothing  tdf 
the  contrary  until  the  defendant  got  the  negroes  into  his  pos- 
session afier  the  death  of  his  mother,  when,  for  the  fii;st  time, 
he  discovered  that  the  deed  had  been  made.  The  bill  furthef 
charges,  that  it  was  expressly  designed  by  the  mtended  wife 
and  her  son,  (0  deceive  the  plaintiff,  as  to  the  title  of  the  ne- 
groes, as  the  plaintiff'  had,  upon  inquiry,  ascertained,  that  it 
was  agreed  betwesn  them  at  the  making  of  the  deed  on  the' 
day  before  the  naarriage,  that  its  existence  should  be  kept  a  se- 
cret, and  that  the  donor  should  still  ke6p  the  negroes  in  hef 
possession  as  the  apparent  owner;  and  that,  accordingly,  the 

J4 
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Jane,i845.  deed  was  never  published,  but  remained  nnknounbynDj 
j^  person,  except  the  parties  and  subscribing  witness,  until  the 

V  defendant,  Simmons,  caused  it  to  be  proved  and  registered  in 
"'^^'"'  March,  1828,  during  the  extreme  and  dying  sickness  of  his 
mother.  The  bill  further  states,  that  shortly  before  filing  the 
present  bill,  the  defendant,  Graham,  took  a  conveyance  from 
the  other  defendant  for  one  of  the  children  of  Poll,  by  the 
name  of  Jacob ;  and  that  he,  Graham,  had  been  the  Attorney 
and  Solicitor  for  Simmons  in  the  previous  suits,  and  knew  of 
the  plaintiff's  title,  and  paid  no  valuable  consideration  for  the 
negro.  The  prayer  is,  that  the  deed  from  the  wife  may  be  de- 
clared fraudulent  and  decreed  to  be  delivered  up  to  be  cancell- 
ed, and  that  it  may  be  decreed,  that  the  defendants  convey  to 
the  plaintiff  the  said  negroes  and  their  increase,  and  account 
with  him  for  the  profits. 

The  answer  of  Simmons  states,  that  the  match  between  the 
plaintiff  and  his  wife  was  a  very  unfit  one,  as  she  was  much 
the  older  and  was  exceedingly  infirm,  and  that  he  had  do 
property  and  was  dissolute  in  bis  life :  that  the  courtship  wot 
not  of  long  continuance,  and  was  unknown  to  himself  or  to 
the  other  children  of  the  intended  wife,  as  was  also  the  noar- 
riage :  and  that  her  infirmities  continued  after  the  marriage 
during  her  life,  and  that  the  plaintifi  treated  her  at  all  times 
with  neglect  and  indifference,  and  sometimes  with  cruelty. 
So  that,  the  defendant  states,  he  fully  believes  the  plain- 
tiff's sole  object  in  soliciting  and  consummating  the  marriagSr 
was  to  get  the  slaves  and  other  little  property  belonging  to  the 
other  party. 

The  answer  states,  that  during  the  minority  of  the  defend^ 
ant,  and  after  he  came  to  full  age,  up  to  his  marriage  at  five 
and  twenty,  he  resided  with  his  mother  and  attended  to  her 
and  her  affairs,  and  that  she  often  declared,  as  was  well  kuowa 
in  the  family,  hen  intention  to  give  the  negroes  to  this  defend- 
ant in  return  for  his  services ;  that  the  execution  of  this  ioteo- 
tioQ  had  been  deferred  from  time  to  time ;  but  that  on  the  U^ 
of  February,  1818,  his  mother  told  him,  "that  life  was  un- 
certain, and  she  waated  then  to  make  him  a  bill  of  sale  for 
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tier  two  negroes;"  and  she  then  did  so,  and  also  delivered  June,  1845 
them  into  his  hands,  in  the  presence  of  John  Parker,  who  l>e-"T^ 
came  the  subscribing  witness  to  the  deeds.  The  answer  pro-  v 
ceeds  to  state,  that  the  mother  then  told  Parker  to  say  nothing 
about  the  bills  of  sale  for  awhile,  as  she  did  not  wish  to  of 
fend  W.  K.  Hunt,  who  had  married  one  of  her  daughters,  and 
who,  she  was  afraid,  would  abuse  his  wife,  if  he  should  know 
that  she  had  conveyed  the  negroes  to  her  son ;  and  that  there 
was  no  concealment  for  any  other  purpose  spoken  of.  The 
answer  further  states,  that  the  defendant  was  unwilling  to  take 
the  negroes  away,  "as  his  mother's  condition  required  their  ser- 
vices, and  that  afler  he  got  the  deeds  he  said  to  her,  that  he 
would  leave  them  and  lend  them  to  her  until  he  should  call 
for  them."  The  answer  denies,  that  the  defendant  then  knew 
or  believed,  that  his  mother  intended  to  marry  again,  much 
less,  that  she  would  marry  the  plaintiff;  and  also  denies,  that 
he  was  present  at  the  marriage,  or  had  heard  that  it  was  to 
take  place,  and  states  tliat  his  first  knowledge  upon  the  subject 
was  when  he  heard  of  it  the  day  after  its  celebration.  The 
answer  states,  that  the  reasons  for  not  registering  the  deed,  at 
ihe  first,  were,  that  the  defendant  was  ignorant  of  the  legal  ne- 
cessity for  it,  and  that  he  wished  to  comply  with  his  mother's 
injunction  on  that  point,  on  account  of  keeping  it  from  her 
son  in  law,  Hunt ;  and  that,  afterwards,  he  had  another  reason 
which  was,  that  he  became  desirous  of  saving  his  mother  from 
the  insult  and  violence  she  would  probably  receive  from  the 
plaintiff,  if  he  knew  that  she  had  made  the  deeds  to  him.  But 
the  answer  further  states,  that  the  deeds  were  never  concealed 
from  any  one,  who  desired  to  know  the  truth  about  the  title ; 
and  that  the  plaintiff,  during  the  coverture,  became  acquaint- 
ed with  their  existence — for  tlint  upon  some  occasions,  he 
threatened  to  sell  some  of  the  negroes,  and  that  his  wife  would 
tell  him,  he  could  not  sell  them,  for  tliey  belonged  to  her  son, 
the  defendant ;  and  that  his  mother,  when  Poll  had  several 
children,  told  th^  defendant  to  take  one  of  them,  named  Sol, 
(which  the  bill  states  the  plaintiff  himself  gave  by  parol  to 
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June,  1846  the  defendant,  but  which  the  defendant  denies  to  have  receir- 

j^     "ed  as  a  gift  from  the  plaintiff)  and  carry  him,  the  said  Sol, 

y       home,  and  raise  him  there,  and  thai  he  did  so,  and  the  plain- 

'  """"^^tiff  acquiesced  therein,  and  did  not  pretend  to  claim  llie  said 

boy  afterwards  in  the  lifetime  of  his  mother. 

The  answer  further  states,  th»X  the  present  bill  was  not 
filed  for  more  than  two  terms  sncceeding  the  burning  of  the 
court  house  and  the  original  bill  and  proceedings  in  the  suit 
t>etween  these  parties,  and  that  such  delay  in  filing  the  pre- 
sent bill  is  a  bar  to  the  same,  as  evidence  of  an  abandonment 
x>f  the  plaintiff's  claim.  The  answer  also  states,  that  the  de- 
fendant has  had  adverse  possession  of  the  slaves  from  the  year 
1828,  and  insists  upon  the  statutes  of  limitation  of  1715  and 
1820,  as  bars. 

The  answer  of  the  other  defendant  admits,  that  he  was  of 
counsel  for  Simmons  in  the  previous  suits  brought  by  Logan 
against  him  for  the  negroes,  including  Jacob,  and  states  that, 
abont  eighteen  months  after  the  burning  of  the  court  house, 
finding  that  the  plaintiff  had  not  renewed  his  suit,  he  took  a 
deed  from  Simoioos  for  the  negro  Jacob,  on  account  of  his 
fees  in  those  suits,  anjd  took  him  into  possession.  And  U  in- 
sists on  the  laches  of  the  plaintiff  in  filing  his  present  bill| 
and  on  the  statute  of  limitations  in  the  same  manner  as  the 
other  defendant's  ans:nrer  does. 

The  parties  have  taken  many  depositions ;  but,  except  so 
far  as  their  contents  are  embodied  in  the  beginning  of  tlifi 
statement  of  the  case,  the  only  material  parts  are  the  follow- 
ing: Parker,  the  subscribing  wilness  to  the  deeds  from  Mr$r 
Simmons  (who  makes  his  mark)  deposes,  that  after  she  had 
executed  the  deeds  and  delivered  them  and  tlie  negroes  to  her 
son,  he,  the  witness,  asked  her,  if  she  was  going  to  cut  herself 
out  of  the  negroes  altogether,  and  she  replied,  "  Squire  says, 
he  will  lend  them  to  me  until  he  calls  for  them ;"  and  then 
her  son  said,  «  yes,  mother,  you  shall  have  the  use  of  them 
your  life  time,  or  until  1  call  for  them  ;'*  that  Mrs.  Simmons 
at  the  same  time  said,  she  always  intended  Squire  to  have  the 
jiegroes,  because  he  had  been  such  a  particular  good  boy  to 
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4icr;  and  that  she  further  said,  she  did  not  wish  any  thing  JQne,i845 
said  for  a  while  about  the  bills  of  sale,  but  to  keep  ihem  se-'"^]~~*' 
cret,  because  her  soti  in  law,  W.  K.  Hunt,  and  Squire  Sim-       v 
mons  were  not  at  a  good  understanding,  and  she  was  afraid  of  *°"'*°*"- 
A  disturbance.    The  witness  states,  that  he  then  took  ^he  bills 
of  sale  and  kept  them  until  they  were  proved  for  registration 
in  March,  1828,  and  did  not  make  them  known :  and  that  bis 
residence  was  within  a  mile  of  Logan's  during  that  time. 

A  witness  deposes,  that  upon  one  occasion  the  plaintiff,  be- 
ing intoxicated,  was  correcting  one  of  the  negroes,  and  that 
his  wife  interfered,  and  he  struck  hor  with  a  whip ;  but  by 
several  witnesses  it  is  stated,  that  he  was  an  affectionate,  kind, 
and  attentive  husband,  and  during  his  wife's  illness,  procured 
such  medical  advice  as  she  desired. 

One  of  the  persons,  who  was  present  at  the  marriage,  states, 
that  It  took  place  at  Mrs.  Simmons'  house,  on  the  12th  of  Feb- 
ruary, 1818,  and  that  neither  of  her  children  was  there,  and 
that  there  were  only  two  others  besides  himself  and  the  par- 
ties :  but  it  is  staled  by  several  witnesses,  among  whom  is  the 
sheriff  of  the  county,  that  it  was  understood  in  the  neighbor- 
hood for  several  days,  that  the  marriage  was  to  be  then  cele- 
brated. 

A  witness,  by  the  name  of  JU.  Curry,  states,  that  a  year  or 
two  after  the  marriage,  the  plaintiff  employed  him  to  shingle 
his  house^  and  the  witness  proposed  also  to  build  a  piazza  to 
it,  when  the  plaintiff  replied,  <'as  soon  as  your  old  aunt  dies^ 
it  dont  belong  to  me."  The  witness  then  said,  "I  know  that; 
but  you  have  got  property  enough  with  her,  to  leave  the  children 
good  buildings."  To  which  the  plaintiff  again  replied,  "none 
of  the  negroes  here  are  mine ;  they  belong  to  Squire  Sim- 
mons." And  the  witness  said  thereupon,  "  surely  you  did  not 
know  this  before  you  married  this  old  woman,  because  you 
could  not  have  married  her  for  love ;"  and  the  plaintiff  an- 
swered, "yes  I  did;  she  was  a  pretty  likely  old  woman,  apd 
I  thought  we  could  do  pretty  well  together." 

Another  witness,  Hides,  states,  that  four  years  after  the  mar- 
riage, upon  an  inquiry  of  the  plaintiff,  why  he  should  be 
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June,  184$  workinfif  from  liomc,  when  he  had  so  many  iiegres  ihcre,  the 

Ijgg^    plaintiff  said  to  the  witness,  "there  are  neg^roes  enough  there, 

T       but  they  arc  not  mine,  and  I  am  as  hard  put  to  it  as  you  are.'' 

mmoM.     Um,^  ijjg  g^j^  j^  ]j^^  before  spoken  of,  states  that  he  Ured 

within  a  mile  of  the  parties  during  the  period  of  the  coverture. 

and  that  the  plaintiff  treated  his  wife  well ;  and  that,  uotii  Ihe 

deeds  to  the  defendant  Simmons  were  registered,  he  never 

heard  of  their  existence,  nor  of  any  claim  to  the  negroes  but 

that  of  the  plaintiff,  who,  as  he  believed,  became  the  owner  of 

them  by  his  marriage. 

Alexander  for  the  plaintiff. 
Osborne  for  the  defendant. 

RuFFiN,  C.  J.    It  is  a  principle  of  Equity,  which  is  found 
in  almost  every  text  writer,  and  has  been  stated  by  many 
judges  as  undoubted  law,  that  conveyance^  by  a  woman  pre- 
vious to  her  marriage,  in  fraud  of  the  rights,  with  which  the 
law  would  invest  the  husband  upon  the  marriage,  must  be 
set  aside.    It  seems  agreed  by  all,  that  such  conveyances  are 
not  invalidated  upon  any  ground  of  policy,  merely  i  for,  if 
that  were  so.  it  would  apply  as  well  in  a  Court  of  Law,  as  in 
Equity,  and  we  have  held,  in  a  suit  at  law  between  these  very 
parties,  Logan  v.  SimtnonSj  1  Dev.  &  Bat.  13,  that  the  deed 
binds  the  husband  at  law,  because  it  binds  the  wife.     In  so 
holding,  we  were  supported  by  the  unvaried  current  of  pre- 
cedents, and  the  clear  declarations  of  the  eminent  Judges, 
Mr.  Justice  Bdllkr,  and  Lord   Thurlow,  who   gave 
opinions  in  the  case  of  Strathmote  v.  Bowes,  2  Bro.  C.  C. 
345.    1  Ves.  jr.  22.    If  avoided  at  all,  then,  it  must  be  on  the 
ground  of  fraud.    Consequently,  the  conveyanceof  a  woman 
before  her  marriage  is  not  only  good  at  law,  but  it  is  primaj 
facie  good  also  in  Equity,  as  fraud  is  never  imputed  withouCt 
evidence.      The  question  is  in  such  cases,  what  constifUJes 
the  fraud:  what  design  will  bo  fraudulent,  and  what  is  evi- 
dence of  such  design  ?     The  law,  says  Lord  Thurlow  in 
the  case  cited,  conveys  the  marital  rights  to  the  husband,  be- 
cause it  charges  him  with  all  the  burdens ;  which  are  the  con- 
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sideration  which  lie  pays  lor  them;  ond  therefore  they  ore Jun«,  1846 
rights  on  which  a  fraud  may  be  committed.    Out  of  that  right  "^  ^^ 
arises  a  rule  of  law,  that  the  husbiind  shall  not  be  cheated,  on       v 
account  of  his  consideration.      Now,  the  rights,  thus  spoken  ^^"^"°"•• 
of,  are  not  present  rights,  that  is,  existing  at  the  time  of  the 
conveyance;  fo'r,  a  fraud  on  rights  of  that  kind,  the  common 
law  would  redress.     They  are  prospective  rights— those  that\ 
the  husband  expects  to  enjoy  upon  the  contemplated  marriage) 
by  the  law  of  the  land.      A  husband,  being  bound  to  pay  his) 
wife's  debts  and  to  maintain  her  during  coverture,  and  being 
chargeable  by  the  law  with  the  support  of  the  issue  of  the 
marriage,  and  bound  by  the  ties  of  natural  affection  also  to 
make  provision  for  the  issue,  it  is  in  the  nature  of  things,  as 
a  matter  of  common  discretion,  that  a  woman^s  apparent  pro-  \ 
perty  should  enter  materially,  if  not  essontially,  into  his  in-  } 
ducements  for  contracting  the  marriage,  and  incurring  those  t 
onerous  obligations.     It  is  also  to  be  assumed  by  a  man  pro- / 
posing  this  relation  to  a  woman,  that  she  too  has  a  view  to/ 
their  means  of  livelihood  after  marriage,  and  feels  an  interesti 
in  the  provision  that,  between  their  joint  stocks,  can  be  made] 
for  a  family.    Every  woman  therefore  must  suppose,  that  the  I 
man,  who  is  about  to  marry  her,  expects  she  will  not  put  away  | 
her  fortune,  at  least  the  visible  part  part  of  it,  and  thereby  \ 
diminish  his  ability  to  discbarge  his  duties  and  legal  obliga-    I 
tions  to  herself,  her  creditors,  and  her  future  family.     And  if 
she,  after  allowing  him  to  form  such  expectations,  deliberately 
defeats  them  by  a  conveyance  of  her  property,  and  draws  him 
into  the  marriage  by  a  deception  on  that  point,  it  would  seem, 
that  it  could  be  nothing  less  than  a  fraud  on  the  husband.  He 
is  disappointed  of  what  the  law  promised  him,  and  of  what 
she  held  out  to  him,  he  would  get.    In  such  a  case  it  may  be 
well  argued,  that  a  concealment  of  the  conveyance  would 
amount  to  the  fraud,  upon  the  principle  of  suppressio  veri 
being  in  bad  faith,  when  a  person,  towards  whom  it  is  prac- 
tised, has  an  interest  in  knowing  the  truth,  and  has  no  ground 
to  suspect  any  thing  that  has  not  been  avowed.     A  very  res- 
pectable writer,  Mr.  Roper,  in  bis  treatise  on  Husband  and 
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JoM,  1845  Wife,  1  Vol.  163,  entertains  the  opinion,  that  any  disposttioir 

by  the  wife,  made  after  the  jcourlship  be<jao,  without  the  in- 

V       tended  husband's  knowledge  and  concurrence,  is  within  the 

Simmons,  mischief  and  the  principle  laid  down  by  the  courts.     And 
Lord  Thurlow  uses  this  language:  "If  a  woman, during 
the  course  of  a  treaty  of  marriage,  make,   without  no/tceto 
the  intended  husband,  a  conveyance  of  any  part  of  her  pro- 
perty, I  should  set  it  aside,  though  good  prima  facie,  because 
affected  icith  that  fraudP     That  was  said,  too,  on  a  rehear- 
ing of  the  case,  which  had  been  before  heard  before  Jcdge 
BuLLER,  who  had  said,  that  ^<  fraud,  as  applied  to  cases  of 
this  nature,  is  falsely  holding  out  an  estate  to  be  unfettered, 
and  that  the  intended  husband  will,  as  such,  be  entitled  to  ft, 
when  in  fact  it  is  disposed  of  from  him ;  but  I  do  not  think' 
there  is  any  case  which  says,  that  such  a  conveyance  shall  be 
Iroid,  merely  because  the  wife  did  not  disclose  it  to  the  hus- 
band."   Concluding  with  saying,  "  therefore  it  is  necessary 
to  shew  other  facts,  and  thcit  the  husband  is  actually  deceived 
and  misled."     It  seems  also  very  clear,  that  in  the  modem 
case  of  St.  George  v.  Wake^  1  Coop.  Sel.  Ca.  129,    Lohd 
Brougham  leans  to  the  opinion  expressed  by  Mr.  Justice 
BuLLER,  though  that  case  did  not  require  him  so  to  hold.  Oir 
tlie  other  hand,  LoiCd   Thurlow  again  said  in  Ball  t. 
Montgomery^  2  Yes.  jr.  194,  that  he  "  would  set  aside  a  deed, 
as  in  fraud  of  the  marriage,  if  concealed  from  the  intended 
husband;  for  if  a  woman,  previously  to  marriage,  conveys 
her  property  without  the  privity  of  the  intended  husband,  it 
will  be  a  fraud.^'    And  the  case  of  Ooddard  v.  Snow^  1  ^^ 
sel,  485,  decides,  that  when  a  woman  assigned  a  sum  of  mo- 
ney, which  the  intended  husband  did  not  know  she  was  enti- 
tled to,  and  concealed  from  him  both  her  right  to  the  money 
and  her  settlement  of  it,  the  deed  was  void.    It  appears,  there- 
fore, that  it  is  a  point  yet  open,  and  on  which  respectable 
opinions  are  much  divided,  whether  concealment  by  the  wife, 
merely,  where  there  is  no  active  expedient  adopted  to  keep  the 
intended  husband  in  ignorance,  and  where  he  makes  no  in- 
quiry, is,  per  je,  a  fraud.    We  do  not  purpose  to  give  vnf 
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judgment  of  this  coart  on  if,  because  we  do  not  think  the  pre- Iuq«,  1845. 
sent  case  requires  us  to  do  so,  and  we  tJ\ink  it  safest  not  to  go    j^ 
out  of  the  case  into  a  field  of  doubtful  disputation.    We  may       t 
say  this,  however,  because,  though  .not  essential  to  the  deci-     ™'*®^' 
sion,  it  ho?  some  bearing  on  it.     That  much,  we  should  supA 
pose,  might  depend,  among  other  things,  upon  the  species  ofj 
property,  as  being  visible,  or  not,  such  as  debts,  money  orl 
slocks,  and,  if  the  former,  whether  it  was  in  the  actual  posses*] 
sionof  the  woman,  since  the  possession  of  tangible  property! 
is  in  itself  a  sign  held  out  of  ownership,  and,  if  continu^  up  i 
to  the  time  of  the  marriage,  is  calculated  in  the  nature  of  a  i 
false  token  to  deceive  and  mislead.    The  effect  of  conceal- 1 
ment  may,  moreover,  be  allowed  to  be  more  stringent  in  this/ 
country  than  in  England ;  because  there  it  is  the  general  \ 
habit  of  society  to  have  settlements  on  marriages,  in  which 
professional  persons  are  employed ;  and  that  almost  necessa- 
rily leads  to  inquiries  into  the  particulars  of  the  fortunes  on 
both  sides,  and  each  one,  therefore,  is  to  be  presumed  to  have 
no  other  expectation,  than  what  is  secured  in  the  settlement. 
But  here  settlements  are  very  rare,  and  never  are  made  by  per- 
sons in  the  condition  of  life  of  the  parties  here ;  because  our 
people  look  to  the  law  as  establishing  their  relative  rights  and 
duties  upon  a  proper  basis,  and  do  not  therefore  make  those 
minute  inqtiiries,  which  would  be  necessary  to  the  framing  of 
a  settlement,  but  the  intended  husband  expects  to  get  all  the 
wife  has — that  is,  that  she  will  let  him  get  by  the  marriage  all 
^e  would  keep  for  herself  and  within  her  own  power,  if  sh^ 
had  not  contracted  the  marriage. 

But  we  have  said,  that  it  does  not  seem  to  ms  necessary  to 
fljetermine,  whether  concealment  by  itself  amounts  to  fra^id 
in  cases  of  this  kind.  We  say  so,  because  we  think,  in  th^ 
case  before  usy  there  is  much  more  than  concealment;  th(^ 
the  plaintiff  was  actually  deceived  and  misled  as  to  the  \|rife^9 
circumstances,  and  her  right  to  the  negroes  in  qoeatioiQi  by  a 
set  contrivance  and  agreed  purpose  between  her  a.n4  her  son. 
It  was  essayed  in  the  argument  to  make  out,  that  the  witness 
Mr.  Curry,  proved,  that  the  conveyaace  was  communicated 

K4 
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Jaae,i845.to  the  plaiotiflf  before  the  marriage,  because  the  pbitotiff  said 
j^         "Yes  I  did,"  in  reply  to  the  observation  of  the  witness,  "that 
▼       surely  he  did  not  know,  that  the  negroes  belonged  to  Squire 
'  Simmons,  before  he  married,  because  he  could  not  have  mar- 
ried for  love.''    But  it  is  obvious,  that  the  remark  of  the  wit- 
ness Embraced  two  distinct  {K>ints;    that  of  the  plaintiff's 
knowledge  of  the  state  of  the  title,  and  that  of  his  motive  for 
marrying;  and  it  does  not  follow,  that  the  plaintilT  meant  to 
affirm  both  of  them.     Indeed,  the  whole  reply  of  the  plaio- 
tiff  shews,  that  he  was  confining  himself  to  the  latter,  and 
;  meant  by  "Yes  1  did."  to  say,  that  he  did  marry  for  love;  for 
he  addSi  "  she  was  a  pretty  likely  woman,  and  1  thought  we 
eould  do  well  together,"  But  a  clear  refutation  of  the  aigumenr. 
resting  as  it  does  uponan  ambiguous  phrase  of  the  witness,  is  the 
absolute  silence  of  the  answer  upon  the  point.    It  is  no  where 
pretended  in  it,  that  the  plaintiff  was,  in  the  remotest  degree, 
privy  to  tlie  conveyance.     So  far  from  it,  the  answer  clearly 
implies  the  contrary,  for  it  says,  that  the  plaintiff's  motive  for 
the  marriage  was  the  base  one  of  getting  the  negroes,  at  the 
expense  of  sacrificing  himself  in  a  matcli  with  an  okl  woman, 
fbr  whom  he  had  no  affection.    And  it  further  says,  that  one 
reason  why  the  defendant  did  not  register  his  deeds  was,  that 
he  did  not  wish  the  plaintiff  to  know  of  their  existence,  for 
fear  he  would  ill-treat  his  mother.      Besides,  the  subscribing 
witness  and  the  son  in  law,  Hunt,  both  say,  that  the  deeds 
were  kept  secret  until  thnir  registration.    There  is  no  doabr, 
therefore,  that  the  plaintiff  was  in  entire  ignorance  upon  this 
point  at  the  time  of  his  marriage.     He  so  avers  in  the  bill; 
and,  although  he  cannot  give  direct  evidence  of  the  truth  of 
6  negative  averment  as  to  his  own  information,  yet  these  are 
the  circumstances  he  lays  before  us,  and  the  inability  of  the 
defendant  to  state  on  his  oath  even  a  belief  on  the  point,  macb 
less  to  give  proof  of  a  communication  to,  or  suspicion  by  the 
plaintiff,  that  his  wife,  who  was  continuing  in  poseession  of 
them,  had  conveyed  away  the  slaves.    What  opportunity  bad 
he  to  know  it?     The  deed  was  made  on  one  day,  and  the 
marriage  took  place  the  next ;  and  the  plaintiff  did  notseehii 
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intended  wife,  nniil  he  went  to  be.  married  in  company  with  J«iieii84dw 
a  witness,  who  hos  been  examined  in  the  cnuse,  and  from  ^Z^ 
whom  not  even  an  inquiry  is  made  on  the  subject,  though  he       r 
must  have  heard  of  these  deeds,  if  the  plaintiff  did,  at  that  time.  ^'"°*®"*- 
'Fhen,  if  the  plaintiff  was  kept  in  ignorance,  was  he  purpose- 
ly  kept  in  ignorance,  that  in  that  state  he  might  go  on  and 
consummate  a  marriage,  which  the  woman  believed  he  would 
not  contract,  if  he  should  be  informed  of  the  conveyance? 
Was  that  her  motive  for  her  conduct,  in  order  that  the  plain- 
tiff might,  under  a  deception,  enter  into  the  marriage  ?    Who 
can  doubt  it?  Although  the  plaintiff  may  have  married  with- 
out affection,  and  for  the  base  motive  of  lucre  alone,  and  his 
subsequent  conduct  speaks  favorably  for  him  in  that  respect* 
yet  we  are  obliged  to  believe,  that  h^  would  not  have  proceed- 
od  in  the  marriage,  if  he  had  been  told  wnat  was  industrious- 
ly withheld  from  him  on  this  subject.    His  opinion  of  his  in- 
tended wife*s  feelin£rs  towards  him  would  have  so  changed,  and 
the  gross  imprudence  of  contracting  a  marriage,  when  he  had 
nothing  but  a  trade,  and  she  had  conveyed  all  her  property  of 
any  value,  would  have  presented  itself  in  so  glaring  a  light, 
that  he  must  not  only  have  hesitated,  but  stopped  short.  That 
the  other  parties  must  have  been  aware  of;  and  they  acted, 
therefore,  in  a  way  effectually  to  deceive  him.    The  convey- 
ance was  executed  the  day  before,  lest,  if  sooner  done,  it 
might  get  wind.    It  W{is  prepared  by  we  know  not  whom,  and 
executed  in  the  presence  of  a  single  witness,  and  he  illiterate ; 
and,  moreover,  in  order  to  prevent  him  from  acting  the  part 
of  an  honest  neighbor  by  the  plainfiff,  that  witness  is  particu- 
larly charged  not  to  disclose  it,  *<  to  keep  it  secret  for  awhile.'' 
It  is  said,  indeed,  that  a  different  reason  was  given  for  wishing 
nothing  to  be  said  of  the  deeds — namely,  that  it  might  be  kept 
from  the  ears  of  Hunt,  a  brother  in  law  of  the  defendant,  and 
not  friendly  with  him.     But  that  is  n  shallow  pretence;  for 
what  difference  could  it  make  to  Hunt,  whether  his  wife  was 
cut  off  by  a  deed,  made  to  her  brother  on  one  day,  or  by  her 
mother's  marriage  with  the  plaintiff,  which  was  to  take  placo 
on  the  next  day?     The  time  when  these  deeds  were  made^ 
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Jane.  1815  proved  conclusively,  that  they  were  made  with  a  direct  riev 
jj^g^    to  the  approaching  marriage ;  and  the  circumstaDce,  (bat  they 
T       include  all  or  nearly  all  of  the  property  the  woman  owned, 
'°™^"'  shews  that  they  were  made,  not  bona  fide  to  advance  a  child, 
but  to  defeat  both  the  marital  rights  and  the  adual  expecta- 
tions of  the  intended  husband ;  expectations,  raised  upon  the 
possession  and  enjoyment  of  the  slaves  by  the  wife,  as  well  as 
upon  the  common  course  of  women  in  similar  situations,  aod 
defeated,  not  merely  by  the  concealment  of  the  parties,  but  bjr 
their  taking  means  to  engage  another  person  to  imite  in  keep- 
ing the  plaintiff  in  ignorance.    We  think  such  a  case  clearl]| 
within  the  rule,  as  most  strongly  expressed  by  Ma.  Jvsricm 
BuLLER.     There  are  other  facts  besides  concealment  barelf? 
The  husband  has  been  actually  deceived. 

It  has  not  been  contended^  that  a  knowledge  by  the  tads- 
band,  after  the  marriage,  can  purge  the  fraud  and  set  up  the 
deeds ;  for  clearly  it  could  not.  A  knowledge  shewn  clearly 
to  exist  after  the  marriage,  and  acquiescence  in  any  thin^  done 
under  the  deeds,  would  be  evidence  to  shew  a  commuQication 
before  marriage.  That  is  all  the  effect  it  could  have.  Bot 
there  is  nothing  of  that  kind  here.  Mr.  Curry  and  Hicks  state 
circumstances,  from  which  we  may  infer,  that  the  plaintiff 
liad  heard,  after  he  married,  of  some  sort  of  claim  of  the  de- 
ftildant;  but  we  have  no  distinct  information  on  the  subject, 
and  it  is  more  than  probable  that  all  he  went  on  was  what  his 
wife  told  him,  (as  mentioned  in  the  answer)  when  be  would 
threaten  to  sell  some  of  the  negroes,  That,  it  seems,  was 
tirithin  two  or  three  years  after  the  marriage ;  but  it  was  not 
calculated  to  make  any  impression  on  the  plaintiff,  when  he 
distotrered  that  the  son,  to  whom  the  wife  said  the  negroes  be- 
longed, did  not  claim  them,  but  the  plaintiff  himself  kept 
theta;  and  Parker  states,  that  he  never  made  known  the  deeds 
^  the  son  and  his  bailment  to  his  mother,  until  1828. 

The  Carriage,  though  not  very  fit  in  point  of  equality  of 
age,  does  not  appear  to  have  bef  n  so  unequal,  as  to  give  a 
chariBicier  of  baseness  to  the  plaintiff's  motives;  and  there  is 
no  evidence  of  his  resorting  to  any  deception  or  unfair  means 
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of  gaining  the  consent  of  the  other  party.     It  is  true,  also,  Jnne,  i845 
that  the  plaintifi  did  not  settle  any  thing  on  the  woman,  nor    n^g^" 
bring  an  accession  to  the  common  stock  ;  and,  therelore,  she      v 
might  have  reserved  some  reasonable  share  of  a  considerable  ^^°^"^^'^- 
estate  to  her  own  use,  or  given  it  bona  fide  to  a  child.     But 
it  cannot  justify  such  reservation  and  gift  of  all  the  little  %he 
had,  as  this  party  virtually  did,  leaving  to  the  husband  only 
the  burthen  of  raising  young  negroes  for  the  son. 

There  is  nothing  whatever,  on  which  the  idea,  that  the 
plaintiff  at  any  time  abandoned  his  claim,  can  rest ;  for  he 
hos,  though  sometimes  in  a  wrong  direction,  been  in  hot  pur- 
suit of  the  slaves,  ever  since  the  defendant  took  possession. 
For  the  same  reason  |he  statutes  of  limitation  do  not  affect  the 
case,  even  if  they  apply  to  it.  As  to  the  short  interval  be- 
tween the  burning  of  the  court  house  and  the  filing  of  this 
bill,  nothing  can  be  made  of  it  by  the  defendants ;  for  there 
was  no  decree  in  the  former  suit,  and  it  may,  indeed,  be  con- 
sidered, to  this  purpose,  as  pending  now,  and  that  the  present 
pleadings,  made  necessary  by  accident,  are  but  substitutes  for 
those  consumed. 

The  deeds  to  the  defendant,  Simmons,  must  therefore  be 
declared  fraudulent,  and  the  plaintiff  entitled  to  the  slaves 
conveyed  in  them  and  their  subsequent  increase ;  and  the  de- 
fendants be  decreed  to  deliver  to  the  plaintiff  the  slaves  men- 
tioned in  the  pleadings,  and  such  others  as  may  have  been 
born,  as  are  in  their  possession  respectively,  and  to  aocouot 
for  the  hires  and  profits,  and  pay  the  costs  of  this  suit.  The 
defendant,  Mr.  Graham,  having  come  in  under  the  other  de- 
fendant, as  he  did,  must,  of  course,  abide  by  his  fute. 

Pbr  Cvriam,  Decreed  aeoordiogty. 
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WILLIAM  D.  JONES  ri.  CHARL^   HAYS  A  AL. 

Jane,  1645.  A  drfcndant  caimoc  be  examined  as  a  wUneu  in  a  cause,  vithoat  the  preri- 
■■     ■      -     oQs  order  of  the  conn. 

Where  a  guardian  gives  several  successive  bonds  for  tbe  faiihfnl  discharge 
of  his  tmst,  the  sureties  on  each  bond  stand  in  the  relation  of  oo-mireties  to 
the  sureties  on  every  other  bond;  the  only  qnaliiicatioa  to  the  mle  being, 
that  the  sureties  are  bound  lo  contribution  only  according  to  the  anBooat  of 
the  penalty  of  the  bond,  in  which  each  class  is  bouud. 

The  cases  of  Lewis  v.  Owens,  1  Dev.  &  Eq.  290.  Bill  v.  Jasper,  2  Ired.  Eq. 
597.  Oflfc  V.  Bryan,  3  Dev.  451,  and  Faye  v.  Bdl,  1  Dcr.  &  Bat.  473,  cited 
and  approved. 

Cause  transmitted  from  the  Court  of  Equity  of  Buncombe 
County,  at  the  Fall  Term,  1844. 

The  bill  was  filed  in  April,  1837,  against  William  HawkioSr 
Charles  Hays,  and  Mai  lory  B.  Patton,  and  the  case  is  as  fol- 
lows :  In  1827,  William  Hawkins  was  appointed  the  guardian 
of  Benjamin  Hawkins,  an  infant,  and  gave  a  bond  in  the  sim 
of  $3,000,  with  Charles  Hays  as  his  surety.  In  1831,  the 
guardian  renewed  his  bond  in  the  penalty  of  $1,000  with  the 
plaintiff,  William  D.  Jones,  as  his  surety.  In  1834,  Uawkiqs 
was  removed  from  the  guardianship,  and  the  defendant,  Pat- 
ton,  was  appointed  in  his  steud.  Hawkins  was  then  insolveat, 
and,  at  their  request,  he  conveyeil  to  Hnys  and  Jones  a  tract 
of  land  in  October,  1834,  by  a  deed  absolute  upon  its  fiice,  and 
expressed  to  be  in  consideration  of  the  price  of  $800,  but  (ss 
admitted  by  all  parties)  as  a  security  to  them  or  either  of  them 
against  loss  by  their  having  been  his  sureties. 

Soon  after  his  appointment,  Patton  instituted  a  suit  on  the 
bond  given  by  W.  Hawkins  and  Jones,  and  reference  was 
mode  in  It  to  audit  the  guardian*s  accounts  and  report  the  bal- 
ance. It  was  found  that  the  sum  due  to  the  ward  was  $1,121)- 
20,  which  exceeded  the  penalty  of  the  bond  then  sued  on,  by 
the  sum  of  $121  20.  Expecting  such  a  result,  Patton  bad 
before  sued  out  a  writ  on  the  bond  given  by  Hawkins  and 
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Unys,  fox  the  purpose  of  recovering  that  excess^of  $121  20.ynDe,  1846 
Hnys,  as  w^ll  os  Joaes  aud  Pallon,  was  present  when  the  au-'  j^^^^ 
ditor  ascertained  the  sum  due,  and  then  insisted  that  he  was       v 
not  liable  for  the  excess  aforesaid,  or  for  any  thins:  whateveti      *^'* 
upon  the  ground  that  he  had  been  discharged  by  the  renewal 
of  the  guardian's  bond ;  and  upon  being  told  by  Patton  chat 
he  should  hold  him  responsible,  and  had  ordered  a  suit  against 
him,  he  fold  Putton,  that  he  need  not  sue  bim  for  that,  he 
would  consult  counsel,  and  if  he  should  be  advised  that  he 
was  liable  for  the  excess  of  9 121  20,  he  would  pay  it  without 
suit.    Afterwards,  Hawkins  discharged  that  sum  of  f  121  20^ 
by  assigning  to  Patton  a  bond  which  had  been  given  for  rent 
of  the  ward^s  land,  and  which  he  had  on  hand  ;  and  the  suit 
against  Hays  was  discontinued.    In  the  suit  brought  against 
Hawkins  and  Jone^,  however,  there  was  a  report  and  a  judg- 
ment thereon  for  the  penalty  ol  ^1,000,  by  confession. 

The  bill  charges,  that  the  default  of  W.  Hawkins  occurred 
chiefly  before  the  plaintiff  became  his  surety,  and  while  Hays 
was  bound  for  him ;  and  that  he  discovered  that  such  was  the 
fact  in  the  taking  of  the  accounts  before  the  commissioner, 
aud  there  in^sted  that  he  was  not  liable  for  the  devastavit  be- 
fore his  time,  but  that  Uays  was,  or,  at  all  events,  that  Hays 
and  he  were  responsible  as  sureties  for  the  wholo ;  and  that  he 
informed  both  Patton  and  Hays,  that  he  would  resist  the  re- 
covery against  him  alone,  except  for  such  sum  or  a  due  pro- 
portion as  he  might  be  legally  and  equitably  liable  for.  And 
the  bill  further  states,  that  Hays  then  proposed  that  the  plain- 
tiff should  allow  the  judgment  to  be  entered  for  the  sum  due 
the  ward,  as  far  as  the  penalty  of  the  bond  would  cover  it,  and 
that  if  he,  Hays;  was  liable  for  any  part  of  it,  be  would  pay  it, 
and  that  it  should  be  referred  to  two  respectable  counsel  to  de- 
termine the  question  of  his  liability,  aud  of  the  extent  of  it. 
And  that  Patton  joined  Hays  in  urging  the  adoption  of  that 
course;  and  that  the  plaintiff,  induced  thereby,  suffered  the 
judgment  to  be  taken  against  him. 

The  bill  then  states,  that  Hays  has  refused  to  agree  to  any 
reference  to  counsel  or  to  pay  any  part  of  the  debt,  and  that  the 
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Jane,  1815  plainfiif  lios  been  oonipelled  to  pay,  and  has  paid,  the  whole  debt, 
~     ^  except  the  sum  of  $377 — for  which  latter  sum,  he  gave  his 
V       bond  to  Patton,  who  recovered  judgment  thereon,  and  threatens 
^^^^    to  raise  the  money  on  execution. 

The  prayer  is,  that  the  necessary  accounts  may  be  taken  in 
order  to  ascertain  the  several  periods  of  the  principal's  defnu' 
tavUsj  and  that  Hays  may  be  decreed  to  make  good  those  of 
his  own  time,  or  the  liabilities  of  the  respective  sureties  may 
be  declared  according  to  Equity,  and  Hays  decreed  to  reim- 
burse the  plaintiff  as  may  be  found  right,  and  that  in  the  mean 
time,  Patton  may  be  enjoined  from  proceeding  at  law. 

The  answer  of  Hays  denies  all  knowledge  of  a  default  bj 
Hawkins  before  the  plaintiff  became  hissurety*  and  states  bis 
belief  that  the  whole  occurred  afterwards.  Thereapon  he  in- 
sists, that  he  is  not  liable  for  any  part  of  the  deficiency;  at 
least,  within  the  penalty  of  the  new  bond.  He  denies  any 
proposal  or  agreement  between  him  and  the  plainiifl^  of  the 
nature  stated  in  the  bill,  for  a  reference  to  counsel  to  deter- 
mine the  question  of  his  liability  to  the  plaintift^  orforaojr 
part  of  the  sum  of  $1,000 ;  and  states  that  his  only  agreement 
was  with  Patton  in  respect  of  the  excess  of  $121  20,  and  that 
only,  and  avers,  that,  as  to  all  besides  this  last  sum,  be  posi- 
tively denied  his  liability  to  any  person,  or  in  any  form. 

The  answer  further  states,  that,  afterwards,  the  plaiotilf 
came  to  a  settlement  with  Hawkins,  upon  the  footing  that  the 
plaintiff  was  solely  liable  as  his  surety,  and  tberem  took  ti)^ 
mortgaged  land  as  an  absolute  purchase  at  the  sum  of  $700; 
and  that  for  a  balance,  then  found  due,  ,of  something  voO^ 
than  8400,  the  plaintiff  took  the  note  of  Hawkins  payable  to 
.  himself,  and  made  Hawkins  a  promise  not  to  sue  him  vitbtB 
five  years,  and  to  allow  him  to  remove  from  the  State.  Haw- 
kins's insolvency  is  admitted. 

Hawkins'  answer  admits  his  default  as  found  by  the  00t»- 
missioner,  and  says  that  it  all  occurred  after  he  gave  his  W 
bond,  when  by  misfortunes  he  became  insolvent.  He  admits 
that  the  plaintiff  has  satisfied  the  judgment  by  payoienta,  and 
by  giving  his  bond  to  the  ward  after  he  came  of  age.    And  be 
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ftates,  that  he  transferred  to  the  plaintiff  a  bond  for  9135|  a8JaM,i646J 
a  payment  to  him  and  also  conveyed  to  him  the  land  abso-    •   ^ 
lately  at  8700,  and  that  he  and  the  plaintiff  then  came  to  a       r 
settlement,  and  he  gave  the  plaintifl'his  note  for  a  balance  doe      ^^' 
to  him,  exceeding  8400  a  little,  which  the  plaintiff  still  held 
and  had  sued  on. 

Patton's  answer  denies  all  collusion  with  Hays,  and  all 
knowledge  of  any  agreement  of  Hays  to  pay  any  part  of  the 
dobt  or  to  refer  the  question  to  counsel ;  and  denies  also  any 
persuasion  of  the  plaintiff  on  his  part  to  suffer  judgment  to- 
go  against  him.  He  sajrs,  Hays  denied  his  liability  altogether.- 
He  further  states,  that  at  the  time  of  taking  the  accounts,  the 
ward,  B«  F.  Hawkins,  was  nearly  of  age,  and  was  present  and 
allowed  by  this  defendant  to  act  for  himself  in  the  premises ; 
that,  after  the  sum  due  was  ascertained,  the  plaintiff  requested 
indulgence,  and  the  young  man,  B.  F.  Hawkins  replied,  that 
he  should  want  a  small  part  of  the  money  upon  coming  of 
age,  but  that  he  would  not  need  the  residue,  and  that  if  the 
plaintiff  would  then  give  him  a  new  bond  with  sureties,  he 
would  indulge  until  he  should  need  the  money ;  that  the 
judgment  was  taken  on  the  report,  because  every  one  believed- 
the  plaintiff  liable  for  it;  and  that,  within  a  few  weeks,  the 
ward  came  of  age,  and  the  plaintiff  made  the  required  pay- 
ment to  the  ward,  and  then  gave  a  new  bond  with  surety  ta 
B.  F.  Hawkins  himself  for  about  8800 ;  and  that,  on  that 
bond,  said  Hawkins  has  recovered  judgment  by  confession, 
and  received  a  payment  of  about  8^00,  from  the  plaintiff; 
and  that  be,  Patton,^  has  no  interest  in  the  matter,  but  has  long 
aga  settled  with  his  former  ward,  and  that  the  balance  is  due 
from  the  plaintiff  on  the  judgment  in  the  name  of  B.  F.  Haw- 
kins, rendered  on  the  bond  given  to  the  said  Hawkins  himself^ 

Upon  the  coming  in  of  the  answer  of  Patton,  thd  injunction 
was  dissolved,  which  had  been  granted  on  the  bill.  Replication 
was  taken  to  the  answers,  and  the  parties  proceeded  to  take 
testimony^ and  the  cause  was  transferred  to  tins  court  for 
hearing. 

L4 
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J«ine,i845.     No  couusel  for  the  plaintiff. 
joDM        Francis  for  liie  defendants. 

V 

*^'*'  RuFFiN,  C.  J.  The  bill  must,  of  course,  be  dismissed  with 
costs  as  to  the  defendant,  Patton,  who  has  no  interest,  real  or 
nominal,  in  the  judgment,  and  against  whooi  nothing  ha» 
beon  proved. 

The  other  two  defendants,  Hawkins  and  Hays,  allege  as  one 
point  of  defence,  that  the  plaintiff,  after  discharging  the  judg- 
ment against  Hawkins  and  himself,  came  to  an  account  with 
Hawkins  and  took  from  him  a  note  in  satisfaction  of  the  bal* 
ance  due  to  him;  and  therefore  they  insist  that  the  present 
suit  cannot  be  sustained  ;  not  against  Hawkins,  because  from 
him  the  plaintiff  has  taken  a  new  and  substantive  legal  secu- 
rity in  satisfaction  of  the  former  demand,  and  not  against 
Hays,  because  the  plaintiff  has  given  up  his  remedy  against 
the  principal,  and  thereby  discharged  the  surety. 

How  far  the  taking  of  a  promissory  note  from  the  principal 
might  operate  as  a  satisfaction  of  the  previous  debt  of  the 
principal  or  discharge  a  co-surety,  if  agreed  to  be  a  satisfac- 
tion, we  need  not  decide,  for  although  the  question  is  raised 
in  the  answers,  the  defendants  have  failed  to  establish  the  fact 
by  evidence.  Two  depositions  have  been  taken  in  refereoce 
to  this  part  of  the  case.  The  one  is  that  of  William  Hawkins 
himselt.  But  he  is  incompetent  to  prove  a  fact,  which,  if  it 
operate  at  all,  must  operate  to  his  own  discharge  in  this  suit, 
as  well  as  that  of  the  other  defendant.  Besides,  there  was  na 
order  for  his  examination ;  and  without  that,  a  party  cannot 
be  a  witness  for  another.  Lewis  v.  Owen^  1  Dev.  Bq.  SW* 
BeU  V.  Jasper,  2  Ired.  Eq.  597.  The  other  witness  is  G.  W. 
Candler,  who  states,  that  Jones  and  Hawkins  made  a  settle- 
ment, shortly  before  this  suit  was  brought,  in  relation  to  the 
'  ihatter  in  which  the  former  was  surety  for  the  tatter's  gnor- 
dianship  ;*  and  that  he,  the  witness,  thinks  that  in  the  settlement 
Hawkins  gav^  Jones  a  note  for  the  balance  between  them, 
and  that  receipts  were  passed  between  them ;  but  that  he 
cannot  recollect  the  amount  of  the  note,  and  he  does 
not   know  the  nature   of  the  receipts   given.     He  states, 
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that  it  was  his  understandiiis:  of  the  settlement,  that  Jones  was  June,  1845 
to  have  Hawkins'  land,  but  at  what  value  he  is  unable  to  fix ;  ""j^jj^ 
and  that  Jones  claimed  that  he  had  before  purchased  it  at  a  v 
sale  made  for  other  debts,  but  at  what  price  the  witness  does  *^*' 
not  know.  No  order  has  been  moved  on  the  plaintiff"  to  bring 
in  the  note  or  receipts  alleged  to  have  been  given  to  him,  nor 
any  notice  to  him  to  produce  them  before  the  witness ;  and 
the  defendants  have  declined  or  omitted  to  offer  the  receipts 
given  by  Jones  to  Hawkins,  as  pretended  by  them.  It  would 
be  exceedingly  loose  to  proceed  on  evidence,  of  the  uncertain 
character  of  this  witness'  testimony,  iti  respect  to  the  contents 
of  written  instruments ;  some  of  which  are  in  the  possession  of 
the  defendants  themselves,  or  one  of  them,  and  the  others  ac- 
cessible to  them  by  proper  means.  It  may  be,  that,  in  the  very 
receipts  given  by  the  plaintiff  to  Hawkins,  it  is  expressed,  that 
the  note  of  the  latter  was  intended  as  an  adjustment  of  the 
accounts  and  striking  a  balance,  and  was  not  taken  in  satis- 
faction of  the  precedent  debt ;  and  that  supposition  is  the  less 
improbable,  as  the  present  suit  was  brought  almost  immediate- 
ly afterwards.  Certainly,  if  it  should  appear  hereafter,  that 
the  plaintiff  actually  holds  the  note  of  Hawkins  in  the  pre- 
mises, and  should  entitle  himself  to  a  decree  against  Hays  as 
a  co-surety.  Hays  would  be  entitled  to  participate  in  the  bene- 
fit of  that  security.  But  at  present,  as  a  bar  to  the  bill,  the 
defendants  have  failed  to  establish  by  proper  proof  that  the 
plaintiff  toolc  Hawkins'  note  in  satisfaction,  and  not  as  a  col- 
lateral security  for  the  benefit  of  himself  and  his  co-surety 
equally,  or  indeed,  that  he  took  the  note  at  all ;  and  therefore, 
the  plaintiff's  case  depends  upon  his  original  equity. 

As  far  as  the  plaintiff  rests  his  equ ity  on  the  spedai  agree- 
ment of  Hays  to  assume  the  default  of. the  guardian  in  his 
time,  or  any  aliquot. part  of  the  deficit,  or  to  refer  it  to  counsel 
(o  adjust  the  respective  liabilities  of  iho  parties,  the  plaintiff 
must  fail,  as  the  whole  allegation  is  denied  in  the  answer,  and 
there  is  no  evidence  to  overrule  the  denial. 

We  hold,  however,  that  independent  of  any  agreement  upon 
the  subject,  the  plaintiff  and  the  defendant  Hays  stand  in  tlie 
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jQM,  1845  relation  of  cosureties  for  Hawkins,  and  liable  to  contribute  to 
Jones  *^®^  ^^^^  ^^^  *^y  ^""^s  P^^^  W  ^"^  °f  them  on  account  of 
V       defaults  of  the  ^ardian,  no  matter  when  such  defaults  occur- 
^''    red,  whether  wholly  before  Jones  became  the  surety,  or  after 
that  eFODt.    The  office  of  guardian  is  not  (or  a  definite  period 
of  three  years,  or  temporary  at  all,  that  is  to  say,  within  the 
nonage  of  the  ward.     The  Act  of  Assembly,  Rev.  St.  c.  54, 
in  the  first  section,  authorises  a  father  to  appoint  a  guardiaa 
ior  his  child,  for  such  time  as  he  or  they  shall  remain  under 
21  years  of  age,  or  for  any  less  time.      The  second  section 
confers  on  the  courts  of  law  the  power  to  appoint  guaidian^ 
where  rhe  father  has  not,  and  requires  them  to  take  good  se- 
curity from  the  guardian  <*for  the  estate  of  the  orphan  by  tfiem 
committed."     Under  the  act  of  1762,  the  guardian  was  only 
required  to  give  bond  once  for  all,  at  his  appointment,  unless 
under  the  power  thereby  specially  conferred,  to  make  rales 
from  time  to  time  for  the  better  ordering  and  securing  the  or- 
phan's estate,  the  CDUrt  should  require  the  guardian  to  give 
other  and  further  security,  or,  unless  at  tne  instance  of  the 
sureties  of  a  guardian,  the  court  should  compel  him  to  give 
sufficient  other  or  counter  security,  or  appoint  some  other 
guardian.    It  was,  therefore,  in  its  creation,  one  office  for  the 
whole  minority  of  the  ward,  unless  it  was  expressly  for  a 
shorter  period,  or  unless  subsequently  shortened  by  an  order 
of  removal.    The  sureties,  given  at  first,  continued  throogfa 
the  term,  and  could  be  relieved  only  by  the  removal  of  the 
guardian,  or  getting  counter  securities  from  him,  by  way  of  in- 
demnity.   But  very  often  the  sureties  became  insolvent,  and 
therefore  had  no  interest  in  the  conduct  of  their  principal,  and 
Cook  no  steps  against  him,  though  he  was  wasting  the  estate 
and  becoming  insolvent.    To  correct  this  evil  and  protect  the 
interest  of  wards,  the  act  was  passed  in  1820,  "fiirther  point- 
ing out  the  duty  of  guardians ;"  which  makes  it  the  duty  of 
guardians  to  «  renew  their  bonds  every  three  years  during 
their  continuance  of  the  guardianship,"  and  making  it  the 
duty  of  the  courts  to  remove  from  office  such  guardian  as 
may  fail  so  to  do,  and  appoint  a  successor  to  him.     The  case 
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ora  guardian  and  of  his  successive  bonds,  is  therefore  precise- JoQ«i  ^^^ 
ly  like  that  of  clerks  and  their  bonds ;  as  to  whteh  It  has  been    j^^^^ 
held,  that  the  office  was  not  annual,  though  the  bond  be  given    ^v 
annually,  but  that  all  the  bonds,  given  through  the  several 
years  for  which  the  office  continues,  are  cumulative  securities 
for  the  performance  of  the  duties  of  the  office,  and  particular- 
ly for  the  payment  of  money  received  at  any  time  before  or 
after  the  giving  a  new  bond.      Oats  v.  Bryan,  3  Uev.  461- 
This  is  expressly  the  doctrine  laid  down  as  to  guardian  bonds 
in  Bell  v.  Jasper,  2  Ired.  Eq.  597.     That  case  came  first  be- 
fore the  court  in  the  name  of  Foye  v.  Bell,  at  law,  1  Dev.  & 
Bat.  475,  in  which  we  held  that  the  first  sureties  were  liable 
to  the  ward,  although,  as  between  the  difierent  sets  of  sure^ 
ties,  the  latter  might  be  bound  to  contribute  orto  exonerate  the 
former.    Whether  the  one  set  would  be  so  bound  to  the  other, 
was  not  then  to  be  determined.  But  Bell  was  compelled  to  pay 
the  recovery  against  him  at  law,  and  then  filed  his  bill  against 
his  co-sureties  in  the  bond,  to  which  he  was  a  party,  and  also 
against  the  posterior  sureties  in  the  second  bond,  for  contribu- 
tion ;  and  by  the  whole  court  it  was  held,  that  all  the  bonds 
were  but  securities  for  the  same  thing,  and,  therefore,  that 
there  must  be  a  contribution  between  the  diferent  sureties. 
Each  was  held  bound  for  the  entire  guardianship ;  the  only 
difference  between  them  being,  (upon  the  authority  of  Deer- 
ing  V.  Winchelsea^  1  Cox,318)  that  the  liability  of  each  was  not 
equal,  but  in  proportion  to  the  penalties  of  the  several  bonds, 
in  which  the  respective  sureties  bound  themselves.    Conse- 
quently, in  this  case,  the  sum  for  which  the  deiendant  Hays 
is  liable,  when  compared  to  that  the  plaintiff  ought  to  pay  of 
the  deficit  of  the  insolvent  principal,  is  as  $3,000  is  to  $1,000, 
and  so  it  must  be  declared.     And  it  must  be  referred  to  the 
Master  to  inquire,  what  sum  the  plaintiff  has  been  compelled 
to  pay  as  surety  for  William  Hawkins  in  the  premises,  and 
what  payments  on  account  thereof  he  has  received  from  Haw- 
kins, what  balance  is  due  to  the  plaintiff  in  respect  thereof, 
and  how  the  same  is  secured.     And  the  Master  will  also  in 
quire,  whether  Hawkins  continues  to  be  insolvent,  or  is  able 
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iaoe,  1815  to  pay  tlie  balance  that  may  be  found  due  to  the  plaintiff,  or 
^any  part  of  it,  and  how  much,  and  where  he  resides. 

Pen  CraiAM,  Ordered  accordioglf. 


JOHN  FISHEL  AND  OTHERS  w.  GEORGE  HAGE 

IVTjcre  a  testator  in  his  will,  after  giving  seme  small  legacies,  sare  to  hi*  wife 
**  all  hia  estate,  be  it  real,  personal  or  perishable,"  and  by  a  codicil  deriiai 
to  his  wife  a  leasehold  estate  in  the  town  of  Salem,  for  bis  wife  •'  to  inher- 
it and  keep  in  possession  during  her  life,  and  to  dispose  ot  as  she  pleases, 
under  the  rales  and  regulations  of  the  town  of  Salem*' — Hddf  that,«htteTer 
might  be  the  effect  of  the  provisions  of  ihe  codicil,  if  it  stood  alone,  yet 
evea  if  that  did  not  give  the  wife  the  absolute  interest  in  the  leaiebold  es- 
tate, as  the  estate  would  then  remain  ondispoaed  of,  after  the  deaJh  of  the 
wife,  she  would  ce  entitled  10  it  under  the  general  residuary  ciauie  in  tbe 
win. 

Cause  transrerred  from  the  Court  of  Equity  of  Davidson 
County,  at  the  Spring  Term,  1845,  by  consent  of  llie  parries. 

The  following  facts  appeared  in  the  case : 

John  Adam  Pishel  made  his  will  on  the  7th  day  of  OcXXh 
ber,  1830,  and  therein  bequeathed  to  certain  of  his  brotbcis, 
sisters,  nephews  and  nieces,  legacies  of  one  dollar  each.  Tbea 
came  the  following  clause :  « I  give  to  my  wife  Caihartoe, 
all  my  estate,  be  it  real,  personal,  or  perishable,  which  I  will 
have  belonging  to  me  at  the  time  of  my  decease,  inclndioif  «il 
notes,  bonds,  tenements,  negroes,  book  debts  and  demands,  and 
all  monies  and  property  of  every  kind  and  description,  to  have 
and  to  hold  the  same  and  every  particle  thereof  to  her  solease 
forever,  after  payment  of  my  funeral  expenses,  debts,  and  leg- 
acies." The  testator  afterwards  executed  a  codicil  dated  the 
2ad  day  of  June,  1841,  whicli  is  expressed  in  the  foHowinj 
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\irords:  <*  Since  I  made  this  my  will,  some  change  in  my  pro- Jane,  18I& 
property  has  taken  place,  to  wit :  I  have  exchanged  my  plan-    jpi^ij^i 
tation  for  a  house  and  lot  in  Salem,  which  I  wish  my  beloved       v 
wife  to  inherit,  and  keep  in  possession  during  her  life^  and  to       ^^' 
dispose  of  as  she  pleases,  under  the  rules  and  regulations  of 
the  Town  of  Salem." 

The  defendant  is  the  testator's  executor,  who  proved  the 
will  upon  the  death  of  the  testator,  in  the  latter  end  of  1843^ 
The  house  and  lot  in  Salem  are  stated,  in  the  pleadings  and 
an  aj^reemeat  of  the  parties  filed  in  the  cause,  to  have  belong- 
ed to  William  Henry  Van  VIeck  in  fee,  and  that  the  testator 
agreed  with  him  for  a  lease  of  the  premises  from  year  to  year, 
as  long  as  the  parties  should  agree  at  the  yearly  rent  of  seven- 
ty-five cents,  with  the  following  terms  and  conditions :  that 
the  lease  should  be  forfeited,  if  the  rent  should  remain  unpaid 
for  forty  days  after  it  should  fall  due ;  or  if  the  lessee  should 
mortgage  or  dispose  of  the  premises  to  any  person,  who  is  not 
accepted  by  the  lessor ;  or  if  the  lessee  erect  any  building  there* 
oa  against  the  will  of  the  lessor ;  or  if  he  should  purchase, 
hire,  board,  or  retain  any  person  with  him  or  in  his  service 
contrary  to  the  will  of  the  lessor,  and  the  lessor  covenanted, 
that  in  case  the  lease  should  become  forfeited  or  otherwise  de- 
termined, he  would  pay  the  value  of  such  improvements  as 
the  lessee  might  have  erected  on  the  premises,  and  if  the  par- 
ties could  not  agree  as  to  the  value,  that  it  should  be  ascer- 
tained by  arbitration.    It  is  stated,  that  those  are  the  terms  o» 
which  all  the  houses  and  lots  in  Salem  are  occupied ;  and  that 
it  is  the  custom,  when  a  lessee  dies,  for  his  executor  to  sell  the 
lease  to  some  one  accountable  to  the  proprietor,  and  to  account 
for  the  proceeds  as  assets. 

Upon  the  death  of  the  testator,  the  defendant  assented  to 
the  legacy  to  the  widow,  and  she  thereunder  kept  possession 
of  the  premises  until  her  death,  which  happened  in  the  early 
part  of  1844,  when,  she  having  died  intestate,  the  defendant 
also  administered  on  her  estate,  and  sold  the  premises  by  the 
consent  of  Mr.  Van  Vleck,  for  the  sum  of  $412,  which  he 
claims  as  assets  of  the  widow. 
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Jone,  1815     The  bill  was  filed  in  March,  1844,  by  the  several  persons 

P^^^j"  to  whom  the  legacies  of  one  dollar  were  bequeathed,  and  who 

▼      are  also  the  next  of  kin  of  the  testator,  and  claims  paymentof 

^^*    the  said  legacies,  and  also  the  proceeds  of  the  sale  of  the  said 

leasehold  premises  as  belonging  to  the  estate  of  the  testator^ 

and  undisposed  of  after  the  death  of  the  widow. 

Clemmons  for  the  plaintifis. 
Shober  for  the  defendant. 

RuvFiN,  Cv  J.  We  need  not  advert  to  the  terms  in  which 
the  leasehold  is  given  to  the  wife  in  the  codicil ;  for  if  it  be 
admitted  that  she  had  thereby  only  a  life  estate,  with  a  gene- 
ral power  of  appointment,  which  failed  because  she  did  not 
choose  to  etecute  it ;  yet  the  plaintifis  have  no  right  to  the 
premises,  as  the  next  of  kin,  but  they  vested  in  the  wife  by 
reason  of  the  universal  gift  in  the  will.  This  property  was 
but  a  chattel,  and  therefore  passed  by  the  will,  though  acquir- 
ed afterwards,  and  although  it  may  have  turned  out,  in  the 
event  that  has  happened,  that  it  is  not  well  dbposed  of  in  the 
codicil,  yet  it  is  by  the  will  itself,  as  such  is  the  settled  open^ 
tion  of  a  general  residuary  clause.  In  this  will,  the  gifts  to 
the  wife  are  as  universal  and  unlimited  as  possible.  As  res^ 
pects,  therefore,  those  premises,  the  bill  must  be  dismissed,  and 
as  that  is  the  only  real  subject  of  controversy,  it  must  be  dis- 
missed with  costs.  We  presume  the  small  pecuniary  legacies 
to  the  several  plaintiffs  will  be  paid  on  application.  If  not^ 
they  may  move  for  a  reference  to  take  an  account  of  the  estatSj 
80  as  to  shew  assets  for  their  satis&ction. 

Per  CtRiAM,  Uecree  accordingly* 
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WILLIAM  W.  DANIEL  ts.  ANDREW  JOYNER  &  AL. ' 

W^re  A.  B.  C.  D.  £.  and  F.  wore  eureiies  on  an  admiol8trat|<»n  boBd,  and  Jane,  18I5.- 
judgment  was  recovered  at  law  against  them  and  iheir  principal,  and  A.  -' 

i&od  B.  had  the  judgment  assignecf  for  their  benefit—and  then  the  principal 
and  (he  other  ^reties  filed  an  iojufiction,  ^hieh  ^as  dissolved  and  judg- 
meat  rendefH  In  the  Court  ot  Equity  against  all  tKe  plaintiffs  In  ihain- 
jUBetloB  bond  «nd.ltelr  snretiefr^^eM»  that  Ai  &  B*,  the  sureties,  Who  dH 
not  join  in  thai  bill  for  ap  injunction,  were  not  boand  to  contributioii  to  the 
other  sureties,  parties  to  the  injunction  bill,  though  A.  &  B.  were  original 
sureties  for  :he  debt;  because,  the  principal  having  joined  in  the'i^junction 
suit,  the  othei*  who  Were  united  with  him,  wei'e  his  sureties  in  that  suit,  to 
the  eaceluslon  of  A.  &  B. 

Where  A.,  being  the  principal  is  a  bond,  gave  a  deed  in  trust,  one  of  th^  ^pp»- 
visions  of  whfch  was,  that  the  trdstee  should  "save  harmlless  B."  who  wfis' 
his  snrety  in  the  bond,  and  another  that  the  trustee,  "  whenever  required  by 
the  creditors  of  A.  or  by  any  surety,  who  may  be  threat ehcd  with  h)ss  by 

'  reason  of  his  suretyship,  shall  proceed  to  sell  safficieot  property  to  snswer 
the  ends  of  this  deed  in  tru8t,''<-*He2(l  that  the  trnetee  was  not  bonnd  tp  wait 
until  the  surety  was  aetnally  damnified,  by  having  been  compelled  to  pay 
the  money,  but  that  it  was  the  duty  ol  the  trustee  tp  relieve  him  from  lys^ 
responsibility,  whenever  he  had  the  funds  in  hand  for  that  purpose. 

This  was  a  bill  for  a  t>6rpetual  injunction.  The  Gourf  off 
ISquity  of  Halifax  County,  in  which  the  btll  woB  pdndin^;  «l 
ihe  Spring  Terra,  1846,  his  Honor  Jud^  Dicrf  presiding,  or- 
dered the  injunction  to  be  dissolved,  and  fr6ni  this  order,. by 
leave  of  th^Oourr,  the  plaintitf  appealed.  At  the  satme  term 
by  consent  of  the  patrties,  the  whole  case  was  set  fdrih^ilhg 
upon  the  bill,  answers  and  exhibits,  and  transmitted*  to  th^ 
Supreme  Court. 

The  iollowing  facts  appeared  in  the  case; 

James  Halliday  died  intestdte,  and  his  widow  Anne  admip- 
istered  on  his  estclte,  and  gate  bond  in  the  suntt  of  $100,<K)0f 
with  Andrew  Joyner,  Michael  Ferrall,  lleddiitrg  J.  Hawkins, 
Robert  0.  Bond,  James  Simmons,  Jgseph  L.  Simmons,  Joiiti 
O.  Pumell,  George  W.  Gary,  and  James  Prazrer,  hersureties. 

M4 
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Juae,  1846.  Afterwards,  the  said  Hawkins  ud  Mrs.  Hallidayiiiieniiarried, 
p^^j   and  he  wasted  a  very  considerable  part  of  the  esiftle.     £d- 
▼       ward  Hall,  a  creditor  of  the  intestate,  brouglit  suit  on  the  ad* 
JoyMT/  niinistfutioQ  b|)Q  j  against  Hawkins  and  his  wife,  and  against  * 
the  sureties  and  in  May,  1843,  recovered  a  judgment  thereon  for 
f6,019,  with  interest  and  costs,  as  the  damagee  for  Ybe  breach 
of  the  bond.    In  October,  1843,  a  bill  was  tiled  in  the  Coon 
of  Equity  against  Hall,  and  Joyner,  and  Ferrall,  by  Hawkins 
and  his  wife,  and  the  other  six  sureti^  on  the  adminislratiou 
bond,  alleging  that  Joyner  and  Ferrali  had  procmed  an  as* 
signment  of  the  said  jadgnsent  to  some  person  in  tmst  for 
them,  and  that  they  were  the  equitabfe' owners  of  if,  and*  that 
ihey  had  caused  Bedding  J,  Hawkins  to  be  arrested  isa  a  ca- 
pias ad  satisfaciendum^  issued  on  the  said  judgoient,  and  bad 
then  discharged  him  from  arrest ;  whereby  the  said  jadipiMat 
had  been  satisfied  in  law.    For  that  and  other  reasons  thcftin 
set  forth,  it  prayed  an  injunction  against  further  proceeding  At 
law  on  tlie  judgment  by  Hall  or  by  Joyner  and  Ferrall  i  and 
the  injunction  was  accordiufrly  panted.    An*  injanetioo  bood 
was  then  entered  into  by  Hawkins,  Bond,  Jhuies  Simmoos, 
Joseph  L.  Simmons,  Purnel),  Gary  and  Frailer,  as  princit«li| 
and  by  William  W.  Daniel,  the  present  plaintiff,  and  one  Na- 
Ihaniel  Edwards,  as  their  sureties.    The  injunction  wnssab- 
eequently  dissolved,  and  judgment  rendered  thereon  tot  the 
aoMNWt  of  the  recovery  at  law,  oud  the  interest  and  costt  ia 
£kiuity.     Joyuer  and  Ferrall  sued  out  in  the  name  of  Hull  s 
^i  fanm  from  the  Court  of  Equity,  which  was  levied  on 
the  property  of  George  W.  Gary,  sufl^ient  to  satisfy  the  debV 
but  the  sheriff  left  it  in  Gary's  possession  and  did  not  sell  it- 
Gary  their  filed  a  bill  against  Joyner  and  Ferrall,  and  obtained 
fhe  otooned  prelinrinary  injunction  against  raising  a  larger  sum 
em  of  his  property  on  the  judgment  than  $1,050  \  and  iben 
J^oyner  and  Ferrall  directed  the  Sheriff  to  levy  the  refiidaeof 
the  debt  on  an  alias  fieri  facias  from  the  property  of  rfie 
plaintiff,  Daniel.     Edwards,  the  co-surety  with  the  proiniiflr 
had  beconie  insolvent  and  left  the  State.     Hawkins  and  Fra- 
tier  were  insolvent  and  possessed  no  property,  and  Purucll  ba* 
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also  left  the  State,  eiid  had  no  property  here.  Befinre  he  went  ^'uae,  \fM 
away,  however,  ha  deposUed  in  Octoberi  1844,  with  Joyiier.  ^  ^.^ 
as  a  security  lor  his  proportion  of  the  said  debt»  a  bond  on  v 
some  other  person  for  $1,319  12  ;  on  which  the  sum  of  $800  ^^^'^^ 
was  collected,  October  21st,  1844.  In  February,  1844,  both 
James  and  Joseph  L.  Simmons  became  insolvent,  and  made 
assignments  to  Mark  H.  Pettway  of  considerable  property  in 
trust  to  sell,  and  among  other  things,  «to  save  harmless  WiU 
liam  W.  Danieli  and  Nathaniel  Edwards,  sureties  for  the  said 
Joseph  I^*  and  others,  in  an  injunction  bond  in  the  suit  in 
Equity  in  Halifax,  R.  J.  Hawkins  and  others,  agnins^ Edward 
Hail  and  others."  The  deed  in  another  part  ot  it  is  thus  ex- 
pressed: <<  And  in  order  to  {accomplish  the  objects  of  this  con- 
veyance, the  said  Mark  H.  Pettway  shall,  whenever  required 
by  any  of  the  creditors  of  the  said  H.  or  by  any  of  the  sure- 
ties, who  may  be  threatened  with  loss  by  reason  of  his  surety- 
ship, proceed  to  sell  sufficient  property  to  answer  the  ends  of 
this  deed  of  trust."  Pettway  sold  all  the  estates  convey- 
ed lo  him,  and  the  proceeds  are  insufficient  to  pay  the  debts. 
The  present  plaintiff  applied  to  him  to  pay  to  his  relief  on 
the  execution  now  served  on  the  plaintifis  property,  the  parta 
of  the  Messrs  Simmons  as  sureties,  or  such  proportion  thereof 
as  this  debt  is  entitled  to,  respect  being  had  to  the  other  debts 
secured  by  the  deeds.  But  Pettway  declined  applying  any 
thing,  as  the  other  creditors  secured  in  the  deed  insisted,  that 
the  trust  was  not  to  secure  this  debt,  but  specially  to  save  the 
plaintiff  harmless,  and  that  no  part  of  the  fund  was  applica* 
ble  to  that  purpose  until  the  plaintiff  shall  have  suffered,  and 
that  he  will  not  suffer  at  all,  inasmuch  as  Gary  is  also  bound 
to  indemnify  him,  and  he  is  able  to  do  so.       ' 

Joyner,  Simmons,  a^tid  the  other  sureties  in  the  administra- 
tion bond,  filed  a  bill  in  the  Ck)urt  of  Equity  against  Hawkins 
and  his  wifoi  in  which  there  was  a  decree  that  the  defendant 
should  bring  into  court  a  number  of  bonds  and  securities  for 
money  belonging  to  the  estate  of  the  intestate  Halliday.  a- 
mounting  to  about  $14,000,  and  they  were  placed  in  the  hands 
of  Joyner  as  a  receiver,  to  be  collected  and  applied  in  the  pay-      ' 
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Ja&e,  1845  mefrt  of  the  debts,  and  in  due  coarse  <if  adfninistnitioD. 
jjjj^j^       The  present  bill  was  filed  against  Pettway,  Joyner,  Fcnrall, 
V       Bond  and  Gary,  April  5th  1845,  and  besides  setting  forth  the 
.Joyner.   ^^j^^^^  before  stated,  charges  that  Robert  C.  Bond  had  assign- 
ed to  Joyner  a  bond  of  the  Raleigh  and   Gaston  Rml  Rood 
Company  for  $1,000,  as  a  pledge,  for  the  security  for  his  part 
,  of  this  judgment. 

And  the  bill  insists,  that  Joyner  and  Ferrall  are  bound  to 
contribute  their  equal  share  of  the  recovery  by  Hall,  now  te- 
longing  to  them,  with  the  othor  solvent  sureties,  after  applying 
thereto  such  part  of  the  effects  now  in  the  hands  of  Joyner, 
as  receiver,  as  is  properly  applicable  to  the  same. 

The  prayer  is,  that  the  necessary  accounts  may  be  taken  in 
.order  to  ascertain  the  funds  in  Joyner*s  hands  as  a  receiter, 
and  the  proportion  thereof  that  ought  to  be  applied  to  this 
debt,  and  that  such  application  may  be  decreed  ;  that  the  sams 
for  which  each  of  the  sureties  for  Mrs.  Halliday^  adminiatta- 
tion,  (including  Joyner  aiui  Ferrall,  and  also  James  and  Jo- 
seph L.  Simmons,  and  Bond  and  Gary)  may  be  liable  on  tbb 
debt,  be  then  ascertained,  and  that  Joyner  and  Ferrall  may 
give  credit  thereon  for  their  proportion  thereof  as  two  of  the 
original  sureties,  and  Pettway  pay  out  of  the  trust  funds  in  his 
hands  the  proportions  thereof,  which  fall  on  James  Simmons 
and  Joseph  L.  Simmons,  as  two  of  the  original  sureties,  ana 
also  such  sums  as  that  fund  may  be  liable  to  pay  as  an  indem- 
nity to  the  plaintiff  as  the  surety  of  the  Messrs.  Simmons  and 
others,  in  the  injunction  bond^  and  that  Joyner  and  FcmH 
account  for  the  funds  in  their  hands,  derived  from  Purnelland 
Bond,  as  aforesaid ;  and  that  Bond  and  Gary  may  be  required 
to  pay  their  said  proportions  of  the  said  debt ;  and  fully  to  in- 
.demnify  the  plaintiff  as  their  surety  in  the  injunction  bond, 
by  paying  what  may  be  found  due  on  the  debt,  after  applying 
a  due  share  of  the  Simmons  trust  fund.  And  the  prayer  fur- 
ther is  for  an  injunction  in  the  mean  time. 

The  answer  of  Pettwa^y  submits  the  construction  of  tba 
.deeds  of  trust  to  the  court,  and  to  dispose  of  the  fund  under 
ttfee  directions  of  the  court.    He  says  it  cannot  be  yet  ascar- 
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tnined  wKat  debts  are  chargeable  npon  the  fund,  they  are  irery  ^^,1841 
fiiieertain,  andthe  accounts  are  now  in  the  Master's  office  in  "]^JJ[J^ 
another  cause.  r 

The  answer  of  Joyner  and  Perrall  states,  that,  being  re-  ,^'^ 
strained  by  an  injunction  from  proceeding  against  Gary,  fot 
more  than  $1,060,  and  the  Messrs  Simmons  having  assigned 
their  estates,  and  the  other  defendants  being  insolvent,  (excepi 
R.  C.  Bond)  they  had  no  alternative  but  to  have  their  exeou*- 
lion  served  on  the  plaintifi's  property  for  the  residue  of  the 
debt.  As  to  the  said  Bond,  the  defendant  Joyner  anstrevsf 
that  in  February^  1843,  Bond  placed  in  his  bands  a  Raleigh 
and  Gaston  Rail  Koad  bond  for  $1,000,  as  an  indemnity  to 
bim  and  Pettway,  for  being  hie  sureties  for  $260  to  the  bank, 
and  for  $247  50  to  one  Mabry,  and  to  one  Summrell  for  $4^^, 
that  Bond  paid  the  debt  to  the  Bank,  but  the  others  remain 
unpaid ;  and  that  last  winter,  the  said  Bond  requested  Joyner 
to  pay  his  proportion  of  the  debt  to  Hall,  proposing  to  pledge 
the  residue  qf  the  Rail  Road  bond  as  a  security,  but  that  he, 
Joyner,  declined  it,  as  the  whole  of  his  visible  property  kad 
been  conveyed  in  trust  for  honest  purposes  in  November, 
1841. 

The  defendant  Joyner  further  admits,  that  he  was  appointed 
receiver,  and  took  into  his  bands  the  securities  for  debts  as  be- 
fbm  mentioned,  to  be  applied  for  the  equal  benefit  of  all  the 
sureties  for  the  administration  to  discharge  claims  on  the  ee^ 
tate  for  which  the/  were  liable :  that  he  has  not  collected  A 
large  part  of  the  debts,  though  he  has  been  diligent  in  his  ef* 
forts  to  do  60,  and  that  the  sums  which  have  been  eollected 
have  been  duly  applied  towards  the  payment  of  a  judgment 
obtained  on  the  administration  bond  by  the  only  child  of  the 
intestati^or  j|^,070  and  costs,  for  her  distributive  share  of  (he 
estate,  and  towards  the  payment  of  a  judgment  obtained  by 
John  Y.  Mason,  a  creditor  of  the  intestate,  on  the  same  bond 
for  $3,243  SO;  and  that  those  two  judgments  have  large  bal- 
ances still  due  on  them,  and  the  payments  on  them  go  in  ex^ 
oneration  of  the  sureties  for  the  administration  equally. 

These  defendants  insist  that  as  betweeu  them  and  the  oUi- 
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jase,tM5.g«f9  in  the  injunction  bond,  incladinfr  the  plaintiff  as  their 
"  BOKty,  they  are  not  bound  to  contribute  any  part  ot  (lie  sam 

r  originally  recovered  by  Hall. 
Jojmer.  They  admit  that  the  jud^rinent  was  entitled  to  a  credit  for 
the  sum  of  $800  collected  on  the  bond  received  from  Pomell, 
and  tbey  say  they  had  directed  the  Sherifi  to  give  credit  there- 
for, and  that  the  plaintift  conid  have  been  informed  thereof^  if 
he  had  applied  to  either  of  them  or  to  the  Sheriff. 

Upon  the  coming  in  of  the  an9wers»  and  on  the  motion  of 
Joyoer  and  Ferrall,  the  injunction  (which  had  been  granled 
on  the  bill)  was  dissolved,  except  as  to  the  above  meotiooed 
sum  of  $800,  ond  the  plaintiff  wss  allowed  to  appeal.  Sub- 
sequently in  the  teriPi  tbe  parlies  set  the  cause  down  lor  bear- 
i^^  on  the  bill,  answers,  and  the  exhibits  of  the  deeds  of  trust 
mnde  by  the  two  Simmons,  and  it  was  transferred  to  this 
<sourt. 

Bragg  and  Iredell  for  tbe  plaintiff. 
Badger  and  B.  F.  Moore  for  the  defendants. 

RuFFiN,  C.  J.  There  nre  only  two  questions  of  any  coa-» 
sequence  in  these  causes.  The  one  is,  whether  Joyner  and 
Ferrall,  who  were  two  of  the  originnl  sureties  for  Mrs.  Haw- 
kins' administration,  remoin  liable  to  contribute  to  the  pay- 
ment of  this  judgment,  in  exoneration  of  their  original  cor 
sureties,  or  of  the  plaintiff,  as  one  liable  to  their  responsibilities 
and  entitled  to  their  rights.  Upon  that  point,  we  have  not 
much  to  add  to  what  was  said  on  it  in  tbe  opinion  given  in 
Hawkins  y,  ffallj  3  Ired,  Gq.  i^80.  It  appears  distinctly  now 
upon  the  present  bill,  that  Joyoer  and  Ferrall  are  the  owneis 
of  tbe  judgment  at  law;  Mr.  Hall  hijiving  assigned  it  to  a 
trustee  for  them.  The  object,  then,  in  the  former  equity 
cause,  was  to  obtain  a  perpetual  injunction  against  the  judg- 
ment, upon  the  ground,  that  by  the  oets  of  Joyner  and  Fer- 
rall, in  conducting  their  execution  against  the  body  of  Haw- 
kins, the  debt  wob  satisfied,  and  therefore  those  two  persons 
could  not  equitably  raise  their  shares  from  the  co-sureties,  who 
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ivare  piaintiffs  in  that  suit,  nor  eten  raise  the  whole  from  (he  Jvae,  t846 
principal  debtor,  Hawkins.  We  need  not  perplex  oorselvea  p^^j^ 
with  considering  the  extent  of  the  tights  and  obligations  of  v 
the  parties  to  that  bill  and  of  the  snretiee  for  the  injunction,  ^^^* 
if  it  had  been  a  bill  by  one  portion  of  the  sureties  ogaiusc  an* 
other  merely.  For  that  was  not  the  case.  Hawkins  was  one 
of  the  plaintiflSi  in  the  bill,  audj  besides  occupying  the  cborae^ 
ter  of  one  of  the  co-anreties,  he  filled  that  of  principal  i  hnv* 
ing  married  the  administratrix^  and  in  her  riirbt  got  the  pos- 
session  ofthe  ossets,  and  then  wasted  them.  Un^uestionablyi 
then,  he  had  no  right  to  coiiiHbution  from  the  original  co^ 
aoretieSj  who  were  the  defendants,  nor  from  any  who  united 
with  him  in  the  suit.  But  upon  a  dissolution  of  the  injtmc* 
tton,  if  he  had  been  the  sole  plaintiif,  the  defendants  in  equity 
would  have  had  a  right  to  o  dec/ee  against  him  and  hia  sunn 
tie*  on  the  injunction  bond  for  the  whole  debt,  witfiout  abate* 
ment.  No,w,  because,  the  other  persons,  wlio  were  also  snre^ 
ties  in  the  achniiiistration  bond,  hoppened  or  chose  to  join  with 
him  in  that  suit,  it  did  not  release  him  from  the  obligation  to 
pay  the  whole,  or  impair  the  rights  the  defendants  wouki  have 
liad  against  him,  if  he  had  sued  alone.  On  th(j  contrary^  by 
their  Joining  in  a  common  suit  and  injunOflon  bond,  each  and 
oil  of  those  plaintiffs  undertook  that  what  may  be  decreed 
against  each  or  itny  of  them,  shall  be  paid  by  him  or  themi 
dgainst  whom  it  is  decreed,  or  that  the  others  will  pay  it* 
Therefore  each  one  of  the  obligors  in  the  injunction  bond  is 
surety  for  each  and  all  of  the  others ;  and,  in  respect  fa  this 
debt,  they,  severally  and  as  a  body,  engage  with  Joynef  and 
Fertatt,  that  they  will  make  the  liability  of  any  one  and  each 
of  the  plaintiffs  in  the  suit  a  common  one  upon  them  all. 
They  sink  their  character  of  cosureties  with  Joyner  ond  Fer^ 
rail  for  Mrs.  Hawkins,  and  assume  the  new  one  of  joint  and 
several  sureties  for  Hawkins  himself  to  Joyner  and  Ferrftlh 
Therefore  those  of  the  sureties,  who  ^ined  in  the  bond  with 
Hawkins  for  the  injunction  between  tl^m  and  the  other  twd 
original  sureties,  Joyner  and  Ferrall,  thereby  made  (his  debt 
their  own,  because  it  was  exclusively  a  debt  of  Hawkins  to 
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j|Bie.i4^(  those  p^rsonS)  an4  he  was  bound  to  pay  tbeiQ  the  vltole  tf  it 

-J  ^^   wUhoiH  abatement.    They  were  endeavoring  to  aid  Hawkios 

V       \n  throwing  the  whole  loss  of  it  upda  Joyaer  and  Femll; 

/oynef,  ^^^  ^^  doing  80  they  took  the  risk,  in  c^se  of  failure,  of  Ibe 

whole  loss  falling  on  themselves,  as  it  has  done. 

We  are  cle&Hy  of  opinion,  that  the  plaintiff's  constructkm 
Df  the  deeds  of  trust  to  Pettway  is  the  proper  one.    At  law  a 
pfurty,  who  claims  under  an  indemnity,  must  necessarily  sbev 
that  be  has  been  damnified ;  for,  until  that,  he  has  no  right  to 
the  money,  and  the  law  will  not  trust  him  with  the  applieatioB 
of  it,  as  he  might  not  make  it,  aiad  then  the  ordinal  debtor 
would  still  be  bound  for  the  demand.     But  there  is  no  such 
impediment  to  the  action  of  the  Court  of  Equity,  ibr  here  the 
application  of  the  money  to  its  ultimate  destination  may,  un- 
der the  direction  of  the  court,  be  immediate,  without  passing 
tbcpugh  t^  hands  of  the  party  indemnified.     And  as  it  ia 
manifestly  just,  that  one,  who  holds  a  fund  for  the  indemoity 
pf.miother,  should  not  keep  it  back  to  the  prejudice  of  the 
pther,  and  to  serve  no  good  purpose  of  the  owner  of  the  fumV 
Of  of  the  porty  entitled  to  the  indemnity,  there  can  be  no  plain- 
er equity,  than  that  which  compels  him  to  apply  it  promptly- 
The  trust  is  to  be  executed  in  the  spirit  in  which  it  was  crea^ 
ted,  for  the  equ^  benefit  of  all  the  ceaiui  qu^  irusiSi  ond  not 
^,  by  sticHing  to  the  letter,  as  to  exclude  otie,  merely  to  en- 
turge  the  dividend  of  another.    It  is  true,  that  Gary  and  Sim- 
mons, and  all  the  other  plaintiflb  in  the  former  suit,  who  gave 
ttie*  injunction  bpnd,  are  principals  to  ihe  preseqt  plaintifi^  who 
beoatne  the  surety  of  all  ot  them  jointly ;  and  therefore  bo 
coukl  look  to  Gary  alone.     But  he  could  not  do  so  in  con- 
science, any  more  than  he  could  claim  the  whole  indemnity 
from  Simmons.  It  would  not  be  right  and  equitable  toactso  by 
either ;  l^ul  he  is  properly  endeavoring  to  obtain  from  eacti 
V    a  o^fribution  precisely  in  the  same  proportion,  in  which  in 
iquky  they  would  be  decreed  to  pay  the  debt,  os  between 
themeelves,  talcing  into  consideration  the  insolvency  of  tb^ 
principal,  Hawkins,  and  some  of  the  coplnintiffs.    Still  th&^ 
Will  probably  be  a  deficiency  in  Ihe  assets  of  the  Simmons'  to 
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pa]r  their  shares,  which  will,  of  course,  Ml  on  Gary^  who  is  June,  1845 
bound,  as  long  as  he  has  means,  to  protect  the  plaintiff  from   D^ui^j 
ultimate  loss.    We  should  thus  have  thought,  if  the  question       v 
was  ujjon  the  first  provision  of  the  deeds,  "  to  save  W.  W.     ^^^^'^' 
Daniel  harmless."     But  the  maker  of  ttie  deed  seemed  to  be 
aware  of  the  keen  casuistry  of  losing  creditors  and  sureties, 
and  to  remove  all  doubt  of  his  intention,  he  expressly  provides 
for  the  relief  of  those  sureties,  ^^  ivho  may  be  threatened  with 
loss."    Therefore  the  proper  proportion  of  the  trust  fund,  to 
which  the  plaintiff  would  be  entitled  agaiiist  Simmons,  if  her 
had  paid  the  debt,  must  be  ascertained,  and  the  trustee  direct- 
ed to  apply  it  in  exoneration  of  the  plaintiff. 

We  do  not  perceive  any  misapplication  of  the  funds  in  the 
hands  of  Joyner,  as  receiver,  according  to  his  answer,  inas* 
much  as  the  debts,  to  which  he  has  applied  that  money,  are 
the  common  debts  of  all  the  sureties,  whereas  we  have  seen 
that  the  present  debt,  as  iar  as  Joyner  and  Ferrall  are  concern* 
edF,  has  beeit  made  the  separate  debt  of  the  other  parties,  though* 
among  themselves,  as  a  portion  of  the  original  sureties,  it  is 
still  to  be  regarded  as  the  debt  6f  the  principal.  But  be  that 
as  it  may,  this  fund  furnished  no  reason  for  keeping  up  the 
injunction,  for  two  reasons.  One  is,  that  Joyner  is  to  admin^ 
ister  it  under  the  direction  of  the  court,  which  appointed  him 
to  the  office  of  receiver ;  and  there  the  plaintiff's  application 
will  be  properly  made.  The  other  is,  that  the  answer  states 
there  is  nothing:  in  hand  from  it,  and  the  defendants  ought  not 
to  be  tied  up  until  it  can  be  collected.  Let  the  plaintiff  pajf 
the  debt  now,  as  it  is  due ;  and  if  he  be  entitled  to  any  thing 
from  the  receiver,  when  the  fund  comes  into  court,  he  will  get 
his  share.  The  same  may  be  said  in  respect  to  the  residue  of 
the  fund  received  from  Purnell.  When  in  hand,  it  must  be 
applied.  Of  course  the  plaintiff  is  entitled  to  his  deictee 
against  Gary  and  Bond ;  and  the  extent  of  the  decfree  against 
the  former  will  depend  upon  the  resuft  of  an  inquiry,  (if  asked 
for)  as  to  Bond's  ability  to  discharge  his  own  share  of  the  lia^ 
bility. 

N4 
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June,  1845  Our  Opinion  on  the  appeal  from  the  order  dissolving  the 
injunction  is,  that  it  is  not  erroneous ;  and  upon  the  hearing, 
the  decree  is  to  be  according  to  the  direciious  herein  given. 

Per  Curiam,  Decree  accordingly. 


JOHN  HOWELL  ANl)  OTHERS  vs,  MARY  HOWELL  ANP 
OTHERS. 

In  order  to  obtain  a  writ  of  sequestration  and  ne  exeat  at  the  instance  of  tke 
remaindermen  against  the  tenant  ibr  life  of  personal  property,  it  is  sot  sof- 
ficient  that  the  remaindermen  stale  their  fear  that  the  propeny  will  be  re- 
moved beyond  the  jurisdiction  of  the  Siate  or  destroyed;  they  must  also 
shew  reasonable  and  sufficient  grounds  for  snch  tear. 

An  executor  may,  (and  it  is  his  duty  so  to  do)  before  he  assents  to  or  delivert 
a  legacy  to  a  tenant  for  life  of  chattels,  require  such  legatee  to  sign  an  io- 
ventoiy  of  the  chattels,  admitting  their  reception,  and  that  he  is  entitled  to 
them  only  for  life,  after  which  they  will  belong  to  the  person  in  remainder. 

A  bequest  of  a  chattel  to  A.  for  life,  and  after  A.*s  death  to  B.  does,  upon  the 
assent  of  the  executor,  vest  the  legal  interest  in  the  remainder  in  B. 

And  if  B.  be  a  married  woman,  soch  legal  estate  may  be  sold  by  her  husbandi 
though  he  may  die,  leaving  his  wife  surviving  him,  before  the  expiratioa  of 
the  life  estate. 

A  husband  however  cannot  assign  his  wife's  equilabU  interest  in  a  chattel,  in 
which  she  has  not  the  right  of  immediate  enjoyment. 

The  cases  of  SuiUm  v.  Craddock,  1  Dev.  Eq.  134.  Dumwoodie  v.  Cani^gi^ 
2  Car.  L.  Rep.  469.  Ingram  v.  Terry,  2  Hawks,  122.  Alslw  v.  Fo^t ' 
Dev.  Eq.  337.  Jiwej  v.  .Zottw^/cr,  N.  C.  Tenn  R.213.  5vni««  v. /2«^i 
4  Dev.  81,  and  KnigU  v.  iMke,  2  Dev.  &  Bat.  1-33,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Cleveland  Coun- 
ty, at  the  Fall  Term  1843. 
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This  cause  came  on,  upon  a  motion  to  set  aside  the  seques- Jui'^  ^^^ 
tration  and  ne  exeai^  which  had  been  ordered  by  a  Judge  out  ^Howell* 
of  court  upon  the  bill  and  offidavit  of  the  plainlifis.    The  fol-       ▼ 
lowingf  is  the  case  as  presented  by  the  bill  and  answers.  ^^^ 

John  Howell,  by  his  last  will  and  testament,  devised  the 
whole  of  his  estate,  both  real  and  personal,  to  his  wife,  Mary 
Uowell,  daring  her  life  or  widowhood  and  after  her  death  or 
widowhood  he  points  out  how  the  property  shall  bo  divided. 
Joshua  Howell  and  John  Howell,  are  the  Executors  of  the 
will  and  assented  to  (he  bequests  to  Mary  Howell.    The  bill  is 
filed,  to  compel  Majy  Howell  and  the  other  defendants,  to 
give  security  for  the  iorthcoming  of  the  property  upon  the  ter- 
mination of  the  life  estate.     The  plaintiffs  state,  « that  Mary 
Howell  is  old  and  infirm,  easily  imposed  on  by  shrewd  and 
designing  men — that  she  is  not  now  managing  the  estate,  so 
as  to  secure  the  rights  and  interests  of  the  renoaiudermen — 
that  Jesse  Spurling,  the  father  of  some  of  the  plaintifis,  and 
husband  of  Elizabeth  Spurling,  one  of  the  plaintiffs,  sold  and    ^ 
<^nveyed  to  one  Joshua  Beam,  all  the  interest  of  his  said  wile 
Elizabeth,  in  the  negro  Jude  and  her  children,  and  that  since 
his  death,  the  said  Beam  hath  taken  possession  of  the  negroes; 
and  the  plaintiffs  are  fearful  that  the  said  Beam  will  make 
way  with,  dispose  of,  or  convey  the  said  negroes  beyond  the 
jurisdiction  of  the  court.     The  bill  further  states,  that  Mary 
Howell  has  delivered  over  the  whole  of  the  property  to  one 
John  Tucker,  who  manages  it  for  her,  and  has  the  tiegroes  in 
possession  or  has  hired  them  out ;  and  that  one  of  them  is 
hired  to  work  in  a  gold  mine,  whereby  his  value  will  be  im- 
paired, and  that  they  have  been  informed,  that  said  Tucker 
has  made  some  efforts  to  remove  the  negroes  out  of  the  State; 
that  he  claims  as  his  own  some  of  the  other  property  belong- 
ing to  the  estate — that  he  is  a  cunning,  artful,  and  tricky  man, 
and  that  the  property  is  not  safe  and  secure  under  his  manage- 
ment and  direction.     The  bill  further  charges,  that  Betsy 
Howell,  one  of  the  daughters,  and  a  legatee  under  the  will  of 
John  Howell,  intermarried  with  one  Clayton  Ledford,  who 
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Jane,  1845.  has  got  into  his  possession  the  negro  woman  Minty  and  her 
Howell"*^"'  children,  and  claims  them  as  his  own ;  ond  the  plaintiffii 
V       wte  fearful  that  he  will  make  way  with  the  n^roes,  so  as  to 
^^^  *  defeat  the  remaindermen  oftheir  rights.  The  bill  then  charges, 
that  Mary  Howell  is  committing  waste  on  the  lands  devised 
to  her  for  lire,  by  permitting  her  servants  to  cut  down  and  de- 
stroy the  timber  trees,  d&c/' 

The  defendants  file  separate  answers.  Mary  Howell  d&MS 
expressly,  that  the  estate  in  her  hands  has  been  mismanaged, 
or  is  wasting,  but  avers  it  is  now  more  valuable  than  when  she 
received  it ;  admits  that  she  has  put  into  the  hands  of  Ledford, 
who  married  Betsy  Howell,  the  negro  woman  Minty  and  her 
fi>ur  children,  the  eldest  not  more  than  six,  hie  paying  five  dol- 
flars  a  year  to  her ;  that  she  has  also  hired  to  Joshua  Beam  the 
negroes  bequeathed  to  Elizabeth  Spurling,  and  that  she  does 
not  believe  either  of  them  claims  any  interest  in  the  negroes 
,exoept  as  hirers^r-denies  she  has,  or  that  they  have,  as  far  as 
she  knows,  any  intention  to  remove  the  negroes  beyond  the 
jurisdiction  of  the  court.  And,  as  to  the  waste  of  the  land, 
she  avers  that  the  tenant  was  put  on  it  by  Joshua  Howell,  one 
of  the  executors,  and  one  of  the  plaintiffs.  Ledford  admits 
the  possession  of  the  negroes  by  hire,  from  Mrs.  Howell,  and 
Beam  does  the  same,  and  each  of  them  denies,  that  during  the 
life  of  Mrs.  Howell,  they  claim  the  negroes  in  any  other  way 
than  as  hirers  under  her,  and  reserves  the  question,  as  to 
what  will  be  their  title,  after  the  death  of  Mary  HowelL-^ 
Joshua  Beam  admits  he  purchased  the  remainder  in  the  ne- 
gro Jude  and  her  children,  after  the  death  of  Mary  Howell, 
from  Jesse  Spurling,  the  husband  of  the  plaintiff,  Elizabeth 
.Spurling ;  and  that  he  is  now  in  possession,  under  Mary  How- 
ell's life  estate,  having  hired  them  of  her.  He  denies  any  in- 
tention to  remove  the  negroes  beyond  the  limits  of  this  State; 
or  that  he  ever  said  so.  John  Tucker  admits  his  agency  un- 
der Mrs.  Howell,  and  says  that  the  property  has  been  well 
managed  and  is  now  more  valuable,  than  when  it  came  into 
his  possession ;  denies  all  title  to  the  property  or  any  portion 
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of  ii,  except  his  annual  stipend,  and  all  intention,  or  that  he  June,  184ft. 
has  made  any  preparation  to  remove  it,  or  any  portion  of  it,  Howell" 
The  bill  prayedaseqnestration  and  n^eartfa/,  which  was  grant*  ^  v 
ed.  Upon  the  filing  of  the  answers,  replication  was  taken  by 
the  plaintiffs,  the  case  set  for  bearing  and  transmitted  to  this 
court. 

No  counsel  for  the  plaintiffs. 
J.  H.  Bryan  for  the  defendants. 

Nash,  J.  The  principles,  which  govern  a  court  of  chan* 
eery,  in  granting  ne  exeats  or  sequestrations,  in  cases  of  re- 
maindermen seeking  redress  in  cases  of  this  kind,  are  fully 
laid  down  and  established  in  the  case  of  Suiion  4*  al.  ▼. 
Craddocky  1  Dev.  Eq.  134.  Formerly,  the  court  of  chancery 
considered  the  remainderman  as  entitled,  as  a  matter  of  right, 
to  security  from  the  tenant  for  life  for  the  forth-coming  of  the 
property.  But  it  was  found,  that  great  oppression  and  injus- 
tice  were  very  often  operated.  Such  security  is  not  now  grant- 
ed, simply  quia  timet^  but  only  when  a  case  of  danger  is 
shewn  to  exist.  Wms.  on  Ex'rs.  859.  Toley  v.  Buruallj  1 
Bro.  C.  C.  279.  The  bill  must  shew,  not  only  that  the  com- 
plainant fears  the  property  is  in  danger,  from  some  act  or  con- 
templated act  of  the  tenant  for  life ;  but  it  must  set  forth  thn 
grrounds,  upon  which  the  apprehension  rests,  that  the  court 
may  see  that  the  applicant  has  good  cause  for  claiming  its  aid. 

In  all  cases  of  a  devise  of  personal  chattels  to  one  for  life, 
with  remainder  over,  the  tenant  for  life  will  be  entitled  to  the 
possession  of  the  chattels,  upon  giving  an  inventory  of  them, 
admitting  their  reception,  and  that  he  is  entitled  to  them  only 
for  life,  after  which  they  belong  to  the  person  in  remainder. 
And  an  executor  may  exact  such  nn  inventory :  indeed,  it  is 
his  duty  to  take  it  before  he  assents  to  the  bequest  for  life. — 
Slaning  v.  SiyleSy  U  P.  Williams,  336.  Ltike  v.  Burnett^  1 
Atk.  471.  In  this  case  the  executors  assented  to  the  legacies 
generally,  as  they  set  forth  in  the  bill,  without  requiring  any 
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Jone^i^stnyeneory  from  Mary  Howell,  the  leuaot  for  life,  nor  do  Ibey 
— — TT  now  ask  for  it.     The  plaintiff  charge  in  their  bill  no  spedfie 


Howell. 


acts  or  the  defendants,  upon  which  they  ground  their  fearaof 
the  safety  of  the  property,  but  such  only  as  the  tenant  for  lifej 
and  those  actually  in  possession,  had  by  law  a  right  to  do.— 
They  do  charge,  it  is  true,  that  they  fear  the  property  will  be 
removed  beyond  the  jurisdiction  of  the  court,  but  they  pro- 
duce no  proof  of  acts  done  or  declarations  made  by  the  d^ 
fendants,  to  sustain  their  allegation,  and  it  is  met  by  a  fall  de- 
nial from  all  the  parties  defendant.    Mrs.  Elizabeth  Spurliog 
and  her  children,  are  made  parties  complainant  to  the  bill, 
upon  two  grounds ;  the  first,  that  Jesse  Spurting,  the  hashaad 
of  Elizabeth,  could  not,  during  the  continuance  of  the  partic- 
ular estate,  dispose  of  the  negro  Jude  and  her  children,  so  as 
to  defeat  his  wife's  estate ;  and,  secondly,  that  Mrs.  Sparling 
herself  had  but  a  life  estate  in  Jude,  the  remainder  being  in 
her  children.     And  if  either  proposition   be  true,  then  the 
plaintiffs  have  a  right  to  the  aid  of  this  court  in  securing  the 
property,  for  it  is  very  evident  from  the  answer  of  Josboa 
Beam,  that  his  purchase  from  Jesse  Spurling  was  of  the  ne- 
groes themselves,  and  not  simply  a  remainder.    There  can  be 
no  doubt,  that  the  devise  of  the  negro  Jude,  after  the  life  es- 
tate to  Mary  Howell,  is  in  this  State  good,  as  an  executory  de- 
vise, and,  upon  the  assent  of  the  executor,  vests  the  estate  for 
life  in  the  first  taker,  with  a  legal  remainder  over.  It  is,  there- 
fore, a  vested  remainder  in  the  remainderman,  and  subject  to  ' 
all  the  liabilities  of  such  an  estate.    This  doctrine  has  been  too 
iong  established  in  this  State,  and  is  sustained  by  too  manf 
decisions  of  this  court,  to  be  now  disturbed  or  questioned.--* 
Dunwooddie  v.  Carrington,  2  Car.  L.  Rep.  469.     Ingram 
v.  Terry,  2  Hawks,  122.  Alstonv.  Foster,  1  Dev.  Eq.337.- 
Jones  V.  Zollicofer,  N.  C.  Term  Rep.  213.    These  cases  es- 
tablish the  principle,  that  an  assent  by  an  executor  to  a  life 
estate  is  an  assent  to  the  estate  in  remainder  and  that  the  lat- 
ter is  a  vested  legal  estate.    The  estate  of  Elizabeth  Spurling, 
therefore,  in  the  negro  Jude  was  not  an  equity,  nor  a  nnere 
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possibility,  bat  a  vested  remainder  in  n  chattel,  not  consumed  Jun^i  1M5 
in  the  use  and  therefore  capable  of  being  assigned.    Burnett  Lowell 
V.  Roberts^  4  Dev.  SI.     Could  Jesse  Spurling  assign  the  ne-       ▼ 
gro  Jude,  so  as  to  defeat  the  claim  of  his  wife,  Elizabeth  ?      ^^  « 
Mary  Howell,  the  tenant  lor  life,  is  still  in  being  and  Eli- 
zabeth Spurting  has  survived  her    husband.    That  a  hus- 
band may  assign  every  chattel  interest  of  the  wife,  wheth- 
er immediate  or  expectant,  which  from  its  nature  is  assigna. 
ble,  as  if  the  interest  was  the  husband's  in  his  own  right,  is 
established  in  England  by  the  highest  authorities.    3  Thom- 
as' Coke,  333,  note  m~l  Roper  on  property  236.    The  only 
exception  to  the  rule  is,  where  the   property  is  so  limited  to 
the  wife,  that  it  cannot  possibly  come  into  possession  during 
the  coverture.      In  the  case  of  Burnett  v.  Roberts^  the  hus- 
band had  sold  the  property  absolutely,  before  the  life  estate 
expired,  and  they  both  lived  until  after  that  event  took  place. 
In  the  present  case,  the  husband  died  before  the  tenant  for  life, 
leaving  his  wifestill  living.  Is  the  case  thereby  altered  as  to  the 
operation  of  the  principle?      We  think  not.     The  Chief 
Justice,  in  delivering  the  opinion  of  the  court  in  the  case  * 

last  referred  to,  intimates,  very  strongly,  that  it  would  not ; 
but  the  point,  not  arising^  was  not  decided.  The  question 
was  fully  presented  in  the  subsequent  case  of  Knight  ^ 
al  V.  Leakey  2  Dev.  &  Bat.  133.  William  Hicks,  by  his 
will,  bequeated  to  his  daup:hter  Frances,  for  life,  a  negro  girl 
naoied  prace,  with  remainder  to  her  children.  Frances,  the 
legatee  for  life,  was  married  to  Moses  Knight,  who  took  pos- 
session of  Grace  and  her  child  Bob,  the  subject  of  the  con- 
troversy, with  the  assent  of  the  executors.  A  judgment  was 
obtainei  against  Knight  and  Caleb  Curtis  and  Daniel  Mcin- 
tosh ;  and  the  Ji.fa,  issuing  on  that  judgment  was  levied  on 
Bob.  Mrs.  McKnight,  the  tenant  for  life,  was  then  alive,  as 
well  as  her  four  children,  who  were  entitled  to  the  remainder 
in  Bob.  Two  of  these  children,  the  wives  of  Daniel  Mcin- 
tosh and  Caleb  Curtis,  were  plaintiffs  in  the  action.    At  the 
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Jote,  1845  Sheriff '8  sale  under  the  execution,  the  defendant  purchiised 
jjQ^^y  Bob ;  and  the  action  was  in  detinue  to  recover  him.    It  was 
V       contended  on  behalf  of  the  plaintifilSi  that  the  husbands,  Sic-* 
Intosh  and  Curtis,  had  not  such  an  interest,  as  was  liable  to 
be  sold  under  a  ^.  /a.     The  court  decided  the  rule  of  law  to 
be,  that  "all  rested  legal  interests  of  the  debtor,  which  he 
himself  can  legally  sell,  in  things,  which  are  themselves  liable 
to  be  sold  under  a  fi,  fa,j  may  be  so  sold."     In  this  proposi- 
lion,  in  relation  to  the  case  before  them,  they  assume,  that  the 
husband  had  such  an  interest  as  he  could  sell.      In  a  subse- 
quent passage  they  leave  nothing  to  inference,  but  declare,  that 
u  husband,  jure  mariii^  has  such  an  interest  over  the  vested 
legal  interest  of  his  wife  in  a  chattel,  real  or  personal,  of  whfch 
a  particular  estate  is  outstanding,  that  he  can  sell  such  inter. 
est  so  as  to  transfer  it  completely  to  the  purchaser.    Such,  the 
court  says,  is  not  the  effect  of  an  assignment  by  a  husband 
of  his  wife's  equitable  interest  in  a  chattel,  in  which  she  has 
uot  the  right  of  immediate  enjoyment.    It  is  perfectly  well 
settled,  that  a  vested  remainder  in  a  slave,  dependent  upon  the 
estate  for  life  in  another,  is  a  vested  legal  interest.    We  hoXA^ 
then,  that  Jesse  Spurting  had  such  an  interest  in  the  woman 
Jude  and  her  children,  as  enabled  him  to  sell  and  convey 
them ;  and  that  hb  vendee,  Beam,  acquired  by  his  purchase, 
the  transaction  being  freed  from  other  objections,  a  complete 
title ;  and  that  Mrs.  Spurling  has  no  interest  in  them  and  con. 
sequently  no  claim  to  to  the  aid  of  this  court.    We  are**  not 
unapprised,  that  in  some  recent  cases  in  the  English  Courts 
of  Chancery,  this  doctrine  is  denied  as  a  principle  of  Equity. 
Such,  howeveri  we  consider  as  the  settled  law  of  North  Caro- 
lina.   It  is  much  more  important  to  the  community  at  large, 
that  the  laws,  governing  the  transmission  of  property,  should 
be  permanent  and  fixed,  than  how  they  are  fixed.      A  contra- 
ry decision  would  unsettle  the  law,  upon  a  very  important 
subject,  with  which  the  profession  is  now  familiar.     We  do 
not  mean  to  say,  that,  when  satisfied  a  previous  decision  is 
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wrong  in  principle,  we  are  under  any  obligation  still  to  pro- June,  t8i5 
coed  in  error.     Bnt  when  a  train  oi  decisions  in  our  own'  hq^^h 
courts  of  Sapreme  jurisdiction,  has  established  certain  prin-      ▼ 
ciples  as  law,  we  do  not  feel  called  on  to  repudiate  them,  be- 
cause  another  tribunal,  however  high,  has  decided  otherwise. 
We  see  no  good  reason  in  this  case  for  disturbing  a  settled 
principle. 

Have  the  children  of  Mrs.  Spurting  any  interest  in  Judcf 
lind  her  children?  We  think  tt^sy  have  not.  Their  clainf 
tests  upon  the  following  clause  in  the  will  of  their  grandfa- 
ther, John  Howell :  "  And  whkt  shall  come  to  my  daughters, 
dizabelh  and  Polly.  I  give  and  beqtieath  them  during  theix* 
natural  lives,  and  a(\ef  their  d^ath  to  their  chitdren.**  If  this 
clause  is  to  be  considered  as  governing  the  bequest  of  Jude, 
ihen  the  children  have  an  interest,  whldh  it  is  the  duty  of  the 
court  16  pfotect.  But  it  has  no  connection  with  that  bequest. 
The  bequeit  of  Jude  is  &  specific  legacy,  standing,  as  far  aH 
the  children  are  concern^,  by  itself;  but  accom]ianied  by  spe- 
ci6c  bequests  to  all  the  other  children  of  the  testator.  After 
making  these  specific  be<luests,  the  testator  pfoc^sto  disposed 
of  the  residue  of  hi^  estate,  upon  the  death  of  his  Wife :  «  And, 
aftet  my  wife'^s  death,  the  plantation,  whereon  I  now  live,  to' 
be  equally  divided  between  my  four  children,"  (naming  them/ 
"and  the  rest  of  my  estate  to  be  equally  divided  between  my 
children,"  (naming  them,  of  whomEli^Sabeth  \i^as  one:y  Then 
follotirs  the  clause  in  question.  Its  location  and  phraseology 
evidently  confine  its  operatron  to  the  share  of  Sliitobeth  in  thef 
fesiditumy  and  has  no  bearing  or  efl!ect  on  the  bequest  of  Jude. 
The  words  « share"  and  "  domes,*'  doilld  relate  only  to  the' 
share  or  portion  of  the  residuum^  to  which  Elizabeth  might 
be  entitled.  Of  what  this  residuui^  cotisisted,  we  are  not  in- 
formed ;  whether  of  land,  other  than  the  home  plantation,  of 
of  negroes  or  othef  pcfrsondl  property.  Id  thfs  share  of  the 
fesiduum^  in  whatever  it  may  consist,  Elizabeth  has  bdt  H  fifir 
estate,  with  remainder  to  her  children.  The  time  for  its  en- 
joyment, either  to  the  mothtr  or  tlie  children,  has  not  y^t  ar^ 

O  4 
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Jiinfc,i«45.riv^d,  asMary  Howell  is  still  alive:  And  there  is  no  pray^f 

HoweU  ^^  ^^^  **'"'  ^^^'  ***®  ^"^^^'  should  furnish  an  inventory  of  ihc 
y  property,  that  came  to  her  hands,  or  is  now  in  her  possessioo. 
°^  After  gaining  possession  of  the  negro  Jude  by  the  three  chil- 
dren, by  contract  with  Mary  Howell,  the  executor  having  as- 
sented to  the  legacy  to  her,  Jesse  Spurlipg  had  the  right  in 
law,  if  he  did  so,  to  sell  the  negroes  to  Joshua  Beam,  aod  the 
latter  would  acquire  by  such  purchase  a  perfect  right  to  them. 
If  he  did  not  purchase  the  absolute  title,  but  only  the  life  es- 
tate of  Mary  Howell,  the  plaintiffs  have  no  right  to  complaio, 
inasmuch  as  he  swears,  he  had  no  intention  whatever  to  re- 
move the  negroes  beyond  the  jurisdiction  oftbe  court,  and  the 
plaintiff  have  entirely  failed  to  sustain  their  allegations  by 
proofs. 

Polly  Howell  intermarried  with  Daniel  King ;  both  are  alire 
and  plaintiffs  in  the  bill.  To  Polly,  the  testator  left  a  negro 
woman,  Hannah^  and  she  is  included  with  Elizabeth  Spurling 
in  the  before  recited  clause,  as  to  her  share  of  the  surplus.— 
We  are  not  informed  what  has  become  of  Hannah,  but  sup. 
pose  she  is  still  in  the  possession  of  Mary  Howell.  She,  and 
Tucker,  her  agent,  both  swear,  they  have  no  intention,  and 
pever  had,  of  removing  the  negroes,  and  there  is  no  proof  in 
contradiction. 

The  negro  Minty  is  given  by  the  will  to  the  testators  grand- 
daughter, Betsy  Howell,  who  intermarried  with  Crayton  Ud- 
ford.  The  answer  of  Mary  flowcll  states,  that  she  had  put 
the  negro  Minty  and  her  children  into  the  possession  of  Led- 
ford,  he  paying  her  five  dollars  a  year ;  and,  as  we  understand 
it,  she  surrendered  up  t^  him  ber  life  estate  in  those  negroes. 
This  she  had  a  perfect  right  to  do,  and  Ledford*s  title  to  them 
is  Complete,  and  be  has  a  legal  power  to  dispose  of  them  as  be 
pleases. 

,  As  to  the  two  executors,  John  and  Joshua  Howell,  they 
ha,VQ  no  right  to  complain.     They  hate  not  shewn  by  proofs 
that  their  property  is  in  any  danger,  and  the  answers  deny  it. 
.  The  bill  further  charges,  that  the  defendant,  Mary  Bowell, 
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put  tenants  on  the  land,  wlio  hare  committed  waste.     TbeJnae,i8i6. 
waste  is  denied  by  the  answer,  and  not  supported  by  any  testi- 
mony. 

Upon  the  whole  we  are  of  opinion,  that  the  complaint  of 
the  plaintiffs  is  unfounded,  that  the  sequestration  improperly 
issued  and  must  be  withdrawn,  and  the  bill  dismissed  with 
costs,  to  be  taxed  against  the  plaintiffs,  except  the  infants. 
In  taxing  the  costs,  the  master  will  allow  one  Solicitor's  fee  to 
the  defendant  Beam,  and  one  for  all  the  other  defendants. 

Pes.  Curiam,  Decree  accordingly. 


FLORA  Martin  and  others  vs,  lydia  mcbryde  and 

OTHERS. 

In  A  suit  by  sereral  joint  legatees  agaiBBt  the  ezeeator  for  a  ditCribntion  of 
the  fund  oat  of  which  the  legacies  are  t^  be  paid,  if  one  of  the  legatees  be 
dead,  it  is  good  cause  of  demurrer  that  the  personal  representative  of  such 
legatee  is  not  made  a  party,  either  plaintiff  or  defendant. 

Ir  is  not  sufficient  to  allege  in  the  bill  that  such  legatee  has  no  representative, 
for  it  is  the  duty  ol  the  plaintiffs  to  procure  a  representative;  nor  does  it 
make  any  difference  that  the  plaintiffs  are  the  next  of  kin  and  entitled  to  the 
share  of  such  deceased  legatee. 

Where  a  bill  is  filed  by  persons  in  the  character  of  legatees,  and  it  neither  sets 
out  in  its  body  the  contents  of  the  will,  nor  is  a  copy  of  it  annexed,  a  demur- 
rer by  the  defendants  will  be  sustained,  for  the  court  eaonot  see  that  the 
plaintiffs  are  legatees. 

The  cases  of  Branch  v.  Branchy  I  Mur.  133.  Shaw  y.  Shaw,  1  Mur.  334,  and 
Bryarvy.  Green,  3  Ired.  Eq.  167,  cited  and  approved. 

This  was  an  appeal  from  an  order  of  the  Court  of  Equity 
of  Moore  Cotmty,  at  the  Spring  Term,  1845,  his  Honor  Judge 
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Jant,  i84&P£AasoN  presiding,  overruling  u  demurrer,  whieh  lied  been 
"rT~^  filed  by  the  defendaots,  ond  directing  theoi  to  answer  over. 

V  The  plaintiffs  state  in  their  bill,  that  William  Martiu  died 

McBiydc.  jjj  ji^  yg^  1819,  having  inade  his  will  iu  writing,  in  which 
he  appointed  several  persons  his  executors,  all  of  whom  died 
intestate,  except  Archibald  McBryde  and  Atlas  Jones,  who 
are  also  dead ;  that  the  defendant,  Lydia  McBryde,  is  the  ex- 
ecutrix of  Archibald  McBryde,  and  Samuel  Lancaster,  the 
other  defendant^  the  executor  of  Atlas  Jones.  The  will  of 
William  Martin  was  duly  proved,  and  they  state,  that  a  copy 
of  it  13  annexed  lo  their  bill,  which  they  pray  may  be  taken 
as  a  part  thereof.  They  allege,  that  William  Martin  died,  en- 
titled to  a  large  estate,  real  and  personal,  which  came  to  the 
hands  of  his  executors,  and  that,  since  the  ddhth  of  McBryde, 
a  portion  of  it,  to  wit,  two  bonds,  have  come  into  the  posses- 
sion of  his  executrix,  the  defendant,  Lydia  McBryde.  They 
further  state,  that  they,  together  with  Flora  Martin,  who  is 
dead,  without  issue  and  intestate,  and  without  any  representa^ 
dve,  are  the  devisees  and  legatees  under  the  will  of  William 
Martin.  It  appears,  further,  that  Atlas  Jones  survived  Archi- 
bald McBryde.  The  plaintifl[s  pray  an  account  of  the  assets 
of  Martin  in  the  hands  ol  the  defendant,  Lydia  McBryde,  and 
a  general  account  from  the  executors  of  A.  McBryde  and  A. 
Jones.  No  copy  of  the  will  of  Martin  is  attached  to  the  bill ; 
nor  does  any  such  copy  appear  among  the  exhibits  of  the  case. 
A  demurrer  to  the  bill  was  filed  by  the  defendant,  Lydia  Mc- 
Bryde, and  overruled  by  the  court,  from  which,  by  leave,  the 
said  defendant  appealed. 

No  counsel  for  the  plaintifi*. 

J.  H,  HaughtoHj  MmdenhaU^  Strange  and  ^^insUmJ  for 
tlie  defendant,  Lydia  McBryde. 

Nash,  J.  A  demurrer  is  filed  on  the  part  of  the  defend- 
ant, Lydia  McBryde.  Several  causes  of  demurrer  are  assign- 
ed, but  as  two  of  them  are,  in  the  opinion  of  the  court,  deci- 
sive of  the  4080,  it  nas  not  been  thought  necessary  to  notice 
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the  others,  and  no  more  of  Ihe  cofle,  taade  by  the  bill,  is  stated,  J»n«>  184&. 
than  is  required  to  shew  the  application  of  the  demurrer.  MarUo^ 

The  third  special  cause  of  demurrer  assigned  is,  the  want       v 
of  parties.     The  bill  alleges,  that  Flora  Martin  is  a  legateei^^^'^^*' 
under  the  will  of  William  Martin,  and  that  she  is  dead,  and 
no  person  representing  her  is  made  a  party.    From  the  frame 
of  the  bill  we  are  to  suppose,  that,  if  legatees  at  all,  they  are  ^ 

jointly  so.  One  object  of  a  (Tourt  of  Equity  is  to  do  complete 
justice  to  all  persons,  interested  in  the  matter  in  controversy 
before  it.  It  is,  therefore,  a  general  rule,  that  all  persons  in* 
terested  in  the  subject  ought  to  be  made  parties  to  the  suitt 
either  plaintifis  or  defendants.  This  rule,  however,  admits  of 
several  qualifications;  as  where  some  of  the  parties  are  out  of 
the  jurisdiction  of  the  court,  or  where  they  are  so  numerous, 
that  it  would  be  very  inconvenient  to  make  them  all  parties. 
Mitf.  PI.  164, 166.  2  Mad.  Ch.  178.  The  bill  will  be  sus- 
tained, if  the  excuse  for  not  making  them  parties  appears  on 
the  &ce  of  the  bill.  So,  when  a  party  interested  is  dead,  his 
representative  must  be  brought  in,  and,  if  there  be  none,  he, 
who  seeks  a  division  of  the  fund,  must  procure  a  representa- 
tive. Branch  v.  Branchy  1  Murp«  132.  Shaw  v.  Shaw^  1 
Murp.  334.  Bryan  v.  Greeny  3  Ired.  Eq.  167.  2  Mad.  Ch. 
178.  In  this  case  it  is  shewn  in  the  bill,  that  Flora  Martin  is 
a  legatee  under  the  will.  It  is  not  sufficient  to  authorize  the 
court  to  proceed  without  her  representative,  to  state  that  she 
has  none.  The  plaintilis  ought  to  have  procured  one.  Nor 
is  it  sufficient  that  the  plaintifis  are,  or  maybe,  her  next  of  kin 
and  entitled  to  her  personal  property.  They  are  not  the  only 
persons  interested  in  her  estate.  U  there  are  creditors,  their 
claims  are  of  superior  dignity  and  are  first  to  be  attended  to. 
We  would  observe,  the  case  comes  before  us,  as  by  appeal,  and 
there  is  no  motion  to  amend  by  making  parties  or  otherwise. 

Another  cause  of  demurrer  has  been  assigned ;  that  the  bill 
is  defective  in  its  frame.  A  demurrer  in  Equity  is  similar  to 
one  in  law,  and  is  an  appeal  to  the  court,  whether  the  defend- 
ant shall  be  compelled  to  answer  the  bilh  It  is  for  cause  ap- 
parent upon  the  face  of  the  bill.    The  plaintiflb  have  made  the 
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jnoe.  184ft  mil  of  William  Martin  a  part  of  llurir  bill,  witfioat  aDnezmg 

~~~a  cop7 ;  oor  does  the  bill  sec  forth  any  part  of  the  cooteDts  of 

y       the  willy  evept  the  appointmeDt  of  executors,  nor  that  the 

MeBryde.  piaJQy^  ^j^  next  ot  kio.    The  bill  is  tliereibre  d^bctiTeiQ 

its  frame.    We  eantiot  see,  as  the  plaintifi  profess  to  shev, 

nor  does  the  bill  she  v,  that  they  are  the  legatees  of  William 

Martin.    If  the  will  had  been  set  forth,  it  might  liaTC  appear^ 

ad,  that,  under  it,  they  have  no  interest 

The  interlocutory  order,  overuliogtbe  demurer,  ougbt  to 
be  leversed,  the  demurer  sustained,  and  the  bill  dismissed 
without  prejudice, 

PfiK  CuEiAM,  Ordered  to  be  certiOed  accordingly. 
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LEONIDAS  CHRISTMAS  &  AU  «.  PETER  MITCHELL  A  AL. 

Ah  iilquist'tion,  which  merely  states,  that  the  part^  is  **ot  unsoaad  »hid,'*  Jnne,  1845 
does  not  shew,  even  prima  faciei  thai  be  is  an  idiot.  ■ 

But  any  inquisition  as  to  lunacy  or  idiocy,  is  but  presumptive  evidence,  in  a 
suit  inUr  alias  pfi.rtes^  and  may  be  rebutted  by  ccntradictory  evidence. 

The  ancient  presumption  of  law,  that  one,  who  was  born  deaf  and  dumb,  was 
an  idiot,  does  not  now  exist. 

If  it  did,  it  might  be  repelled  by  evidenee. 

Wh^re  one  was  bom  deaf  and  dnmb,  but  had  his  intellectual  faculties,  thongli 
these  were  not  improved  by  the  modem  system  of  education  for  persons  of 
tkat  class,  Heldf  that  he  was  not  within  the  exception  of  the  statute  of  limi- 
tations, which  ofaly  exoeptb  him,  who  ianon  eompot  meniis. 

When  a  bill  is  amended,  introducing  new  matter  or  a  new  cbai^ge  igainft  the 
defendant,  the  latter  may  malct  such  defence  to  this  new  charge^  M  if  ll 
^ere  now  the  foundation  of  an  original  bill. 

^o  enable  a  purchaser  of  k  legal  title,  without  notice  ol  an  equity  aflkcting 
it,  to  avail  himself  of  that  defence  in  k  Court  of  Equity,  it  must  not  only 
appear  that  he  had  no  adual  notice  of  the  equity,  bat,  also,  that  he  eouM 
hot,  by  the  ordinary  means,  which  a  prndent  man  wonld  kavc  uaed^  have 
obtained  information  of  such  equitable  incumbrance. 

Therefore,  where  executors,  to  whom  slaves  Were  bequeathed  in  trast,  volun- 
tarily conveyed  them  to  one  not  entitled,  atid  the  person,  elaimingto  be  pur- 
chaser  withoat  notice,  from  the  person  eo  not  entitled,  knew  that  the  slarte 
were  devised  to  the  executors,  but  did  not  khow  hoi^  the  ezeeutors  convey-' 
ed  to  his  vendor— He^,  that  he  ought  to  have  exatnined  the  will  and  the 
conreyanc^  fVom  the  executors,  that  he  was  bound  b^  their  contents,  in  eon- 
etruetion  of  a  Conrt  ol  Equity,  and  therefore  was  answerable  for  the  eqtii> 
tics,  attaeHing  to  the  legal  estate,  as  shewn  eitJier  by  the  will  or  by  the  deed 
of  conveyance. 

The  doctrine  of  coDstructivc  notice  applies  in  this  State,  not  only  to  lands, 
but  also  to  slaves,  where  a  deed  of  conveyance  is  required  in  all  cases  ex- 
cept where  the  slaves  are  actually  delivered  and  the  money  or  money's  vaK 
ne  paid|  or  in  the  peenliar  case  of  a  gilt  of  a  parent  to  a  cluld,  accompanied 
with  th<i  death  of  the  paretlt,  without  a  will. 

This  doctrine  of  constructive  notice  applies,  also,  as  to  other  subjects  of  per* 
sonal  property,  where  a  purchaser  knows  his  vendor  derived  his  title  utfdm 
a  deed,  will  or  other  writing. 

Gross  negligence,  on  the  part  of  him,  who  deals  ^ith  an  executor,  will,  tft  &.> 
quity,  be  considered  notice  of  the  abns<^  of  the  eiecutor's  authority. 

This  eaase  was  transmitted,  by  consent  of  parties,  fiom  fh« 
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JuDfj  18IS.  Court  at  Equity  of  Warren  County,  at  the  Spring  Term,  1846* 

Christniai      '^^^  following  case  now  appeared  upon  the  pleadings  and 

V       evidence ;  the  case  having  been  before  this  court  at  a  former 

Mitchell,  i^^^^  when,  certain  questions  having  been  decided,  fhe  conrt 

ordered  the  case  to  be  retnanded,  with  leave  for  the  plaintifi 

to  amend  their  bill. 

The  original  bill  in  this  case  was  filed  in  the  year,  1833, 
and  such  proceedings  were  had  therein,  that  this  court,  at  the 
June  Terra,  in  the  year  1837,  made  a  declaration  of  the  rigbta 
of  the  parties,  as  they  were  then  presented.  At  the  same  term,  a 
decretal  order  was  made,  remanding  the  case  to  the  Court  of 
Equity,  for  Warren  County,  with  leave  to  the  plafntffls  fo 
amend  their  bill.  At  the  Fall  Term  1842,  of  Warren  Court, 
the  bill,  as  it  now  appears  was  filed.  It  appears,  that  Biickner 
Davis  died  in  the  year,  1820,  having  made  his  last  will  and 
festatnenr,  wherein  he  devised  and  bequeathed  as  follows ;  «  I 
appoint  my  friends.  Gov.  James  Turner,  Peter  R.  Davis,  and 
Stephen  Davis,  executors  of  this  my  last  will  and  testament,  and 
guardians  for  my  children,  as  hereafter  named.  I  give  and  devise 
to  my  said  fHends,  James  Tamef,  ^eter  R.  Davis,  and  Sfephen 
Davis,  jointly  and  severally,  all  the  estate  of  which  1  may  die 
seised  and  possessed,  be  it  real,  personal  or  mixed,  to  have, 
nse,  regulate  and  manage  and  control,  without  accountability 
or  responsibility  to  any  of  my  said  children  hereinafter  named. 
And,  accordingly,  I  give  to  my  said  friends,  jointly  and  sever- 
ally, full  power  and  authority  to  sell,  lease,  hire  and  to  dispose 
of  the  whole  of  said  estate  or  any  part  of  it,  and  jointly  to 
execute  good,  valid  and  sufiicient  titles  thereto,  in  fee  simplci 
to  the  purchaser  or  purchasers,  in  the  event  of  their,  or  either 
of  them,  deeming  a  sale  of  any  portion  of  it  necessary  to  the 
Welfare  of  my  children  hereinafter  named."  The  testator  by 
another  clause  in  his  will,  recommended  to  his  executors  to 
aford  to  his  daughter,  Betsy  C.  Christmas,  the  mother  of  the 
complainants,  a  support  out  of  a  tract  of  land  therein  named, 
and  certain  negroes,  whose  names  are  set  forth  in  the  tvilt^ 
and  by  a  subsequent  clause,  he  recommends  to  his  said  friends, 
after  the  dedth  of  the  said  Betsy  C.  Christmas^  to  give  fhe 
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whoioof  aaid  oegroefl  and  other  pro|ttrty  tm  ti0retiiMreii«l^w>iiii 
After  the  deetfa  ef  the  seid  Buckfier  fiavif ,  the  will  wne  l»ripedy  j 
proredi  and  the  two  Davis'  alone  qualified  aa  exeeiiloni  Ibam^ 
of.  James  Tamer  never  did  in  any  manner  ioterfiMre  wM 
the  estate  of  the  te^acor,  and  died  in  the  year  188A.  Tfar 
bill  charges,  that  Peter  R.  and  Stephen  Davis,  reoeiwd  thf' 
said  negroes,  not  for  their  own  use  and  benefit,  but  in  tmst  iof 
Betsy  Christmas,  and,  after  her  death,  for  the  platntift»  vrbr 
aie  her  children.  And  they  charge,  that  the  said  Peter  &  and 
Stephen  Davis,  in  violation  of  the  trusi  reposed  in  tlMO,  conir 
vayed  said  negroes  to  Thomas  H.  ChriatmM,  but  wtthout  MUf 
valttabie  consideration,  as  appears  by  the  deed  mads'hf  tiMV 
to  hiao,  and  that  he,  Christmas,  tbetefiHe,  held  them  io  tnitf 
for  the  plaiotifis ;  that  certain  cf  the  negroes,  vhoas  Aames' 
mfeJ9ei,  forth  in  the  bill,  vem  subseqpKnlly  aoMf  eilbev  by  tlia' 
aaid  Christaias,  or  by  the  Sbefiff,  under  eaeeutiMe  Mgriml! 
him,  to  the  defendant  Peter  Mitchell,  who  ptcrebaaed  with  Ml 
notice  of  the  title  of  the  plaintiffii,  and  that  said  ObrisUnsa 
bold  as  their  trustee,  and  that  thetelbre  said  defendant  h^Ua 
them  in  tnist,  for  their  use  and  bsnefit  It  states,  futtbtsr,  ihat 
Poter  Mitchell  bos  ^old  one  of  ike  said  negroes  by  the  i^attP 
of  Tom,  to  persons  Wiho  have  carried  hiaat  out  of  the  SMt,- 
Md  that  lie  receive  for  him  9800,  and  tbM  (heir  laolhMt 
Betsy  C.  Christasas,  is  deed,  and  that  Thomas  </.  Christiaas  ja 
;dnad,  insolvent,  and  inteatat%  apd  that  no  one  has  or  wiU  ad- 
minister to  him.  It  pmySf  that  the  defendant,  MitebsU«  IMF 
be  decreed  to  convey  to  the  plaintiffs  tbs  negroes  aoMiimsyedilO 
hiiB,  with  their  iocrease,  and  account  with  thMt  Ibr  H^ 
hiXfs ;  and  also  to  accowt  with  t\enx  for  the  vatof  of  Tifitift.' 
II  aliegei  fwrther^  that  LaaotdasOhfwtmaa  iSiaf  lnnaiw  tf  «it- 
flOMnd  memory.  Peter  Milcbell,  in  hia  aoamr,  attegnaAkit 
faapmahaflsd  tto  negnoea  manticmsii  4n  4he  Mil,  ac  piMla  aM- 
ijost  i<t  ^  to^f^  ^  Warteftton,  etf  Thoasaa  ft  CiMiMkHWi  iitf 
9SfvefHrliieaanfi]llaililfiMrconaidbn*Mi/  i*  iti^jfiQnr  I0ili 
miA  mmoiki0\f  toakthenr  into  Ms  posssasien,  wd  kmm 
iifiidthemeversinoe,  excqitTom,  wkomheasld;  that,  art  Ifan 
lima  of  hi?  puscbase  and  befere,  iha  had 
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liM,iMA.  negroes  had  beeti  in  the  possession  of  Boekner  Davis,  Md,  a^ 
~  [  ter  his  death,  that  they  came  with  the  rest  of  his  property,  in* 
to  the  hands  of  Peter  R.  and  Stephen  Davis,  his  executors.-^ 
From  general  romor  he  had  understood,  that  Buckner  Davis^ 
by  his  will,  bad  given  ail  his  property  to  bis  executors,  and 
Ml  bis  children  entirely  dependent  ou  them.  But  of  the  will 
Itself  he  bad  no  knowledge  ]  he  had  never  seen  it,  or  heard  it 
fead,  nor  had  ho  any  knowledge  of  its  contents,  and  he  denies 
any  knowledf;e  of  Uie  title  of  Bnckner  Davis  to.  the  negroes* 
Ha  admtCs  that,  before  his  purchase,  be  knew  tteu  the  ezecu- 
loia  had  delivered  the  said  n^ro  slaves*to  Thonias  H.  Christ* 
wum;  and  that  be  was  in  possession  of  them  as  his  own  proper- 
ty  ]  bot  be  dM  not  know,  nor  had  he  any  information  of  the 
«oosidemtioii,  npou  whieh  the  said  delivery  had  been  made, 
or  whether  the  transfer  hod  been  made  in  writing,  or  by  mon^ 
^1  delivery,  or  in  what  other  mode.  He  had  uoderstbod, 
IhAt  the  whole  of  the  negroes  of  the  testator  bad  been' given 
to  the  execntors,  and  he  did  not  doubt,  that  in  their  character, 
as  each  execntors,  they  had,  by  law,  full  power  to  dispoas 
«f  the  same ;  and  that  be  was  confirmed  in  this  belief,  by  the 
fcetf  that  the  executor,  Peter  R.  Davis,  was  present  at  the 
sale,  and  persuaded  him  to  purchase  them.  He  denies  that 
he  had  any  notice  of  the  plaintiflb,  equity,  unless,  in  the  opin- 
ion of  the  coim,  the  facts  above  set  forth  amount  to  such  no- 
lioe^  which  he  is  advised  they  do  not,  and  be  therefore  insists 
that  he  is  a  purchaser  for  the  full  and  valuable  consideration 
paid,  without  any  knowledge  or  notice  of  the  equity  of  the 
plaintiib,'and  he  claims  the  benefit  thereof,  as  if  the  same  were 
epecially  pleaded  in  law.  The  defendant  further  ineists,  that, 
if  fbe  trmufer  or  conveyance  by  the  execntors  to  Thomas  B. 
■OMatmaa  «w  a  violaHon  of  their  duty  as  trustees^  it  is  one 
tor  whieh.tbey  are  pcraonally  liable,  and  which  does  net  sit 
!|Mr  or  itt  eipilty  aAethis  tide.  The  an^erwlmito  the  sate 
tf  Tom  at  the  price  set  iMlb,'biit  Sieges  tbas  tbesalewvi 
•MM  in  Eichoinsd  by  an  agent,  and  that  if  held  SSMcAnat 
Hi  his  value,  be  ought  to  be  allowed  the  expenses  of  the  sale. 
^Vhe  answer  ddkties  (hat  Leonidas  ChriatmaSr  one  of  theplaui- 
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lUbf  is  a  lutuitie,  or  of  ^uiaptiod  miod,  but  thai  at  and  bifiim  Jmf..WM. 
the  time  of  hb  coming  of  age,  bo  was  io  >  the  possearion  of  a  |n|^yj^y^^ 
sound  and  reasonabie  underatondiuir.     The  deCendaot  doaias      v 
that  this  is  an  amended  bill,  but  affirms  that  it:is  in  its  nature  ^'^^'"^^ 
an  original  bill|  as  to  him,  and  does  not  relate  to  any  time  .pre* 
▼ions  to  the  actual  exhibition  thereof*     He  therefore  claims 
the  benefit  of  the  statutes  timiting  the  lime  within  whidi  ac* 
tioQs  should  be  brought,  and  for  quieting  titles  to  slates,  as  if 
the  same  had  been  specially  pleaded  in  bar.    The  aaswar  fup* 
ther  alleges,  that  the  plaintiff,  Buckner  Dqkfis,  has  coowjteA 
to  Peter  fL  Davis  and  Stephen  Davis^  all  his  mteiest  itn  the 
said  slaves,  and  prays  that  the  conveyances  may  be  pvoducadi 
The  death  of  Thomas  H.  Christmas,  insolvent  and  inleslate^ 
is  admitted,  and  of  Mrs.  Davis,  the  mother  of  the  plaintiffii^ 
and  that  they  are  her  only  children.    The  defecdaBt,  White^ 
donies  that  he  has  or  ever  had  any  iatetest  in  the  i^egroes,  par* 
chased  by  Peter  Mitchell,  that  the  laUer  bought  them  Ibv  hm^ 
self,  and  not  for  the  firm  of  Mitchell  and  White. 

Beplioation  was  taken  to  the  answers,  and  the  causa,  being 
set  for  hearing,  was  rsmoved  by  the  patties  to  this  court. 

W.  H  Haywood  for  the  plaintiffs. 
Badger  for  the  defendants. 

Nasb,  J.  There  is  no  controversy  at  this  time  between 
these  parties,  as  to  the  title  of  Buckner  Davis,  the  gxandfother 
of  the  plaintiffii,  to  the  negroes  in  question,  or  ns  to  the  char* 
acter,  in  whieh  they  were  held  by  the  defendants,  Pster  R. 
and  Stephen  Davis,  his  executors.  Upon  &  former  ocoasisii, 
the  court  has  declared  in  this  case,  Uiat  they  did  befong  to 
Buckner  Davis,  and  not  to  his  children,  and  that  the  eameii- 
tors  held  them  in  trust  for  Mrs.  Einabeth  Christmas,  during 
her  life,  and,  after  her  death,  in  trust  for  the  plaintiffs.  Tiie 
questions  now  presented  for  our  determination  are :  Firoif  is 
Peter  R.  Mitchell  a  purchaser  for  a  valuable  eonsid6iation« 
without  aodoe  of  the  piaintifii^  equity.  SoeomMy,  U  the 
plaintiffii'  claim  boricd  by  the  atetaiaa  of  limitaliot];  and 
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M^m^lMrily,  iMtf  LaooiAitf  CiirteaMti  tt  tbe  tiaiB  te  cmne  of  «fe, 
j^ZT^midkitMrltHiiiic,  or  penon  of  uisaoe  nrind)  so  tatocoot 

ir  ivriihittlheejCoeiHioDScontmned  wttfaintbeacis. 
'^^'^  Upon  the  iMt  pMiC  tbt  ptsiotiffs  have  produced  iu  evideoee 
Alt  ioqutehion  of  a  jaiyi  dnty  otdomd  b^  the  Coiutty  Goon 
of  WamOi  and  diijjr  summoned  by  tbe  etaeriff;  wbo  ssjr,  that 
<*  we  bsUeire  him  to  be  a  man  of  oosDiuid  mind,"  ^  This 
lnqmsilioo  is  ii»petiiBet|  io  not  stating  when  the  mind  of  Lo- 
imidas  Christinas  beaatne  unsound — whether  it  was  bdbrelie 
MmuB  of  age  or  after.  They  do  not  fiod  him  an  idiot ;  which, 
if  liaejtplfticiBd,  mdght  be  eotisidered  as  existing  with  his  biitb, 
ImM  uosodnd  mindi  which  may  be  produced  by  Tvitm 
^eiulM,  sod  exist  at  di&rsBt  periodsy  and  is  not,  when  it  does 
etlMi  pennanent  in  its  character.  It  is  tberefete  iosofficinit 
in  itself,  end  does  not  decide  oneimporumt  point  referieAtd 
4he  jary.  But  tf  there  were  no  objection  to  the  mquisitioOtf 
it  wl>nkl  etilt  be  open  to  be  rsbnaed  t^  the  defendants  bf  €oe« 
tradicting  evidsDoe.  It  is  itinlf)  but  presuacipiiTe  evideDce  lo 
the  donrti  of  the  lact  it  alleges,  jlnnarreii^  atulcUun  t. 
Sharif  I  Haw.  11,  The  plainti&  and  defendant  MitcboUi 
haTOi  therefore,  introduced  evidence  on  this  point.  ,  The  wit- 
nesses, on  the  part  of  the  defendant,  are  Jane  Green,  Tsbiibs 
Jordan,  Lewis  Y.  Christmas,  James  W.  Jordani  E.  W.  Best, 
Thomas  £•  Green,  Dr.  P.  C.  Pope ;  and  the  latter  is  exanuD- 
edbytheplAintifis  to  tbe  same  pointy  All  these  witnesses 
90^^  LesQsdasis  not  an  idiot^  bnt  do  not  think  bim  capaUeof 
amending  to  business,  requiring  information.  The  two  fist 
iiay)  hi  is  not  Capable  of  doing  any  business,  beamise  he  ess* 
MS  msderstand.  Leofiidas,  it  is  admhted,  has  been  tef 
andAsmb  trem  bis  biith,  and  is  therefore  ignorant  and  ooiii* 
Amnadi  ilo  effbrta  having  been  made  to  instruct  him.  Rot  all 
the  ottier  witnetees  unite  in  8a3nng,  his  mind  is  namrtily  g«Nii 
«nd  the  testimony  of  Lewis  T.  Christmas  and  Dr.  Pepe^  is 
vety  sth>ng  and  satia&ctory.  The  former  says^I  doot  ttuok 
Jie  laboto  under  eny  mental  infirmity,  but  owing  to  his  eatite 
«l«afhM|lwis  incapable  of  any  bosmess.  Again  he  ssys,  I 
IMn)c  heM9ld  be  leann  any  msekanleat  busineB^  balrovidg 


SUPREME  GOTj«r  OP  NORTH  AiROLIKA.  Ml 


i»  Ims  Mtlte  deiififieflBi  he  coold  BOl  be  iDido  io  vodti^ 
imriottte  business,  such  as  law  suits,  or  things  of  that  chmrac-  ^hriiitms^ 
ter.  l)r.  Pope  says,  "  I  know  him  well  enough  to  know,  be  ,  ▼ 
is  not  an  idiot ;  he  is  deaf  and  dumb,  and  the  amount  of  his  ^^  ^ 
inforraaiioo  is  very  small,  but  1  beliere  he  has  a  natural  cap*^ 
oily  to  learn,  bat  there  have  been  no  pains  taken  to  instruct 
him ;  there/are,  1  think  him  incapable  to  tmusact  the  ordina- 
ry business  of  life."  With  these  two  last  witnesses,  snbstan^ 
tially  agree  Mr.  Best,  Mr.  Green,  tind  Mr.  Jordan.  The  ex- 
fmssion  used  in  our  Statutes  for  the  protection  of  persons  of 
this  description  is  nan  compos  mentis.  Such  persons  are  not 
barred  by  the  Statute,  until  three  years  after  coming  to  sound 
imnd«  According  to  Lord  Coke,^l2t  Ins.  405,  p.  246,  the 
teruk,  non  tompos  msniis^  embraces  defects  of  mind  of  feqr 
8i>rtB ;  let.  An  idiot,  one  who  is  an  idiot,  or  of  noa  sane  mind 
from  bis  nativity.  lU.  One  wlio  wholly  loseth  his  meH>ry 
aod  iinderstanding,  by  sickness,  grief^  or  other  accident*  3fd 
A  lunatic  who  sometimes  hath  his  understanding  and  some** 
Sinses  not;  and  4tb,  he  who  by  his  own  vices,  for  a  time  de- 
priveih  himself  of  his  memory  and  understanding.  The 
mental  infirmity  of  Leonidas,  if  it  exist  at  all,  is  of  the  fini 
deocription,  which  has  relation  to  the  power  add  oqpaeity  of 
the  mind  to  receive  insdmction,  and  not  to  the  amount  of  in* 
struction  or  information  actually  received.  With  the  excep* 
ticfn  of  two,  all  the  witnesses  agree  in  the  ability  of  Leonidas 
to  learn,  if  proper  effors  bad  been  made.  Formerly,  one  who 
was  bom  deaf  and  dumb,  was  considered,  in  preeumption  of 
law,  an  idiot ;  1st  Hale  P.  C.  34.  This  presumptioa  of  law, 
if  it  atill  exists,  like  every  other  presumption,  yields  to  proof 
to  the  contrary,  ond  Lord  Hardwick  decreed  an  estate  to  one 
born  deaf  and  dumb,  tipoa  bis  answering,  properly,  questions 
)Nlt  to  him  in  writing.  Dickenson  and  BlissoU^  1  Dick.  i26& 
But  science  and  benevolence  have  together  rectified  the  public 
mind,  as  to  such  persons,  and  it  is  no  longer,  in  common  un- 
derstanding, any  evidence,  that  an  individual  is  an  idiot,  be- 
taam  ileprived  from  his  birth  of  the  power  of  epeach  and 
beliring.    No  one,  Vho  has  witnessed  the  wonders  worked  in 
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j«w.  tM6  modem  tiiaaa,  in  gtriag  inslniotioti  to  unfortmate  pecsoot  tf 

rr7|      this  class,  would,  after  hearing  the  teettmony  in  this  caaa 

V       doubf,  that  Leonidas  Chritttmos  might  have  been  instructed, 

Mitchell.  ^^1  ^^ly  ^  ii^g  mechanic  arts,  but  that  his  mind  mifrtit  have 

been  enlightened,  to  receive  the  high  moral  obligationa  of  ci- 

vil  life,  and  the  still  more  profound  truths  of  our  holy  religion* 

We  are  constrained  then  to  jsay,  that. he  does  not  come  within 

Ibe  exception  contained^n  the  statutes. 

The  next  inquiry  i<,  do  the  statutes  of  limitation  protect  the 
defiNidant?  The  evidence  shows,  that  Leonidas  ChriMoas 
was  the  oldest  of  the  children  of  Elizabeth  C.  Davis;  and 
that  he  was  horn  on*the  20th  November,  18L7,  and  of  coarse 
that  he  come  of  age  the  20th  November,  1838.  At  October 
Term,  1842,  of  Warren  Court  of  Equity,  leave  was  granted 
to  the  plaintifis  to  amend  their  bill ;  and  the  present  bill,  call- 
ed in  its  caption  an  amended  bill,  was  filed :  at  whidi  time 
.  Leonidas  had  been  of  age  near  four  years,  and  is  consequent- 
ly barred  by  the  statutes. 

According  to  the  same  evidence,  Buckner  Cbristmas  was 
born  on  the  30th  June,  1819,  and  became  of  age  the  30th 
June,  1840.  Of  course,  not  more  than  two  years  and  four 
months  had  elapsed,  after  he  came  of  age,  before  this  bill  was 
filed,  and  the  other  plaintifis  are  jrounger  than  he  is.  They 
then  are  not  barred,  because  at  the  time  thedelendani,  Hitch* 
ell,  purchased,  they  were  in&nts ;  and  the  statute  bad  never 
commenced  running  against  them  or  any  person,  under  whom 
they  claim.  The  defendant,  Mitchell,  contends,  that  this  is 
not  an  amended  bill,  but  on  original  one,  and  that  die  otatules 
of  limitations  must  be  computed  from  the  filing  of  this,  and 
not  of  the  former  bill.  Thcf  plaintiflb  contend  it  is  an  amend- 
ed bill,  and  constitutee,  with  the  original,  one  suit.  In  the 
view  we  have  taken  of  the  subject,  it  is  not  of  much  impor- 
tance to  decide  this  question.  We  are  of  opinion,  however, 
that  it  is  an  amended  bill.  But  it  iotrodnces  new  matter,  or 
rather  a  new  charge  against  the  defendant,  Mitchell.  It  is 
true,  that  the  deed  of  release  or  bargain  and  sale,  executed  by 
the  exectttOTS,  Peter  R.  and  Stephen  Davis,  was  an  exhibit  in 
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Ad  ori|rinal  bill,  and  eonsliiuted  a  part  of  it;  bat  thaobjeetJtia«,iMk 
of  the  bill  was  to  obtain  from  Mitchell  and  Wliite,  the  '*<5on-ZrjJ^^[^ 
veyance  of  the  land  mentioned  in  the  deed,  and  prayed  no  re-    .  t 
lief  againt  Mitchell,  as  to  the  negroes.     This  bill  makes  this  **^*«^*'*' 
chargje,*  and  prays  relief  against  him  upon  this  ground.  When 
ft  bill  is  amended,  the  defendant  may  make  such  defence  as 
he  thinks  proper.  Red.  P.  323.    So  far,  then,  as  this  bill  seeks 
relief  against  Mitchell  on  account  of  these  slaves,  it  is  an  orig- 
inal  charge  brought  against  him  for  the  first  time,  and  he  is 
entitled,  as  to  the  statute  of  limitations,  to  consider  it  an  orig« 
hmI  bill.     Bat  we  repeat,  it  is  an  unimportant  question  here, 
beoaase  it  introduces  a  new  charge  against  tho  defendant, 
Mitchell.      . 

It  is  lastly  insisted  on  by  the  defendant,  Mitchell,  that  he  is 
a  parehaser  for  a  full  and  valuable  consideration,  withoot  no- 
tice of  the  equity  of  the  plaintiffs.  If  this  be  so,  he  will  be 
entitled  to  be  quieted  in  his  possession  of  the  slaves ;  for  in 
that  case,  his  equity  will  be  equal  to  that  of  the  plaintiffs,  and 
they  will  not  be  entitled  to  the  aid  of  the  court. 

It  cannot  be  qoestiooed,  that  Thomas  H.  Christmas,  from 
whom  he,  the  defendant,  Mitchell,  purchased  the  negroes, 
knew  of  the  equitable  claim  of  the  plaintiffs,  and  was  a  mere 
volunteer,  and  therefore  held  the  negroes  precisely  as  Peter 
R.  and  Stephen  Davis  did,  in  trust  for  the  plaintiA,  but  it  does 
not  therefore  follow,  that  the  defendant,  Mitchell,  who  is  a 
purchaser  for  a  vatnable  consideration,  khew  of  their  equity. 
And,  indeed,  his  case  is  so  far  stronger  than  Thomas  H.  Christ- 
mas', that  he  IS  not  a  purchaser  from  an  executor,  but  from  an 
individual,  who  was  in  the  quiet  possession  of  the  slaves, 
elaiming  them  as  his  own.  Notwithstanding  this,  however, 
if  be  purchased  knowing  the  fiduciary  character,  in  which 
Me  vendor  stood  to  the  plaintiffs,  or  under  such  ctrcum- 
eiances  as  onght  to  have  pot  htm  on  his  guard  andcansed 
^  him  to  make  jnqniry,  he  wlli  be  heht  as  a  trostee  for  the  i^ain- 
lUb.  The  defendant,  Mitchell,  admits  that,  at  and  before  Ms 
imrehase  of  the  negroes  in  dispute,  he  had  understood  and  be- 
lieved they  had  been  in  the  possession  of  Backner  Davfs,  and 
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Hm,  UM»  frete  M  m  U0  de^ihi  and  paned  vidi  Ibe  im/  ^fhu  fnpertf 

Ciirittmas  ^^  ^^  pofBeflnon  of  his  axecuioai  and  thai  fiom  comDOO 

r      ruinor  he  bad  understood,  that  Baekner  Daris  bad  appoiaifd 

'^^'"^^  Petes  R.  and  Stephen  Davis  his  execatorsy  and  had  giiw 

them  the  whole  of  his  propertf,  and  left  his  children  eotiraly 

dependent  up6u  them ;  but  of  the  nature  of  hb  title  be  hai 

no  more  ktiowled^^,  than  of  the  contents  of  bis  will.    He  iu^ 

ther  admits,  that  l)efore  and  at  the  time  of  his  porcha$e,lMi 

bad  imderstood  and  believed,  that  the  said  executors  bed  ^ 

tivered  said  negro  sUvm  to  Thomas  H.  Christinas,  aadtbsl 

tbeywere  in  his  possession,  but  upon  wbai  cooaUcratioD,  or 

wb^er  they  were  eonreyed  by  deed  or  merely  by  deHvify,  be 

did  not  know,  but  doubted  not,  that  as  executors,  theylisdty 

law  fnll  pow0r  to  dispose  of  them. 

It  bee  been  argued  before  us,  that  as  Tbonaas  H.  Cbn^aM 
daalt  with  and  took  from  the  execniore  the  negreea  in  dispulff 
Milcbell  had  a  right  to  sopiiose  the  executors  were  rixMAiUy 
diaposiog  of  them.  There  ean  be  no  doubt,  btu  the  power  ^ 
an  executor  over  Ibe  assets  is  very  large,  both  at  law  and  is 
•quity*  And  it  is  so,  to  enable  him  to  execute  the  tmst  em^ 
mitted  lo  him,  and  to  prevent  the  iqconvenienoe  aod  dspgeff 
which  would  result  to  those  dealing  with  btnt  U,  thersiW 
the  transaction  is  nothing  more  than  a  sale  of  a  part  ef  tb^ 
aasets  for  money  advanced  at  the  time,  the  vendee  can  aevir 
be  affiNsted  by  the  fact,  that  it  was  the  intention  of  tt\9  tfX9» 
tars  to  appropriate  the  money  to  their  own  nse,  or  dial  tbaf 
did  adunlly  misapply  it«  McLeod  against  Drummoud,  i7lb 
Yes.  Jr.  158.  &ean  and  (dkers  v.  Roberts  mnd  offten^  4 
Had.  R.  100.  In  other  words,  the  purchaser  is  not  obligei  ^ 
look  to  the  application  of  ifae  purchase  money.  BvXi»t 
Thomas  H.  Chrirtmas  is  not  a  pqrchaseri  but  a  aaere  votaa* 
teari  and  held  the  ncyroes  in  trust  for.  the  plaiettfik  AM 
MitcbeU  denfas  be  had  notice,  an  /aie^p  of  tha  equity  i^^ 
plmotiffi.  Do  not  the  cveutnataneesi  admitted  by  btm  in  M 
answer,  together  with  othem  appearing  in  tfie  iaasa,  i^  ^ 
with  implied  notice ;  are  they  not  such,  as  wonld  bate  pn^  ^ 
man  of  ordinary  prudenfeoy  upon  an  inquiry  imi  to  Iba  ti^  ^ 
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Ike  properijr  he  Ww  about  la  imretuM.  Among  llio  oKbiUlolnM,  m§ 
ilod  mihe cose, isadeed  of  UUH jpven by Tboroao It  Chg*^^ VII^^ZI^ 
naos  to-Tliomaa  Bra|^,  doted  the  9th  of  Marqb)  1827,  to  ae*  t  "^ 
cnre  to  Feter  Bliietiall  atid  Joiin  Wbite  a  debt  doe  to  ibom.  In  W*^ 
tbo  OMarer  to  Ifae  original  bill  filed  by  the  defendant,  Mitcbelli 
be  odouia  this  deed  waa  made  by  his  request.  It  conveys  « 
tmct  of  load,  which  is  dercribed  by  mates  andbotindl;  the  4 

4mA  then  9m  a  fufther  description  staleSi  ^  which  land  the  late 
AadBMr  Dains,  by  his  last  will  and  teatament,  left  to  tbeipe 
and  au^pon  of  his  eon,  Peier  BL  Davis.**  Although,  tbeni 
flaogeaenil  mwot  in  Ifae  neighborhood  wee,  tfaelBMckiiarOat 
tia  had  willed  10  hb  etecatora  tfl  bis  propeilTi  aadkftl^ 
chsUaen  depsadeiH  on  ibeiii»  here  waa  direct  oolite  to.  the  de?* 
fMadanti  Mitchell,' thai  such  coomion  rumor  was  falas^tboi 
Bockoer  IMvis  had  ftot  acted  the  umMUural  pari  altvibttted  to 
kas ;  thm  ho  hod  not  devised  all  his  propeity  to  his  weciitoi% 
and  loft  hi4  children  deslitiile;  that  he  had  pitfrd  tUe  laiiiA 
m  tbeir  hands  as  tnurtoes  for  Ftoier  M.  Davis,  ooo  of  theohil* 
dMB.  Wo  will  not  soy  tUs  deed  was  notice  to  I!^ter  Mittbeli 
of  all  Ihe  trusu  in  the  will^  but  we  do  say,  it  waO  saAcioni  lo 
pot  hiffl  on  bis  gtioid,  aid  impoae  upoa  Mas  the  duty  and  no^ 
aeteity  of  ioqoiriog  into  the  thie  of  his  vendor  alkd  of  the  ego< 
ooalors;  Mop/es  v.  MeMik  and  ^ikmrSf  1  Mar.  8ML  Bof 
again  :  another  exhibit  in  the  l^aae  is  the  deed  ftaoi  Peter  & 
and  Stephen  Davisi  lb  Tbotaae  H.  Chrietaiae.  TbodMrio^ 
of  consimctive  notice  aiises  out  of  .the  doty,  as  aa  act  of  Odwh 
aaao  prndenee,  in  every  purcbeaer,  to  eee  that  his  vendor  hat 
jN'fOio  fade  d  good  tille ;  and,  thMefoie,  he  will  be  aSNMA 
with  iun»es  of  tha  contents  of  such  deeds  dl  docuoient^  on 
im  vendor  mnet  produce  to  make  out  liia  title,  lieoce^  Wu^ 
elieboirid,  in  this  case^  have  called  for  the  conveyance  ifami 
Bitekner  Davis' ojteontors.  That  deed  etaleatb(|t  die  eaMlor 
bad  dispossd  of  the  negroes  by  his  will,  as  his  piopeiiyi  apdr 
that  the  executors  gave  them  up,  and  thofeby  conveyed  theai: 
to  Christmas  upon  a  claim  of  propisrty  by  him,  whieb^  upon 
the  face  Of  the  deed  was  maoifiBstly  unfunded  in  law^  and  to 
which  th«  ooecntors  ought  not  to  have  yielded/     'the  court 

£t  4 
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lai!t,Mi».MuilMtt6ibrt  so  decclnted  dpoii  that  deid^  and  ibat  CbrM* 
— — -  dms  beoHiM  a  trustee  for  his  thiMren,  upon  the  fiiooof  Iw 


^v^  tMe,  havidg,  withoat  any  conaideration,  taken  from  the 

*^^*'^  ttlora  a  deed  fer  their  testator's  property,  stated  in  the'  deed  to 
bav6  been  bequeathed  by  the  testator.  In  the  same  mmmtf 
tad  for  the  same  reason,  it  wonld  have  been  aetual  notioe  fo 
Mttcbcln  if  be  had  seen  it ;  and  in  law,  it  is  constractfare  no* 
tfee  Of  its  contents,  and  by  consequence  of  the  ooMems  of  the 
win,  if  111  taw  he  ought  to  have  oalM  for  it,  in  orderly  makB 
Mt  It  good  title.  That  it  was  so  necessary,  iro  think;  eteuv 
If  Thomas  H.  Christmas  had  purchaied  tho  negiMS,  mti 
^onM'hatis  Omm  that  to  Mitchell,  then  be  would  taM  had 
im  apparent  title,  as  slaves  can  poss  in  thte  SMtf  in  Aat  node. 
Bbt  such  waenot  the  case ;  he  was  a  mere  volunteer,  and  Ini 
flot  hfld^he  poMSssion  one  year.  ThehBfbie  hie  deed  was  m- 
dRSpen8abte,'to  give  him  any  appearance  of  tMe,  u»dM  the  flx« 
tefitolt  of  euckner  Davis,  ftait  whdm  Mltehell  udmilste 
Iroew  ChrtsUfMB  claitfued.  It  is  said,  htdeed,  that  liiis  doetrfaw 
of  oonstruef ive  nctice  apfrtics  only  to  real  astute,  becaeuse  fbal 
eirittot  piM  by  pAroL  Bor Maves  are  vMnw  the  aamafeasoiiy 
ki  those  eases  in  whidi  a  good  title  iiUer  etoos  can  be  auria 
only  by  deod,  to  wit,  giib,  whioh  was  the  caaa  heia.  Beaidso 
ft  is  a  mtotake  to  shppose^  that  it  does  not  apply  to  all  cases  of 
porsanaUy,  where  a  purchaser  knows  his  veiidor  deri^rsd:liis  ti« 
lla  UUMr  a  deed,  wilt,  or  other  writing,  lie  most  look  to  tfaeaa 
daetftuents  thismselves,  and  nottriM  to  any  rapresentaitOQ  of 
Hvs  ]«ny.  This  i^  ftitly  estubliabed  by  the  oose  of  HUlagraimi 
t^pstm  and  Wrigki  and  others,  7  Yes.  Jr.  15a  In  that 
aiBe,  BNuiibeth  Smfth,  by  her  will,  bequeathed  to  faer  esoei^ 
tors  alt  herpersonal  estate,  seeureties  for  meneysj  goodsawl 
ehalteto,  iu  trust  for  certain  legatees,  among  whem  wars  the 
phfinKSs.  and  appo'mted  the  defendants,  Simpson  and  Wiigfa^ 
her^eze^Aitors.  At  the  time  of  her  death,  certain  stocks  and 
aimuitles  were  srisndhig  enlhe  books  of  the  bank,  in  the  naBoe 
Of  3slin  Smitb,  of  whom  Bihabeth  Smiths  was  the  executrix. 
SimpMn  alleging  th«  suksk  to  be  bis,  by  the  will  of  Klizsbeth 
Smith,  transferred  i«  to  the  defendants,  ftloftt  d&  Oo.iiis  bank- 
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WS  mi  ft  8e^«ril{r  lor  fiUQh  money  as  b#  then  owed  t|eiD|.^ilnpi|[iW6.: 
W4g^t  l^i^reftiW  owe  theqa.  The  bill  iir^.  filed  ^gA|t«t  tlie.^^^-- 
faecuiors  una  egaiost  filoffiit  &.  X}o«  to  cMWal  a  reqoQreraDc^r  ▼. 
of  the  8i)9ck(  The  baokers  deqied,  thfat  At  ibe  iiqjc^  of  jtl^  Mi(P^f}k 
Iraqsler,  th0y  knew  or  suspecl^  the  alock  did  not  teloof  (9r 
8iim»on,  abeoUnelyi  eMhor  aa  ejcecator^r  dewieee  4^f  El^pfbetbi 
Smith.  Th^re  was  up  evidt nee  in  the  case,  Th9  Ott^ar  ^ 
ttejrollgy  in  closing  bie  opinioa,  pbsertesi  <<  HithiQr^i  1  bayi9 
•uppooad  4ha  aasigiMi*  of  the  eseffoior  bava  flaen  H.  ams  i^ 
fwe ;  conuDQir  pnid<tnce  ravMrad  (|ia(*tha9  ahoiiM  1^  at  \kfi 
mWj  and  not  take  tfaa  aaaoom'^  WQudi  aa.t^  b»  riibt  u«da«  ;t(, 
if  they  ncigleot  that  and  take  the  chaoaa  of  hi^  «paeJ(iiig.  tfvt 
truth,  they  most  iocor  the  boaard  of  his  Maa^iopd*  .  T)V 
rights  of  third  persons  must  not  be  affected  by  ^ir  A^if 
fpeaoe.  Ido  not  impiite  to  them  <ttcept  &»ud» but  ttmy  ffied 
vashiy,  ineaotiaiialy  and  withpiittba  ooowMf  atKMtiW^iuiNt 
in  the  ordmary  aourae  of  boaioa^s.  Jit  Wf»  gfoea  9ag|igM«l 
not  |o  look  at  the  will,  under  which  alana  a  t|t|^  oo|i)4  Mt 
given  to  them."  This  case  decides  two  principleei  (ina^ 
which  is  important  an  the  one  before  us;  tbe  one,  that  mt/sff- 
era!  pecuniary  legatee  has  a  right  in  equity  to  fbllQW  l^saMb 
and  the  other,  that  gross  negligence,  on  the  part  of  hiok^  who 
deals  with  an  axeciitor,  will  in  equity  be  considered  nociaep^ 
the  abuse  of  his  authority,  although  in  the  transfer  of  person- 
nlties.  The  master  of  the  rolls  uses  very  strong  languagf^ 
We  will  again  repeat  we  are  satisfied,  the  executors,  in  tjbip 
cose,  acted  under  an  honest  mistake,  and  that  when  Mr.  Da- 
vis, at  the  sale  of  the  negrojes,  assured  the  defendant  S|ifchall 
he  might  safely  purchase,  he  honastly  believed  so,  nor  would 
we  impute  to  the'defaridant.  Peter  Mitchell,  nnythihg  more 
than  gross  negligence.  Ho  knew  of  the  existence  of  Buckner 
Davis'  will ;  he  ought  to  have  examined  it,  and  not  relied  up- 
on the  representation  of  the  executor  or  of  Christmas :  if  he  had 
So  examined,  he  would  have  seen,  that  the  executors  were  but 
trustees,  and  could  not,  ample  as  their  powers  were,  rightfully 
alienate  the  fund  intrusted  to  them,  but  for  the  purposesof  the 
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jnnciMinist    He  oit^ht  to  htte  eaHed  on  ThonMB  H.  CtiriilvMs  to 

OhrteniM^^**"*  ^  ^^^  '''*  ^^^'^  ^  ^^  slaves,  if  he  hud  any ;  if  be  hid, 
T  '  he  jeoali  have  found  that  he  occupied  precieely  the  positiaa 
^  ^'  of  the  executors,  and  held  the  negroes,  subject  td  the  same 
truflB.  Mr.  Mitchell,  then,  has  been  guihy  of  such  giosi  oeg- 
iSgmiee,  fs,  in  eq  ntty,  renders  him  chargeable  with  notiee  df 
tfie  eqjftttable  rights  of  the  plain  tiib,  and  beholds  the  slaves  in 
trust,  for  them.  1  Mad.  Eq.  268.  Soott  v.  Tifler^  2  Dick,  78S^ 
with  the  exoeption  of  I^eonidas  Ubristnas,  whose  ctatm  is 
barred  by  the  statute  of  limitalfons.  Pteter  Mitchell  is  not 
a  tmslee  eraated  by  act  of  the  parties,  but  dedared  so  by  eqai* 
ty,  in  which  case  the  statute  is  a  bar.  f)M9  andt4hars  agabai 
TVrrmce,  f  How.  41i.  Edwards  r.  The  UnivmUy,  I 
Dev.  d&  Bst.  326. 

The  defendant,  Peter  Mitchell,  in  his  answer,  calls  upon 
the  defNidant,  PMer  R.  Davis,  to  file  two  certaiD  deeds  execo- 
ted  to  him  by  the  plaintiff,  Buckner  Christmas.  Two  deeds 
have  been  filed  by  h^m,  ^nd  we  are  to  presume  they  are  those 
called  for,  as  no  qjuggestion  to  the  contrary  has  been  made. 
We  haye  examined  tbem,  and  find  they  hnve  no  edfect  or  bear- 
ing upo^  the  case  now  befoire  i^s. 

There  fpust  be  a  reference  to  the  Master,  to  take  an  accoent 
of  the  hires  pt  the  negroes  in  the  possession  of  the  defendant, 
Mitchell,  and  in  taking  said  ocpount,  he  will  allow  the  defend- 
aot  all  just  charges  for  raising  the  young  negroes,  also  the 
hire  of  Tom,  to  the  time  qf  his  sale,  the  price  at  which  he 
aold,  and  the  expenses  incurred  by  the  defendant  in  making 
the  sale ;  the  bill  is  dismissed  as  to  White  with  costs. 

'    ^B^  (^9Rf Ajip  P»ine  aecoidinglyr 
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AARON  CHRISTMAN  &  AL.  vs.  THOMAS  B.  WRIGHT  &  AL. 

tkat personal,  ibr rtaltceariiy;  and,  ifhedoea  U  bomfdt^  he  is  aol  i— pmyi^    ~~        -^ 
bleto  his  ward.  And  if  this  real  security  should  prove  insufiicie^t^  the  vg|d 
cannot  resort  to  the  sureties  in  the  original  bond  for  the  debt. 

CanaetranMaittfld  fromtba  Ganit  of  Equity  of  Sony  Gooi* 
tjr,  at  tbeSprii^  Term)  1«46. 

The  ibllnviog  fiiots  eoBstiiotetbe  can : 

The  pittintii;  Chmtman,  was  the  guatdtan  of  hia  buAm^ 
Moaea  Chrisimnny  and,  as  a  part  of  bis  estate,  had  in  bis  hands 
the  bond  of  Tbomaa  B.  Wright,  one  of  the  defendants,  to 
whieh  ArmMrong  and  Mortin,  the  other  deftndants^  aie  sws- 
Itiea.  At  November  Temo,  1888,  the  said  bond  was  by  the 
plaintiff  giirep  up  to  the  defendant  Wfigb^  wbo,  at  the  same 
term,  executed  and  deliyeredto  the  plaintiff  bis  bond  for  the 
jItBoont  of  the  first,  without  any  surety,  but  executed  a  deed 
.of  trust,  for  a  tiact  of  land  called  Mount  Airy,  to  one  Jackson 
WiUianiSy  lo  secure  to  the  said  Christnian  the  payment  of  the 
said  last  mentioned  bond.  At  the  time  this  second  bond  and 
4he  deed  of  trust  were  executed,  seveml  judgments  had  been 
obtained  in  the  County  Court  of  Surry,  of  which  Arodslrong, 
the  defendant,  was  dark,  and  of  the  existence  of  which  be 
was  apprised,  and  under  these,  or  some  of  them,  Motmt  Airy 
was  sold.  Other  judgments  to  a  very  laige  amount  were  ob- 
tained in  other  courts  against  the  said  Wright.  At  the  time 
this  arrangement  look  place,  Wright  was  in  the  possession  of 
a  Tery  large  property,  which,  open  sale,  produced  upwards  of 
#40,000,  all  of  which  was  sold,  and  left  Wright  entirely  in- 
aolvent  No  part  of  the  property  of  Wright  was  appropriated 
to  the  payasent  of  the  plaintiff^  debt  or  any  part  of  it,  nor  did 
he  make  any  effort  beyond  taking  the  deed  of  trust,  to  sobject 
any  portion  of  it  to  the  payment  of  his  claim.  Moess  Cbirist- 
maii  is  dead,  and  the  other  plaintiff,  Hayne,  is  bis  administm- 
tor.     The  plaintiffs  charge,  that  Christman  was  induced  to 
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June,  1815  giv«  up  Che  bocul,  which  he  held  upon  the  defendant  Wr^l, 
Chrimnatt*'*^  ^  °^^^  ^^  arrangement  he  did  in  November,  1838^ 
y       through  the  frand  of  the  defeudanls,  particularly  of  the  de- 
Wright.  f^pjuQi  Armstrong ;  that  he  and  Martin,  becoming  aoquainted 
with  the  heavy  responsibilities  of  the  defendant  Wright,  and 
'bmog  akttiDBd  fat  tlieur  own  safety,  ooa^»iied  together  wdh 
Wright,  to  induce  him  to  give  up  the  bond,  in  which  ttiey 
were  sureties,  and  take  thesinglebond  ofWright,  secured  by 
the  deed  of  trust;  that  Armstrong  knew  of  the  judgments  ob- 
auned  in  filokes  and  KockiaghaaB,  and  also  thoae  in  the  Coan- 
ty  Court  of  Surry,  and  that  the  lienfi  of  the  latter  waald  over- 
reach the  deed  of  troat,  and  leuder  it  of  no  aceount  te  him ; 
thai  ArfloatroBg  Arat  proposed  the  ofrafigemeot  to  bio^  and, 
'   after  mochpaKtuaMOB,  ha  was  induced  to  accede  to  it,  fram  Ms 
tica  ooufidanca  in  the  integrity  of  Araastrongt  and  of  his 
faaowledga  of  basioess,  he  himself  being  yoQog  and  aot : 
aequaimad  with  business,  and  he  asks  thst  the  old  bond  i 
beaet  up,^aml  Armstrong  be  decreed  lo  pay  it,  Martin  faei^g 
insolvent. 

The  defendants,  Armstrong  and  Wright,  deny  pontmtf, 
chat  the  arrangement  was  made  by  their  advice  or  at  theirai^- 
gestion.  Tiie  defendant,  Armstrong,  allies,  that,  amil  Fri- 
day morning  of  Surry  County  Court,  he  had  not  any  idaa, 
that  Wright  was  at  all  embarrosaed ;  tiiat  he  was  a  man  af 
large  property.  At  that  cour^  judgments  to  the  amomit  #f 
$5,000  were  entered  up  a^nst  him,  and  Wrigitt  told  him,  he 
expected  to  be  pressed  and  sued,  as  well  for  his  own  driite  as 
for  thoae  where  be  was  sarety,  and  that  he  must  tell  Clwwt- 
nan  to  bring  his  bond  to  court,  and  they  the  obligors  oBiDt 
confess  a  judgment  on  it  to  Cbristman  ;  tha^  he  accordmgly 
did  80  iafocm  Chnstman,  who  appearrd  not  inclined  to  take  a 
judgment,  and,  after  some  time,  hiaoself  proposed,  in  the  place 
of  die  judgment,  to  tako  a  deed  of  trust  on  the  Monai  Airy 
estate.  To  this,  he,  Anibstreng,  positively  refiiacd  his  asseDt, 
obMmag,  if  he  was  to  be  held  bound  for  the  debt,  a  judgptetit 
nuiit  at  that  court  be  confessed  fay  them  all ;  that  Wiagbt  was 
at  first  unwilling  to  give  the  trust,  but  yielded  lo  fbe  wishes 
jof  the' plaintiff,  Christmaa,  who  aj)peared  to  prefer  the  seeuh- 
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ly  of  the  trnsf,  to  tlie  persoml  aecnrily  of  ths  de(iMidftQti»J)»eiiM&- 
ArmstroDg  and  Mardii^  and  accordiagrly,  at  his  ingluoe^  ^^^aSimm* 
armngemeiit  was  made,  and  the  old  boad  snrreDdaiad  up ;  t 
(hat  the  Mount  Aity  estate  watf  worth  at  least  #10,000.  Ha  ^'^^^ 
denies  that  he  had  any  knowledge  at  that  thne  of  the  Siokea 
and  Roekfngham  judgments  agaiDst  thtf  defendimt,  Wright  v 
ndoiifei  lie  koew  of  those  obtained  in  the  Oonnty  Coort  of. 
Bnrty ;  md  air«rs»  tbat,  to  his  faelieT,  the  phttntiff,  ChtialHnHH 
also  knew  of  their  existence,  for  nne  of  them  was  obtained  by 
bfan ;  tmt  he^verethat  he  had  the  ntmoet  eonfidence  in  fiU. 
•biltty  of  the  defendant,  Wright,  to  pay  them  oat  of  the  money 
he  believed  he  had  on  band,  and  out  of  debts  doe  likn.  lb 
alleges,  that  if  the  plaintiff,  Christmnn,  has  lost  his  debt,  it  is 
by  his  own  negligence;  as,  although  the  Surry  judgments 
overreached  the  trnst,  yet  he  could  easily  have  had  the  execu* 
lions  issuing  on  them  levied  on  other  property  of  Thomas  B. 
Wright,  of  which  there  was  an  abundance,  whereby  the  Mount 
Airy  estate  would  have  been  freed  from  the  lien  and  rendered 
available  to  discharge  his  claim.  Whereas,  he  suffered  those 
executions  to  be  levied  on  it,  and  made  no  effort  to  relieve  it, 
and  suflered  it  to  be  sold ;  and  *the  balance  of  Wright's  pro^ 
perty  was  sold  to  discharge  judgments  subsequently  obtained^ 
He  further  stateS|  that  in  most  of  the  judgments  obtained  at 
the  November  Term  of  Surry  County  County,  the  defendant 
Wright  was  but  a  snret|^  to  principalS|  who  were  themselves 
able  to  pay,  or,  in  ca^es  where  he  was  co-surety  with  others, 
they  were  also  able  to  pay ;  and  that  ho  was  well  justified  in 
believing  that  Wright  would  be  able  to  duK^harge  his  liability 
without  any  sale  of  property*  He  denies  that  it  was  at  his 
suggestion,  or  that  of  Wright,  that  the  arrangement  complain-, 
ed  of  was  made,  or  that  either  of  them  iised  any  persuasion 
to  induce  the  plaintiff  lo  enter  into  it,  or  that  he  was  guilty  of 
any  concealment  whatever. 

The  answer  of  the  defendant,  Wright,  is  very  much  in  ac- 
cordance with  Armstrong's.  He  states,  that,  becoming  uneasy 
about  his  circumstances,  he  was  anxious  to  secure  his  sureties 
ia  the  bond  to  Christman,  and  told  the  plaintiff  and  bis  sure- 
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jo>e,MWiiai,  that,  fb  ofOet  to  aecim  them,  iboy  iteiaiiill  confess  judf 

^^i^^^^i^^  msoi  OD  the  bond ;  and  that  he  ezplAioed  to  Chrittnum,  why 

v^      be  wbbed  it,  and  why  it  would  be  bettor  for  htm,  GhnatniHi^ 

'^^  to  take  the  jttdgmant  than  the  traet,  as  he  would  thefeby  bind 

the  property  of  all  of  theoL    But  that  Dbristman  preferred  the 

trtist  on  the  Mbnnt  Airy  estate,  takhig  his  bond  withdliit  ft 

surety ;  that  at  the  time  the  anaogeaMnt  was  aaade,  be  was 

poMscd  of  property,  which  was  afterwaeds  apid  imdet-ex^ 

cations,' most  of  them  subesqueiHly  obtained^  fof  morethait 

fMjOOO.    He  denies  alt  fraud  or  cond)ination  witir  the  detm-* 

dants  to  induce  the  plaiiitiff  to  enter  into  the  armngeneot  ^ 

but  that  it  was  his  own  volnatary  choioei 

iBflfiCsA  ibr  the  plaintifi& 
MotrehMd  ior  tlie  defendants. 

Nash,  J.  l^ic  plaintiffs'  claim  to  the  interference  of  this 
court  is  founded,  not  on  the  fact,  that  he  has  exchanged  a  se- 
curity, which  was  substantial  and  valuable,  for  one  that  has 
proved  illiisofy,  but  tipon  the  alleged  fact,  that  he  has  been  in- 
diiced  to  do  so,  by  the  fraudulent  e6nduct  of  the  defendants. 
We  say  the  plafntid",  bei^ause  we  6onsider  the  administrator, 
Hayes,  ds  &  mere  looker  on,  whhont  interest  in  the  ultimate  re- 
^'ilt ;  foir  let  this  Case  eventuate  as  it  may,  the  interest  he  rep- 
resents is  safe,  a^  long  as  his  co-pldifntiff  and  his  sureties  are 
a^le  to  discharge  the  debt :  provided  at  Idltisf,  the  plaintiff 
Christman  did  not  a(5t  hcria  fid€.  ft  iS  aqti^tion  of  less  be- 
tti^een  the  plainfilf  Christman,  and  the  defendant  Armstrong. 
At  law,  Christman  has  nd  elaitti,  afid  he  tkanoX  Expect  this 
court  to  deprive  Armstrong  of  a  defence  whidh  Cbm]|)l^eiy  pib- 
tects  him;  to  take  from  his  shdiildex^  a  load,  which  thb  law  has 
placed  there,  without  making  out  a  clter  ca3^  entifling  hinl  to 
equitable  relief:  and' the  Only  evideneift  ih  th'e  dn^  iiT  thb  an- 
swers. His  equity  is  fully  and  conipfetely  denied,  by  di^  an- 
swers. This  is  not  the  case'  of  a  defendant  bringing  forward 
new  facts  to  set  up  an  equity  in  himself,  to  liepel  that  of  the 
plaintilT;  but  one  where  the  answers  deny  the  facts,  i^'pon 
wlnCh  the  whole  equity  of  the  bill  re^.     'J^he  okiswertf  ex- 
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ptmAy  dtny  «Il  fraud  and  combination  and  fionspiracy  to  im-  Jhi^  iM* 
poae  on  ttie  plaintiff,  or  tbot  it  was  at  their  instance  the  w-ciriiUMa' 
mngement  vvas  made.    And  the  defendant  Armstrong  denies,       ▼ 
Chat  he  concealed  from  the  plaintiff  anything  concerning  the     '^^^ 
matter,  it  was  his  daty  td  disclose ;  he  denies  that  he  knew  atfy 
thing  of  the  existence  of  the  judgments  in  Stokes  and  Bock* 
iogbam.    Nor  indeed  does  it  appear,  by  eridencei  f  bere  were^ 
at  the  time  the  new  arrangement  was  raadoi  any  such  jndg-  ~ 
menis  in  existence.     Looking  into  the  case  as  presented  by 
the  bill  and  answers,  it  is  n6t  difficult  to  satisfy  ourselTee  aa- 
to  the  real  truth  of  the  matted    The  plaintiff  did  not  wish  to 
collect  the  money  due  his  ward.    If  be  did,  he  knew  it  would 
be  necessary  to  loan  it  oot  agMn,  as  he  was  obliged  to  kmf  it 
out  at  interest.     He  concluded  landed  estate  was  heller  than 
personal  seenrity ;  and,  in  general,  bis  rsasoningWonld  hanr 
been  right ;  In  this  instance,  it  has  preyed  fallacious.    It  is  in 
the  province  and  duty  of  a  guardian  to  exchange  one  iteourfty 
for  a  debt  due  to  his  watd  for  another,  which  he  deems  betleri 
and  if  the  latter  shonld  fidl,  it  is  no  ground  Stn  neunring  to 
the  parties  bound  in  the  former.     He  cannot  be  peimitfsd  lor 
leaortto  hieold  seeiurity,  and  therd)y  saddle  Armstiong,  whcf 
is  but  a  surety,  with  the  Km  he  must  himself  abide. 

Pbic  CuEi  am.  The  bill  dismlmsd  trfth  SMIr 
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AWD  OTHEpp. 

][^||^|_|^  A  teaUtor  deriaed  to  his  dangliter,  7u««  a  aflgro  ^vomaii,  andto  nfh  < 
'  to  Jtob  algw  tacrttftw  hive/the  Ima^^atf^tifgm  iMmkn  ibii i 

J«Ml^4t|fQehi^m,•p<i|^  9ff9i;o  wfoi^  ^  iaww^  two  bqjfy  nkj^ok 
upm  taken  by  JaM's  husband  oat  of  the  llmiti  of  thi^  State,  and  hairie  never 
bten  retomed— J9(9{i|  that  the  ejkeeaton  were  aot  responiible  for  their  low 
that  th^  assent  to  the  legaeyto  Jaaerested  the  legal  title  is  those  In  re- 
nMMler,  whenever  the  eendngaficyshoriUlupffea,  asdthtrtheoBnMn 
theti<bie-hadM.taKher  mmoI  ererilis  mftffii' 

.  .^.yPfii  ▼,  FFa2f0ii>  1  Mar.  180,  cited  and  approTel 

Chtttse  Inmsmicted  fiom  the  Siiparior€oort  of  Law  €inMl&^ 
fonMrg'  Gbonly,  ai  tho  spring  Term^  16Mb 

¥he  facts  of  the  case  appeared  to  be  these. 

James  McCombs,  on  the  16th  day  of  May,  1842,  ittade  his 
will  and  appointed  the  defendants  his  executors,  and  bequeath- 
ed jaiQl)o^  <<  as  for  mgr  iU|09o  woman  Hahnabi  that  l^lel 
my  daughter  Jane  Kerr  have  the  use  of,  and  the  increase  of 
the  said  Hannah,  that  she  shall  hare  after  this  date,  I  give  to 
my  daughter  Jane's  increase,  that  she  may  bear  after  this  date, 
and  the  said  Hannah  to  remain  with  my  said  daughter  Jane 
until  done  bearing,  then  at  hor  own  disposal.  The  teatatM^ 
daughter^  Jane  Kerr,  aAer  the  date  of  ber  ftther^  will,  had  ia- 
808  two  daughters,  Mary,  who  married  William  Achesoo.  and 
Eliabeth  Kerr,  and  they  are  the  plaintiffit.  The  slave  Han- 
nah, after  the  date  of  the  said  will,  had  two  sons.  Hannah 
with  her  children  remained,  as  they  were  directed  by  the  wilt 
to  remain,  with  the  testator's  daughter,  Jane  Kerr.  And  the 
executors  assented  immediately  to  the  said  legacy.  William 
Kerr,  the  husband  of  Jane,  and  the  ftther  of  the  two  plain- 


SUPRBlie  GOIylR^  OF  ^ORTH  QAROLINA.  m 

tittif  E\MSMh  Kerr  and  Mary  Achesoo^  laft  bis  wife,  ao4  June.  100 
went  lo  unknown  and  foreign  parts,  and  oarried  or  coused  to  ~^^^^]j^ 
be  carried  out  of  the  jurisdiction  of  the  court  the  said  two  ne-      r 
gro  boys,  the  childm  of  Hannah.    The  bill  seeks  to  Ml|ect  ^<^<>»^ 
the  executors  ot  the  said  will  to  account  for  the  said  two  ne- 
gro boys.    The  defendants  in  their  answer  insist,  that  the  tes- 
tators daughter,  Jane,  had  a  legatory  interest  in  the  slave  Han. 
nab,  at  least  for  her  life,  as  it  was  uncertain  whether  Hannah 
would  cease   to  have  children  before  the  termination  of  the 
life  of  Jane ;  and  that  the  assent  of  the  executors  to  her  lega- 
cy for  life  in  Hannah,  who  at  that  time  had  no  children  born 
that  could  pass  by  the  said  clause  in  the  will,  was  an  assent  to 
an  the  subsequent  takers  of  a  legacy,  limited  over  by  way  of 
remainder  or  executory  devise,  and  turned  all  their  estates  tb||t 
were  in  remainder,  as  well  aatfie  life  estate  of  Jane,  into  legal 
esiai^,  as  soon  a»tbe  contingency  happened  onwhiohtbef 
r^ted. 

Osborne  for  the  plaintilTs. 
AlmifamUr  for  the  dsftndants, 

Daniel,  J.  We  think  the  law  is  as  contended  for  by  the 
defend^ts,  and  that  it  is  a  complete  answer  to  the  demand,  of 
the  plaintiffi.  Dunwooddie^s  Ex^rs.  v.  Ccarringioni  2  Car. 
f  i.  R.  469.  Alston  v.  Positr^  1  Dev.  Eq.  VST.  Butfteii  r. 
Roberts^  4  Dev.  87.  EtHeridge  v.  Bell^  5  Ired:  87.  But  this 
rule  would  not  bold,  when  afier  the  death  of  the  first  talcer, 
the  executor  has  by  the  will  a  trust  to  perforffi,  arising  out  of 
the  property,  which  must  therefore  be  subject  to  his  control, 
end  of  course  he  must  haVe  the  legal  title ;  Ihld.  S.  P.  Al- 
len's Ex^rs.  V.  Watsotij  1  Mur.  189.  By  the  will  of  Jmnei 
McCombs,  his  executors  wei'e  not  placed  as  special  trustees  of 
the  increase  of  Hannah,  for  the  benefit  of  the  after  born  chil- 
dren of  the  daughter,  Jane  Kerr.  It  is  to  be  regretted,  thiit 
some  person  had  not  acted  as  next  friend  to  Kerr^s  children.^ 

But  we  must  say,  that  (He  plairltifis  haVe  no  equity  to  make 
,thc  defendants  account  for  the  said  negroes,  which  were  vest- 
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;mM,  1845  ed  in  the  plaintiA  without  any  farther  act  by  the  executors. 
'''■^"  And  the  bill  must  be  disiniseed  with  costs. 

Pbr  CvmiAHt  Bill  dismissed  with  costs* 


BENJAMIN  RADCUFF  «i.  BARTHOLOMEW,  AU^RESS  ^  Cp. 

When  a  bill  itttcs  a  fact,  which  is  fa  the  defendant's  own  kaowMse,he  nasi 
ssswer^MJlMMiy,  and  not  as  to  bis  israemhraace  or  beUet 

^1ltas|p  iaeunot  within  his  knowledge,  he  most  aa#wer  as  to  hisni^- 
matifn  and  heHef,  and  not  to  his  infonnation  or  hearsay  merely,  withoot  sta- 
ting his  belie£ 

^¥htt  he  answers  he  hath  neither  knowledge  or  isforvation,  hie  betirf  is  vn- 
tiiipoitpnt,aad  he  need  not  state  it.  Itis  sufficient  for  him  to  stale,  that  he 
dosenot  know,  nor  )ias  he  heard  or  hscn  inlorfflcd  of  the  fads  ohaifsd  in 
the  hill,  save  hy  the  bill  itself! 

An  answer  made  by  %  principal,  upon  the  information  ot  his  agent  in  th^  mat- 
ters in  contest,  which  informatidD  he  avers  he  believes  to  be  true,  is  chNbed 
with  all  the  authority,  and  has  all  the  effect,  of  one  made  upon  the  penonei 
knowledge  of  the  defendant. 

When  a  fact  has  been  fbtind  by  a  vcDdict  of  a  jary  in  a  suit  at  law,  the  losi^ 
paity  cannot,  without  some  fzplanation,  have  the  matter  re-tried  in  a  Coait 
of  Equity. 

The  cases  of  MeFMmnd  y.  McDrnpeO^  1  Car.  L.  R.  110,  and  Pmee  t.  NmKag, 
I  Dev.  Eq.  890,  cited  and  approved. 

This  was  an  appeal  from  an  interlocutory  order  of  the  Court 
pf  Ec[uity  of  Buncombe  Countyi  at  the  Spring  Term,  1845, 
iiis  Honor  Judge  Manly  presiding,  by  which  order  it  was  di- 
jeeted,  that  the  injunction  granted  in  this  case  by  a  judge  in 
Xhe  location,  should  be  dissolved. 

The  UIl  sets  forth  that  the  sons  of  the  plaintiff,  Hillary  and 
Thomas  Badcliff,  lived  in  Georgia,  and  had  purchased  from 
the  defendants,  through  their  agent  Ebenezor  W.  Tollman,  a 
jAmber  of  clocks,  and,  to  secure  the  payment,  executed  and 
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deKrered  to  the  agent,  Tollman,  their  promissory  note  for  the  June,  18^ 
'sum  of  $650 ;  that  after  this  note  was  delirered  to  the  agent,  ^^^^^^j^ 
without  the  knowledge  or  consent  of  the  said  Hillary  and  ▼ 
Thomas,  or  either  of  them,  it  was  altered  by  affixing  a  seal  tdtbe  ^^Pf*^ 
signature  of  Hillary  Radcliff,  and  striking  out  the  word  George 
and  inserting  the  word  Alpress ;  that,  in  this  condition,  it  was 
presented  to  the  plaintiff  by  Tollman  for  his  signature,  who. 
At  the  same  time  told  him,  his  sons  requested  him  to  execnte 
it,  and  that  he.  Tollman,  accepted  it  only  upon  condition  he 
should  do  so ;  that  the  plaintifi,  accordingly,  did  execute  if,  in 
the  spring  of  1840,  bnt  that,  at  the  time  he  did  so,  he  had  no 
idea  the  forgery  had  been  committed  upon  it  in  the  manner  set 
forth.  The  bill  further  states,  that  the  clocks,  the  considera- 
tion of  the  note,  were  defective,  many  of  them  totally  worth- 
less, and  an  entire  loss  to  the  sons  of  the  plaintiff,  iMides 
freight,  pedlar's  hire,  d&c.  In  his  atnended  bill,  as  it  is  called, 
the  plaintiff  further  charges,  that  the  forgery  was  committed 
b^  the  agent  Tollmab,  as  was  expressly  proved  on  the  trial 
at  law  by  two  witnesses,  and  that  the  defect  in  the  clocks  was 
known  to  the  defendants  at  the  time  of  the  sale.  The  bill 
then  sets  forth,  that  upon  the  said  note  the  plaintiff  had  been 
sued  and  Judgment  recovered  against  him  by  the  defendants, 
and  prays  for  an '  injunction,  and  concludes  with  a  general 
prayer  for  relief. 

The  defendants  admit,  that  Ebenezer  Tollman  was  their 
agent  in  the  sale  of  the  clocks  mentioned  in  the  bill,  to  Hilla- 
ry and  Thomas  Radcliff,  and  in  accepting  the  bond,  the  sub* 
Ject  of  the  complaint.  They  say  that,  as  to  the  circumstances 
attending  the  transaction,  they'  are  personalty  ignorant  and 
know  nothing,  except  through  their  said  agent;  that  they  be- 
lieve the  statements  made  to  them  by  their  agent  to  be  tnie,  and 
aver  they  are  so ;  that  the  complainant  had,  before  the  sale 
of  clocks  to  his  sons  Hillary  and  Thomas,  agreed  with  the 
said  Tollman,  that  he  would  be  their  surety,  and  had  according- 
ly executed  a  note  or  bond  for  a  previous  sale  of  clocks  to  them, 
which  bond  had  been  discharged  by  Hillary ;  that,  upon  the 
sale  of  the  clocks  now  ii^  controversy,  Hillary  Radcliff  him- 
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Jm^,  i845|0K4yiliyepedto  lh«iaid  ToUmaa  iheboBdcdii^iB6dof,Aad, 
juddiiT*^^  ^^'"^  ^^  ^^  delivery,  there  vas  a  aeal  aonexed  to  the 
.  ^  Mjne  of  the  said  Hillary,  but  pone  to  thot  of  Thomas*  and 
'T*^'^^  lliai  the  word  ^Gcoige**  bad  been  erased  and  the  Dame  <<  Al« 
preBa>'*  iuserted ;  moA  they  a^^er,  that  after  the  said  bond  went 
into  Uie  t^ossession  of  their  said  agent,  it  was^  in  no  respect 
wbateveri  altered  from  what  it  was  when  he  received  it,  ex. 
4i|pl  in  the  signature  and  seal  of  the  plaiotiffl  They  aver 
that  their  agent  did  not  urge  the  plaintiff  to  execute  the  bood| 
as  tba  surety  of  his  sons,  as  it  had  been  previously  agreed  be 
abould  do  sOt  end,  wiihout  such  understandiag  and  agreement, 
Sbeir  agent  would  not  have  accepted  the  bond  of  the  said  Hil- 
lary and  Thomas  in  payment  for  the  clocks,  as  Thomas  had 
si^  pioperty  and  Hillary  very  littla.  As  to  the  clocks,  they 
state,  they  were  msde  in  their  shop,  and,  before  being  sent  off 
for  sale,  they  were  set  up  and  run  down,  that  defects  might  be 
rectified ;  that  this  was  their  usual  custom,  and,  if  any  defect 
existed,  they  were  not  conscious  of  it ;  they  did  not  believe 
any  did  exist,  and  if  they  had  been  put  up  by  aperson  of  com- 
petent skill,  they  would  have  worked  well,  and  as  proof  of  this^ 
Itial  clocks  made  by  them,  at  tba  same  time  with  these,  had 
been  sold  in  the  neighborhood,  and  they  worked  well.  Upon 
the  coming  ia  of  the  answer,  on  motion  of  the  defendants  by 
their  counsel,  the  injunction  previously  granted  was  dissolved, 
Irom  which  interlocutory  order  the  plaintiff  appealed  to  this 
court. 

Fraficis  for  the  plaintiC 
Badger  for  the  defendants. 

Nash,  ).  The  equity  of  the  plaintiff's  bill  consists  in  this, 
that  by  the  alteration  of  the  note,  after  it  had  been  delivered 
by  Hillary  and  Thomas  Kadcliff,  without  their  knowledge  and 
consent,  they  were  discharged  irom  all  responsibility  on  it, 
and  he  was  deprived  of  all  recourse  to  them,  upon  bein^ 
made  to  pay  it ;  and  if  the  facts  were  so,  unquestionably  such 
would  be  their  effect.    It  would  have  bceti  a  gross  fraud  upon 
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t&m,  whidi  would  have  given  hrm  a  cknr  rightt^  sA  the  «ii  J«m^ 


eCaGoimof  Equity.    Is  Ibis  equity  met  and  repalted  bjrtte* 
amwerl    If  bo,  the  injufietba  cannoiettmd.     For,aatlie      ▼ 
motion  to  difisoWe  Hinei  b^  heard  upon  the  bill  and  aiwiMri     ^ 
where  the  latter  ftilly  mtu  the  allegalione  of  the  former  Mi 
denies  them,  as  it  is  oath  against  oath,  equity  will  not  longer 
depriTe  the  defendant  of  the  benefit  of  his  judgment  at  law. 

He  is  stilt,  however,  at  liberty,  by  eontinniog  over  his  \M 
us  an  original,  to  pursue  his  equitable  redress,  and  so  enfbroe 
Ms  equitable  rights,  if  he  have  any ;  but  he  is  driven  t»  Mi 
proofi^  and  ean  no  longer  rely  upon  his  own  oath.  This 
|>rineiple  is  so  familiar,  that  it  eannot  be  necessary  to  eite  au* 
ffierii^  to  sustain  it.  We  think  the  answer  does  ftiHy  meet 
the  allegations  of  the  bill.  It  is  true,  the  defendants  were- not 
|Nnrsonal  ly  cognnaa t  of  the  faets ;  they  were  not  present  when 
file  bond  waeeaoeeuted  by  HiiAiry^and  Thomas  Radelfir,  nor 
when  k  was  executed  by  the  phiiatiff.  They  cannot,  there- 
Ibre,  of  rtieir  own  knowledge,  say  what  was  its  condition  ht 
eiOier  of  these  periods.  Alluhey  know  upon  the  subject,  they 
thrive  from  their  agent ;  they  state  inibrniation  given  by  hhn 
aftd  aSBort  their  belief  in  its  troth,  and  aver  the  Ifacts  to  1)e  as 
alated  by  him ;  they  therefore  adopt  his  statement  and  make 
tt  theifs.  It  is  a  rule  oi  Qhat^eery  Practice,  that  when  a  UH 
states  a  fiiet,  whieh  is  in  the  defendants  own  knowledge,  he 
-must  answer  posi^rely,  and  not  as  to  bis  remembrance  or  be- 
lief, but  as  10  facts  not  within  ho  knowledge,  he  must  answer 
as  to  bis  mforfnafian  and  bdief,  and  not  to  his  information  or 
4iearsay  merely,  without  stating  his  belief.  When  he  answers 
he  has  neither  knowledge  nor  information,  his  belief  is  unim- 
portant, and  he  need  not  state  it.  It  is  sufficient  for  him  to 
slate,  that  hedoes  not  know,  nor  has  he  fieard  or  been  inform- 
ed of  the  &cts  charged  in  the  bill,  save  by  the  bill  itself.  1 
John.  C.  O.  W^ods  v.  Morretl^  107.  Cooper^  Eq.  Pleading, 
314.  3  John.  O.  0.  297.  Morris  r.  Parker,  Hoffinan's  Chan- 
eery,  2C6.  And  it  is  very  proper  the  rule  should  be  so ;  other- 
wise every  one,actihgor  contracting^ through  an  agent,  would 
in  all  matters  of  injunctions,  be  very  awkwardly  situated.— 
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THOMAS  WADDILL  vs.  CHARLOTrBl  D.  MARTIN. 

June,  1845  Where  a  planter  had  been  in  the  habit  of  pennittiog  hit  alares  to  caUtTate 
■  patches  of  corn,  cotton,  die.  and  of  selling  the  product  and  pajlDg  over  to 

them  the  proceeds,  and  where  he  died  while  the  crop  was  under  cnltlvationj 
Bdd^  that  the  ececutor  was  jostified  in  porsuing  the  same  courae  as  to  sack 
erop,  and  in  paying  the  proeeeds  to  the  ilaTeft.  ' 

BatthlamiistbedooeAraajEii,andlike.th6  panyhcrnalia  ailowed  to  a  wil»4 
4he  amoont  paid  orermnstbe  prepoitioned  to  the  estate  and  eottdition  of 
the  deceased. 

This  WHS  a  bill  filed  in  Anson  Conrt  of  Eqoity,  bf  oob  ez- 
ecoUnr  against  a  co-ezecutriz  fiir  an  account  and  settlemeBt  of 
the  eataie  of  their  testator,  it  was  referred  to  the  Ifaster  to 
slate  an  accennt,  and  the  case  now  came  before  this  eooit  op* 
OD  exceptions  to  the  Msstei's  report.  The  matter  of  theneit- 
eepttons  is  stated  in  the  opinion  here  delivered. 

Winston  and  MendenhaU  for  die  plaintiff. 
Sponge  for  the  defendant. 

RiTFFiN,  C.  J.  James  H.  Martin  was  a  wealthy  planter  of 
Anson  county,  who  made  his  will  and  a  codicil  to  it,  in  which 
he  appointed  the  plaintiff,  a  son-in-law,  his  executor,  and  the 
defendant,  his  widow,  his  executrix,  and  then  the  testa^ 
tor  died  in  July,  1836.  Both  the  plaintiff  and  the  de- 
fendant took  probate  of  the  will ;  bnt  the  plantations  were 
chiefly  managed  through  the  latter  part  of  1836,  and  daring 
the  years  1837  and  1838,  by  the  plaintiff,  who  received  in  the 
proceeds  of  crops,  ^c.  the  sum  of  $16,442  65.  Dissensions 
having  then  arisen  between  the  plaintiff  and  the  defendant, 
about  the  management  of  the  estate  and  the  administration  of 
the  assets,  the  plaintiff  filed  this  bill,  praying,  for  reasons  set 
out  in  it,  for  the  appointment  of  a  receiver  and  for  a  settlement 
of  his  accounts,  as  executor,  and  also  for  a  settlement  of  that 
of  the  defendant,  as  executrix.  By  orders  made  at  different 
times,  receivers  were  appointed,  until,  finally,  the  manage- 
ment of  the  estates  was,  by  consent,  placed  in  the  hands  of  Mr. 
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Fftrsons,  a  second  husband  or  the  original  defendant,  Hrs.  June,  19I5 
Martin.     It  was  then  referred  to  commissioners  to  audit  and  ^^^^jj 
tepott  the  account  of  the  administration  of  the  plaintiff;  and      v 
to  the  report  made,  the  defendants,  Parsons  and  wife,  have     ^  ' 
excepted. 

The  first  exception  is  to  a  credit  allowed  to  the  plaintiff,  of 
4^14397,  (with  interest  thereon)  whidi  the  plaintiff  received 
for  certain  cotton  made  by  the  negroes  of  the  testator  in  the 
year  1836,  and  paid  by  him  to  the  negroes.  The  facts  res- 
pecting this  item,  as  reported,  are  these.  The  testator,  who 
was  a  considerable  slaveholder,  had  been  for  many  years  in  ^ 
the  habit  of  allowing  his  negroes  to  make  small  crops  of  cot- 
ton and  other  things,  in  patches  of  their  own  and  ibr  theit 
own  use.  He  did  not,  however,  permit  them  to  sell  the  cotton 
diemselves,  but  required  them,  as  they  picked  it  out,  to  bring 
it  to  his  gin ;  and  the  testator  had  it  ginned  and  carried  to 
market  and  sold  with  his  own,  and  then,  after  deducting  a  due 
proportion  of  the  expenses,  the  testator  paid  to  the  negroes  the 
cotton  made  by  them,  to  enable  them  to  purchase  small  articles 
of  comfort  for  themselves  and  their  families.  In  the  year 
1836,  the  testator's  slaves  had,  by  his  permission,  planted  and  - 
cultivated  their  patches  of  cotton  on  his  land :  in  autumn, 
they  gathered  it  and  delivered  it  to  the  plaintiff  at  the  gin,  to 
be  prepared  and  sold  for  them  by  him,  when  he  should  sell 
that  belonging  to  the  estate.  It  was  accordingly  sent  to  mar- 
ket and  all  was  sold  together,  and  entered  by  the  commission 
merchants  in  the  accounts  of  the  estate ;  so  that  the  plamtiff 
in  his  own  account  as  executor,  gave  the  estate  credit  for  the 
proceeds  of  all  the  cotton.  But  when  he  paid  to  the  negroes 
their  share  of  the  money,  viz :  the  sum  of  $143  97,  he  debited 
the  estate  therewith  by  way  of  cross  entry.  It  is  to  that  sum, 
as  a  credit  to  the  plaintiff  in  his  account  current,  that  the  pre- 
sent exception  is  taken. 

The  court  is  of  opinion,  that  the  exception  should  be  overrul- 
ed. The  practice  of  the  testntor,  as  a'master,  and  the  conduct  of 
the  plaintiff,  as  executor,  conform  to  the  usage,  and  a  most 
beneficial  usage,  which  is  almost  universal  throughout  North 
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joM,  1845.  CSsrolina;  and  we  have  never  koo  vnor  beerd  of  ao  altemplbitb- 
Waddill  ^^  ^  cbaige  an  executor  in  favor  of  a  legatee  or  even  creditor, 
▼ ,  withthelittlecropsofcotton,coro,potatoes,groundpea8aDdthe 
like,  made  by  slaves  by  permission  of  their  deceased  owners. 
Executors  are  not  chargeable  with  anything  but  that  which 
they  ought  to  have  received ;  and  it  has  never  been  considered 
that  the  n^ro*s  little  crops,  growing  or  made,  were  assets,  any 
more  than  the  little  sums  of  money  which  they  might  have 
received  ior  the  crop  of  the  preceding  year,  if  any  remnant 
were  left  in  their  chests,  or  their  poultry,  or  their  dog,  or  their 
extra  clothing.  Those  petty  gains  and  properties  have  been 
allowed  to  our  servants  by  usage,  and  may  be  justified  by  pol- 
icy and  law,  upon  the  same  principle,  that  the  savings  of  a 
wife  in  housekeeping,  by  sales  of  milk,  batter,  cheese,  vegeta- 
bles and  so  forth,  are  declared  to  be,  by  the  husband's  conasnt^ 
the  property  of  the  wife«  It  is  true  a  slave  cannot  have  pro* 
perty ;  and  upon  that  the  argument  for  the  exception  is  built. 
Gut  it  is  equally  true  that  a  married  woman  can  have  no  pro* 
perty  in  money  or  personal  chattels  in  possession ;  but  they 
belong  in  strict  law  to  the  husband,  and  actions  in  respect  to 
them  must  be  in  the  husband's  name.  Nevertheless,  the  wile 
may  claim  them  against  the  executor.  Now  we  do  not  say, 
that  negroes  can  bold  any  thing  ogainst  the  executor,  because 
they  and  what  they  have  belong,  as  property,  to  the  executor. 
But  we  do  say,  that  an  executor  is  not  bound  to  strip  a  poor 
negro  of  the  things  his  master  gave  him,  nor  to  take  away  his 
petty  profits  from  a  patch,  wit^  the  proceeds  of  which  the 
9lave,  with  the  ordinary  precaution  of  a  prudent  and  humane 
anaster,  may  he  induced,  and  in  a  measure  compelled,  to  boy 
those  needful  comforts  of  food  and  raiment,  over  and  above 
tb^  allowances  of  the  owner,  which  pronx>te  his  health|  cheer* 
fulness  and  contentment,  and  enhance  his  value.  In  many 
instances,  what  the  slave,  with  a  pride  that  makes  him  happy, 
bq3rs  for  himself,  would,  if  not  thus  procured,  be  of  necessity 
supplied  directly  by  the  master ;  so  that,  in  point  of  fact,  leav- 
ing  to  the  negro  the  spending  of  his  nu>ney  at  his  own  plea* 
^ure,  is  then  a  pecuniary  saving  to  the  estate ;  and  these  slight 
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lodulgMicies  arc  repaid  by  the  fttUtcbiDtnt  of  the  slare  to  the^nne,  ^Hi6 
master  and  his  family,  by  exerting  his  industry  and  honesty,' ^^^^j" 
and  a  spirit  to  make  and  save  for  the  master  as  well  as  for  himr  v 
self.  In  fine,  experience  has  proved  so  fully  the  advantages  ^  *' 
of  these  minor  benefactions  to  a  dependent  racei  which  hu- 
manity at  first  prompted,  that  there  is  scarcely  an  owner  of 
slaves,  who  does  not  act  as  this  testator  did,  and  no  executor 
we  believe,  ever  acted  otherwise  in  such  a  case,  than  the  plain- 
tiff did.  Of  course  it  will  be  understood,  that  we  cannot  in- 
tend to  shield  a  person,  whether  he  be  master  or  executor,  in 
a  case  of  mala  fides  in  attempting  to  cover  property  from 
creditors  or  legatees  under  the  pretence  that  it  belongs  to  the 
*  elaves.  Like  paraphernalio,  beyond  the  party's  circumstances, 
it  would  be  disallowed.  But  there  is  no  suggestion  that  the 
plaintiff  did  not  act  bona  fide ;  the  only  argument  being,  that 
he  was  obliged  to  take  whatever  the  negroes  had,  be  that  little 
or  much.  We  do  not  think  so,  for  the  reason  given.  Indeed, 
there  ore  a  number  of  statutes,  which  in  regulatmg  trading 
with  slaves,  recognize  a  sort  of  ownership  by  slaves  of  certain 
articles,  by  permission  of  the  master,  forbidding  them  to  have 
eertain  other  articles  or  to  sell  or  buy  them;  which  shews, 
that  there  is  an  universal  sense  pervading  the  whole  commu- 
nity, ot  the  utility,  nay,  unavoidable  necessity,  of  leaving  to 
the  slave  some  small  perquisites,  which  may  be  called  his  and 
disposed  of  by  him  as  bis,  although  as  against  a  wrong  doer 
the  property  must  be  laid  in  the  master,  for  the  sake  of  the 
remedy^  and  although  the  master,  if  he  will,  may  take  all. — 
Here  the  sums  received  by  the  negroes  were  but  a  pittance  j^er 
capita;  not  more  probably,  than  the  ducks,  chickens  and  e^jgs 
of  the  same  number  of  slaves  would  have  brought,  nor  half  as 
much  as  their  Sunday  finery  would.  The  exception  prefers 
an  ungracious  claim,  and  as  we  think  an  unfounded  one ;  and 
it  must  be  overruled. 

The  second  exception  is,  that  the  commissioners  have  al- 
lowed all  the  commissions  to  the  plaintifl,  whereas  Mrs.  Par- 
sons is  entitled  to  a  part  of  them.  The  answer  to  that  is,  that 
the  account  before  us  is  not  one  of  the  whole  estate,  but  only 
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June.  iBisof  the  administration  of  that  part,  which  como  to  tbo  bands 
WaddilT^''  the  plaintiff.    It  docs  not  appear,  that  the  executrix  hsd 
V      an/ things  whaterer  to  do  with  the  transactions  embraced  in 
Martin,  ^j^.^  account.    When  her  odministration  accounts  come  to  be 
taken,  she  will  be  allowed  such  commissions,  as  may  be  prop- 
er, on  what  she  received  and  disbursed.    This  exception  is 
also  overruled. 

A  third  exception  is  to  a  credit  allowed  the  plaintiff  for  the 
sum  of  $1,306  25  paid  on  a  bond  given  by  the  testator  to  one 
Asa  Hubbard.  The  facts  in  relation  to  the  debt  in  question  ap- 
pear in  the  evidence  to  be  as  follows.  A  purchase  was  made 
by  the  testator  from  Hubbord  of  a  house  and  lot  in  Wade9- 
borongh  at  a  price  exceedinsf  $3,000 ;  which  purebase  was 
for  the  benefit  of  the  plaintiff  Waddiil,  who  occupied  it  as  a 
tavern.  The  testator  gave  his  bonds  for  the  purchase  money, 
and,  on  the  26th  of  April  1S32,  he  made  his  will,  anil,  after 
giving  his  daughter  Mrs.  Waddill  a  tract  of  land  and  some 
slaves,  adds  thus ;  <i  If  Thomas  Waddill  pays  for  the  hoitse 
and  lot  I  bought  of  A.  Hubbard  and  has  no  account  against 
my  estate,  then  I  also  give  said  house  and  lot  to  my  danghter 
Eleanor  Waddill,  including  all  the  furniture."  Afterwards 
the  plaintiff  paid  Asa  Hubbard  the  purchase  money  of  the 
house  and  lot,  except  a  sum,  which  with  the  interest  amount- 
ed, at  the  time  of  payment,  after  the  testator's  death  to  $1,306 
25:  and  the  testator  mode  a  codicil  to  his  will  May  isf. 
1836,  and  therein  devised  thus :"  '« Instead  of  leaving  the  tav- 
ern trense  and  lot  in  Wadesborough  to  my  daughter  Eleanor, 
I  leave  it  to  my  son  in  law,  Thomas  Waddill^provided  he  has 
no  accounts  against  my  estate."  It  is  very  clear  from  the  evi- 
dence, that  the  purchase  of  the  house  was  for  Waddill ;  bat 
as  the  testator  was  to  be  bound  for  the  purchase  money  as 
surety  for  Waddill,  he  preferred  givinor  his  own  bonds  for  the 
price  and  taking  the  deed  to  himself,  as  his  security.  The  debc 
therefore  was  really  WaddilPs ;  and  so  he  treated  it,  up  to  the 
testator's  death,  by  making  the  payments  instead  of  the  testa- 
tor. Hence,  probably,  upon  some  understanding  between 
those  parties,  the  devise  of  the  house  and  lot  was  to  WaddilFs 
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wife  on  condition  of  the  payment  by  him  of  the  trhole  of  tbe  June^iMa. 
purchase  money.    It  is  said,  however,  that  the  condition  is  --  .^y. 
dropped  in  the  disposition  to  Waddill  himself  in  the  codicil.      v 
But  that  is  not  so.    It  is  not  indeed  expressly  repeated,  but  it  ^"^- 
18  virtually ;  for  the  codicil  leaves  the  property  to  him  '<in- 
Blead  of  leaving  it  to  his  wife."    That  is,  it  merely  substitutep 
the  husband  for  the  wife ;  and,  consequently  upon  the  aama 
terms,  of  paying  the  purchase  money.    The  testator  did  not 
mean  to  give  more  by  the  codicil  than  by  the  will,  but  only  to 
change  the  devisee.    The  payment  of  the  residue  of  the  pur- 
ehaae  money,  which  was  unpaid  at  the  death  of  the  testator, 
was  incumbent  upon  the  plaintiff  himself,  and  he  had  no  right 
to  charge  the  estate  with  it.    The  third  exception  is  therefore 
allowed. 

In  the  account  the  plaintiff  charges  the  estate  with  the  som 
of  940,  <<  advanced  to  Mrs.  Martin,  and  also  with  the  sum  of 
$111  79,  Thomas  Waddill's  account."  To  these  two  items, 
die  defendants  take  a  fourth  exception,  because  they  are  not 
supported  by  any  evidence.  And  such  being  the  ftct,  this  ex- 
ception is  also  allowed. 

Per  CURIAM)  Directions  (o  the  master 

given  accordingly. 
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xcatHaKieL  J.  King  slauvs.  zachariah  tricb  &  au 

JuBf ,  1845<  Where  one  purchased  land  boma  fidt^  without  notice  of  aoj  frtud  o^  imit,  h^ 

itiBUdedto  the  benefit  of  his  purchaee,  althouffh  there  fliay  lafc  tai 

iraed  in  the  traosactioa,  by  which  his  vendor  acquired  the  Iflfral  title. 
A  debtor,  after  his  arrest  upon  a  ea.  m.  may  transfer  his  propeity,  hn^fMi 

for  the  purpose  of  discharging  any  debts  he  may  think  proper. 
A  bill  cantiot  be  iiled  to  obtain  satisfaction  of  a  debt  oat  of  the  del6(ot^  p^ 
•  perty,  while  the  creditor  is  proceeding  at  law  aglliuit  ther  debtoi's  perNB  b^ 

aca.«a. 
Although  instruments  may  be  refened  to  as  exhibits  attached  to  tlie  pkadiogs, 
yet  their  contents  should  be  sufficiently  set  foith  in  the  billorsflsver  to 
which  they  may  be  attached. 
The  eases  ot  Kxt^  v.  Cafdrd^  4  Ired.  951,  and  ChMtOt  v.  DtnUf  4  Iieft  881,  ci- 
ted and  approved. 

.  Caiwe  traDsmitted  from  the  Court  of  Equitf  of  Omnge 
Gountfs  at  the  Spring  Term,  1844. 
The  following  case  appears  from  the  pleadings : 
The  bill  is  entitled,  <<  the  bill  of  complaint  of  Nathaniel  J. 
*        King,  Charles  R.  Taney,  and  John  Blackvood,  to  (be  ds^of 
Hur4,  Patterson  and  Wills,  Merchants  in  the  town  ot  Peters- 
burg in  Yirginia,  against  Zachariah  Trice,  Richard  Heoslee 
and  James  C.  Turrentine."  It  begins,  however,  in  the  stating 
part  of  it  thus:  "Humbly  complaining  sheweth  uoto  yoffr 
Honor)  that  your  orators,  Hurt,  Patterson  and  Wills,  became 
the  owners  or  assignees  of  a  claim  on  the  defendant,  Zacha- 
riah Trice,  for  which  they  gave  a  valuable  consideration,  and 
on  which  a  jddgment  was  rendered  against  the  said  Trice  in 
the  Superior  Court  of  Orange  county,  at  September  TeroQ, 
ISrjQi  for  the  sum  of  $1,132  19  cents,  with  interest  until  paid) 
and  costs."    The  bill  then  states,  that  a  jferi  /ocw*  vsssfxA  on 
the  judgment,  which  theSheriff  of  Orange  returned  to  March 
Term,  1840,  «  nothing  found :"  and  that  thereupon  a  «9»fl* 
ad  satufadendnm  issued,  returnable  to  September  Tcnn^ 
1840,  on  which  Zachariah  Trice  woe  arrested  by  the  Sberift 


Trice. 
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Md  that  he  gave  bond  for  his  appearance  to  take  the  benefit  of  Jui«i  i8tf^ 
the  act  for  the  relief  of  insolvent  debtors,  filed  a  schedule  and'^^j 
gave  notice  to  the  plaintiffs ;  and  that  the  schedule  included       ▼ 
nothing  but  his  interest  or  resulting  trust,  <*  in  Certain  proper* 
ty  which  lie  alleged  he  had  previously  conveyed  to  James  d 
■Turrentine." 

The  bill  then  states,  that,  previous  to  rendering  the  judg-' 
xnent,  Z.  Trice  executed  to  Richard  Henslee  a  deed  of  trust 
for  all  his  estate,  real  and  personal,  to  secure  the  payment  of 
debts  to  the  amount  of  $21,000 ;  and  that  the  soid  de^d  was 
made  by  the  said  Trice  to  cover  his  property  from  the  said 
execution  and  to  defraud  his  creditors,  as  the  conduct  of  the 
said  Trice  afterwards  proved.      For  that  the  said  Tribe  pro- 
cured a  sale  to  be  made  by  Henslee  under  the  deed  of  trust, 
at  which  the  property  (*<  which  was  very  valunbte,  consisting 
of  lands  and  negro  slaves")  was  put  up  for  sale  and  purchased 
by  irresponsible  persons  for  the  use  and  benefit  of  the  said 
Trice.    The  bill  then  further  states,  that  after  the  ca,  sa.  bad 
been  served  as  aforesaid,  (.nd  a  few  days  before  the  return  day 
thereof,  the  said  Trice,  on  the  3d  day  of  Septeitaber,  1840,  ex- 
^ecuted  a  deed  of  trust  to  James  C.  Turrentine,  then  and  at  the 
filing  of  the  bill  on  the  18th  of  September,  1842,  the  Sherifi? 
of  Orange,  '<in  which  he  conveyed  most,  if  not  all  the  proper- 
ty, which  he  had  previously  conveyed  to  Henslee  and  which 
the  latter  had  pretended  to  sell  under  the  deed  of  trust  to  liim;* 
thereby  shewing  conclusively,  that  the  said  deed  to  Henslee 
was  fraudulent,  and  therefore  null  and  void,  and  that  your^ 
orators  writ  of  7!en/aciaj  legally  attached  on  the  said  pro-' 
perty."     The  bill  then  states,  that  the  plaintiffs  are  advised,* 
that  they  are  entitled  to  have  it  so  declared  by  the  court  and 
to  have  the  said  judgment  satisfied  out  of  the  property;  and 
accordingly  the  prayer  is  for  a  decree  to  that  effect,  and  that 
Turrentine  may  be  restrained  from  applying  any  part  of  the' 
estate  to  the  satisfaction  of  the  debts  mentioned  in  the  deed  ol 
trust  to  the  prejudice  of  the  plaintiffs. 

By  an  amended  bill  it  is  stated,  that  at  the  tale  made  by 
Hensleei  (as  mentioned  io  the  original  bill)  Noah  Trice  beeamif 

T4 
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J«ic^i846(|ie  pretended  poichaier  of  the  Dilliard  plantation.  lying  otf 
^^  *  the  load  from  Hillsborough  to  Raleigh,  bat  really  pdrdiased 
r  with  the  money  of  Zacbariah  Trice,  and  in  trust  for  bim. 
And  that,  on  the  3d  of  September,  1840,  in  order  to  compli-' 
cate  the  title  of  his  property  and  to  defeat  the  plaintiffs,  the  said 
Zachariah  executed  a  conveyance  to  Samuel  Strayhom  for 
the  Dilliard  plantation  for  the  pretended  consideration  of  $1,- 
600,  and  procured  said  Henslee  and  Noah  Trice  to  join  in  the 
same.  The  bill  charges,  that  although  the  sum  of  91,600  is 
mentbned  as  the  consideration  in  the  deed  to  Strayhom,  yel^ 
nothing  was  paid,  and  Strayhom  accepted  the  conveyance 
upon  a  secret  trust  of  Z.  Trice,  or  as  a  security  for  some  small 
debt,  which  Z.  Trici  iwed  him,  or  for  which  he  was  Z.  TriceV 
surety.  And  then  it  prays  for  a  discovery  from  Noah  Trice* 
and  Samuel  Strayhom,  and  for  satisfaction  out  of  this  tract  of 
land,  and  for  general  relief. 

In  respect  to  the  place  called  the  Dilliard  plantation,  it  ie^ 
stated  in  the  answers  of  2iachariah  Trice  and  Noah  Trice, 
that,  at  a  sale  made  by  Henslee,  the;  said  Noah,  at  the  request 
of  Zachariah,  became  the  purchaser  thereof  at  $1,600,  paid 
by  him  to  Henslee ;  but  that  he  purchased  m  trast  for  Zacha- 
tbh,  who  privately  furnished  the  money.  And  those  defend-^ 
ants  and  Strayhom  state,  that  2^chariah  Trice  was  the  guar* 
dian  of  certain  infants,  and  that  Strayhom  was  his  surety,  and 
that  judgment  was  obtained  on  the  guardian  bond  for  about 
$984  83,  and  Strayhom  was  compelled  to  pay  on  the  29th 
Febmary,  1840,  the  sum  of  $1,416  33,  and  afterwards  the 
sum  of  $1,031  92,  and  $89  05,  making  in  the  whole  the  suoa 
of  $2,637  30,  on  the  said  judgment ;  and  that  the  said  plants-^ 
tion  was  sold  to  him  by  Zachariah  Trice,  bonafide^  at  the 
price  of  $1,600,  in  par>  payment  of  bis  said  advances  for  Z^ 
Trice,  and  that  such  price  was  the  fair  value  of  the  land;  and 
that  he  took  the  deed  on  the  3rd  of  September  1840  from 
Henslee  and  both  the  Trices,  in  order  to  have  a  good  title  from 
both  the  legal  and  equitable  owners,  Strayhom  denies  posi- 
tively any  trust  between  hira  and  Z.  Trice,  or  any  fraudulent 
purpose  to  defeat  any  creditor  of  Z.  Trice,  and  he  says  that 
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his  sole  object  was  to  obtain  n  pnyment  from  Trice  and  save  Jonc,  I8tt 
Mmseir,  as  far  as  he  could ;  and  further,  that  except  a  small     ^^^^ 
balance  of  about  SSO,  which  was  found  to  be  due  from  him      r 
'to  Z.  Trice,  upon  a  settlement  of  other  accounts  between  them, 
the  said  land  is  the  only  payment  he  has  received  or  can  now 
<€xpect  to  receire,  as  Trice  has  become  hopelessly  insolrent 

The  defendant  Turrentine  answers,  that  Z.  Trice  told  him 
^n  the  3rd  of  September  1840,  that  he  had  executed  to  him  as 
trustee  a  deed  to  secure  the  payment  of  his  debts  as  therieiii 
mentioned  ;  and  requested  him  to  accept  the  same  and  ex^ 
cute  the  trusts ;  but  after  considering  the  subject  several  days, 
be  declined  to  act,  and  has  never  doue  so  further,  than,  at  the 
request  of  the  persons  interested,  that  he  j^nned  in  an  assign- 
inent  of  the  property  to  one  Riley  Tichers,  as  trustee  in  bis 
place. 

The  Trices  and  Heoslee  admit  that  Z.  Trice  executed  a 
deed  of  trust  to  Heoslee  for  all  or  nearly  all  his  property,  as 
stated  in  the  bill. 

There  is  but  little  evidence  in  the  case.  It  is  confined  to 
the  liability  of  Strayhorn  and  his  payments  for  Trice,  and 
supports  Strayhorn's  ansv/er  almost  literally.  It  is  proved  that 
he  purchased  the  Dilliard  Plantation  at  $1,600,  and  gave  2^ 
Trice  his  acquitance  for  that  sum  in  part  of  the  money  be  had 
paid  for  him. 

No  counsel  for  the  plaintiff. 
Norwood  for  the  defendants. 

RuFFiN,  C.  J.  As  a^inst  the  defendant,  Strayhorn,  the 
bill  may  be  dismissed  upon  the  merits  of  his  case,  as  eta* 
ted  in  his  answer  and  fully  established  by  his  proofs.  Upon 
the  question  of  the  ^ood  faith  of  his  purchase  and  the  promise 
of  a  fair  price,  the  Court  must  make  a  declaration  in  his  fa- 
vor :  for  the  asrreement  as  to  the  price  of  $1,600,  in  part  of  the 
debt  to  Strayhorn  is  proved,  and  there  is  no  evidence  to  im- 
peach  it  on  the  score  of  inadequacy.  Admitting,  then,  the 
deed  from  Z.  Trice  to  Henslee,  and  his  sale  to  Noah  Trice 
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iiuie,  i846ware  fraudalent,  yet  Strayborn  is  not  to  be  afieoted  thereby,  as 
j^  he  was  no  party  to  those  transactions  and  has  the  conveyance 
V  of  all  three  of  those  persons,  made  honafide  and  on  a  valua- 
'^'  ble  and  adequate  consideration.  The  prior  fraud  is  purged  as 
to  him.  King  v.  Cantrel  4  Ired.  251.  But  if  that  were  not 
so,  the  bill  would  be  dismissed  as  to  Strayhom,  as  it  must  be 
as  against  all  the  other  defendants,  upon  the  intrinsic  weak- 
ness of  the  case  stated  in  it.  As  far  as  we  can  collect,  from 
Ihe  statement  of  the  bill,  any  prineipleon  which  it  was  inten- 
ded  to  be  founded,  it  cannot  be  supported  at  all.  The  case  the 
writer  of  the  bill  seems  to  have  aimed  at  making  is,  that  the 
plaintiffs  nught  have  had  iheir  fieri  facicts  served  on  certain 
property,  fraudulently  conveyed  by  their  debtor  to  Henslee, 
and  that  they  would  have  done  it,  and  obtained  satisfaction 
thereout,  had  they  thnn  known  of  the  fraud :  but  that,  from  a 
want  of  knowledge  of  the  fraud,  they  were  induced  to  have 
or  allow  their^rt/acia«  to  be  returned  nulla  bona,  and  sue 
out  a  ca.  sa.  atid  have  their  debtor  arrested ;  by  which  means 
ihey  are  likely  to  lose  their  debt,  as  the  debtor  after  his  arrest 
has  made  another  conveyance  of  his  property,  and  is  endeav- 
oring to  procure  his  discharge  as  an  insolvent  debtor.  Upon 
this  case  the  plaintiffs  ask  to  be  preferred  to  the  last  purcha- 
ser and  to  have  thesan^e  benefit  of  their ^rt/act£»,  which 
was  returned  nulla  bona^  as  if  the  property  had  been  seized 
under  it ;  because,  as  they  say,  it  w^vs  not  their  fault  that  it 
was  not  levied,  and  they  have  done  nothing  to  discharge  the 
lien  created  by  it  and  the  law.  It  is  to  be  observed,  in  the  first 
place,  that  the  debts  said  to  be  secured  in  the  deed  to  Tnrren- 
tine  (against  which  relief  is  sought)  are  not  denied,  nor  that 
deed  impeaclied  as  fraudulent,  or  as  inoperative  for  any  rea- 
son, but  the  two  following.  The  one,  that  the  Plaintifib  might 
have  seised  the  property  for  their  debt,  on  account  of  the  fraud 
in  the  conveyance  to  Heuslee ;  and  the  other,  that  this  deed 
to  Turrentine  was  made  to  secure  other  creditors,  to  the  ex- 
clusion of  the  Plaintifis,  after  Trice  had  been  arrested  on  the 
ca.  sa.  As  to  the  first  reason,  the  case  is  against  the  plain- 
tiffs,  upon  the  ground  already  mentioned  in  respect  to  the  case 
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4>f  Strayhorn.    According  to  the  plaintiffs'  own  argui{ient,  the  J^ne,  1815 
property  remained  in  Z.  Trice,  as  to  his  creditors  uotwith-     ^^ 
standing  his  deed  to  Henslee.    Consequently  he  could  con-       v 
vey  it  bona  fide  to  his  creditors  or  to  a  trustee  for  them,  and 
.that  would  be  good  against  the  plaintiffs,  if  done  when  they 
had  no  lien  by  execution  on  it.    That  was  the  case  here ;  for 
the ^m/acM»  had  been  returned,  according  to  the  bill,  and 
.the  debtor  was  under  arrest,  on  the  ca.  sa.    And  the  second 
point  is  equally  clear  against  the  Plaintiffs  ;  as  we  have  very 
recently  held  in  the  case  of  Cheek  v.  Davis  4  Ired.  284. 

But  laying  aside  all  the  preceding  considerations,  there  is 
x>ne  complete  answer  to  the  bill,  which  is  common  to  all  the 
defendants.  It  is  this ;  the  bill  was  filed  for  the  purpose  of  ob- 
taining satisfaction  out  of  the  debtor*s  property,  while  the  cred- 
itor was  proceeding  upon  an  execution  executed  upon  the 
debtor's  person.  No  such  proceeding  can  be  allowed,  either 
at  law  or  in  equity.  The  taking  the  body  in  execution  is 
prima  facte  a  satisfaction  of  the  debt.  Although  a  doubt 
may  he  made  upon  that  point,  when  the  debtor  is  discharged 
ifom  actual  custody  by  giving  an  appearance  bond  under  the 
insolvent  debtors  act,  yet,  it  is  clear  that,  while  the  proceeding 
is  carried  on  under  that  act  against  the  person,  so  as  to  compel 
hiai  to  pay  the  debt,  or  go  to  prison,  if  he  be  insolvent  or  do 
not  take  the  regular  steps  to  entitle  him  to  swear  out,  the  cred- 
itor cannot  also  entitle  himself  to  execution  to  create  a  lien 
on  the  legal  property  of  the  debtor.  There  can  be  no  fonn- 
elation  for  relief  in  the  Court  of  Equity  out  of  that  property, 
or  indeed,  his  equitable  property.  The  law  deems  an  execu- 
tion against  the  person  an  adequate  remedy,  while  it  is  sub- 
sisting, to  all  purposes.  lu  this  case  the  bill  shews  such  an 
execution,  and  as  far  as  appears,  the  proceedings  on  it  are  not 
coacluded.  Therefore  there  is  no  jurisdiction  here;  since  at 
law  the  plaintifis  are  actually  prosecuting  a  plain  and  perfect 
reioedy. 

The  case  has  been  treated  hitherto,  as  if  the  bill  were  oth- 
erwise well  framed,  than  in  stating  a  defective  equity.    But  it 
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3fne^\s^.is  (Irawn  with  so  Htttle  skill  or  so  ver7  enrelessljr,  that  if  the 
Kittx  "p'ointiffb'  equity,  nsto  its  principle,  had  been  everso  clear, the 
V       court  could  not  have  relieved  them  for  want  of  a  proper  state- 
meat  of  facts.    It  is  not  even  certain,  who  are  the  plaintiff 
King,  Yancy,  and  Blackwood  are  mentioned  in  the  title  of  the 
bill  as  suing  to  the  use  of  Hurt,  Patterson, and  Wills;  bat 
how  they  come  to  do  so  cannot  be  conjectured,  as  the  name  of 
King,  Yancy,  or  Blackwood  is  no  more  heard  of.    Then  who 
Hurt,  Patterson  and  Wills  are  cannot  be  told ;  for  the  christ- 
ian name  of  neither  of  them  is  given.    Again  they  are  said  to 
be  assignees  of  a  claim  on  Z.  Tricei  on  which  a  judgment 
was  rendered :  but  what  is  the  nature  of  the  ctaim,  whether 
a  debt  by  bond  or  a  demand  of  some  other  sort,  or  whether 
they  be  the  legal  or  only  the  equitable  assignees,  or  from  whom 
they  got  the  assignment,  or  in  whose  name  the  judgment  was 
.    taken,  in  no  manner  appears.    And  besides  those,  the  bill  is 
radically  defective  in  not  stating  and  describing  the  property 
conveyed  by  the  debtor,  out  of  which  the  satisfaction  is  sought. 
Here  the  statement  is,  that  Trice  made  a  fraudulent  convey- 
ance  to  Henslee  of  valuable  properly,  -^consisting  of  land  and 
negroes."    And  that  afterwards  tlie  Trices  and  Henslee  con- 
veyed the  Dilliard  Plantation  to  Strayhorn,  the  defendant 
and  "the  other  property"  to  Turrentine.    It  is  true  the  bill 
states,  that  copies  of  the  deeds  the  Plaintiffs  have  ready  to  pro- 
<duce,  and  they  pray  they  may  be  considered  parts  of  the  bill. 
But  they  are  not  exhibited  with  the  bill  and  there  is  therefore 
nothing  in  the  pleadings,  from  which  the  precise  subjects  of 
litigation  can  be  ascertaintn].    Indeed,  if  they  had  been  exhib> 
ited,  that  would  not  dispense  with  a  description  of  the  sub- 
jects  in  the  body  of  the  bill,  or  a  statement  of  so  much  of  the 
contents  of  the  instruments  as  may  be  necessary  to  establish 
the  party's  title.     The  purpose  of  annexing  exhibits  is  not  to 
enable  the  pleader  to  make  the  pleadings  mere  skeletons,  not 
in  themselves  eontaining  the  facts  and  points  in  controversy, 
but  to  obtain  an  admission  of  their  genuineness  from  the  other 
side,  and  for  greater  certainty  as  to  their  contents  and  as  aiding 
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in  the  construction  from  the  context.    The  court,  as  is  well  J«i»^i845. 
known,  seldom  adverts  to  matters  of  form,  and,  indeed,  per-     g^^ 
Imps  culpably,  has  been  indulgent  to  very  loose  pleading  in       v 
equity ;  and  we  very  reluctantly  make  any  observations  on 
such  points.    But  we  feel  constrained  to  animadvert  on  such 
very  defective  statements,  as  are  found  in  these  pleadings ; 
and  especially  to  let  it  be  known,  that,  in  pleadings  drawn 
hereafter,  we  shall  expect  so  much  of  the  deed  or  will,  as  con^ 
stitntes  the  party's  title,  to  be  set  forth  in  the  body  of  his  plead- 
ings so  that  the  title  may  be  seen  in  the  pleadings  and  not 
merely  in  the  proofs. 

The  bill  must  be  dismissed  with  costs ;  and  in  taxing  them 
a  solicitor's  fee  must  be  inclnded  for  each  of  the  defendants^ 
Strayhorn  and  Turrentine,  and  one  for  all  of  the  other  defen-* 
dants  together. 

p£R  Curiam^  Decree  accordingly. 
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ftAVffi  KERNS  vs.  ^ILLIAM  CHAMBERS  &  AL. 

itme,  1846  Wiiere^  to  a  btU  praying;  for  an  injonction,  the  defendant  admiu  the  equity, 
— — —     but  seeks  to  get  rid  of  it  by  setting  vp  an  equity  of  his  own,  the  injonction 
mastf^  Continued  to  ih6  hearing. 

OurActof  Assefttbly,  Rev.  Stat.  ch.  33,  sec.  19,  limiting  the  time,  vitliin' 
whidi  i»janotioBs  shall  be  granted  to  stay  executions  on  jadgmeots  at  law,^ 
does  not  apply  to  cases  where  the  cause  for  the  injunction  originated  in  Ibe 
conduct  of  (he  defendant  after  the  rendition  of  the  judgment. 

A  surety  receives  from  his  principal  bonds  oik  other  persons,  sufficient  to  dis- 
charge a  debt  for  which  he  antl*  a  co-surety  are  responsible,  and,  for  his  per- 
sonal convenience,  delays  the  oollection  of  these  bonds,  the  parties  not  be- 
ing insolvent.  He  then  obtains  an  equitable  assignment  of  the  jadgniJeQt 
against  his  principal,  his  co-surety  and  himself.  Equity  will  not  permit 
him  to  enforce  the  collection  ol  one-half  of  this  judgment  against  his  co-~ 
surety,  until  he  shews  that  he  could  not  by  reasonable  diligence,  have  col- 
lected the  bonds  so  received  by  him. 

The  eaae  of  LintUay  y.  Eiheridge,  i  Dev.  db  Bat  Eq.  36,  cited  and  approved. 

This  was  an  appeal  from  an  intelrlociitory  order  of  the 
Court  of  Equity,  at  the  Fall  Teriri',  1844,  his  Honor  Judge 
Manlt  presiding,  directing  an  injufrction,  which  had  been 
granted  by  a  Judge  in  the  vacation,  to  be  dissolt^  in  part. 
The  following  is  the  substance  of  the  bill  and  answers : 
The  plaintiff  by  his  bill,  charges  that  he,  together  with  thr 
defendant,  Chambers,  Charles  Yerble,  andChistian  Brintle, 
executed  a:  bond  to  the  defendant  Goss,  ad  sureties  for  one' 
Samuel  Kerns,  all  of  whom  resided  in  the  county  of  Rowan, 
except  Goss,  who  resided  in  Davidson  ;  and  suit  was  brought^ 
against  all  the  obligors,  in  tihe  county  of  Davidson,  and  judg- 
ment obtained  against  all  except  Kerns,  who  had  been  dis- 
charged as  a  bankrupt ;  that  previouis  to  the  trial  of  the  suit, 
Kerns  the  principal  in  the  bond,  delivered  to  the  defendant 
Chambers,  funds  sufScient  to  pay  off  and  discharge  the  whole 
debt  due  the  defendant  Goss ;  that  these  funds  consisted  of  a 
note  on  R.  W.  Long  for  $260,  and  one  on  Thomas  MuU  for 
$740,  and  the  balance  in  cash,  the  whole  amounting  to  $1,- 
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086  BO.    After  the  rendition  of  the  judgment,  it  was,  as  he  is  J«»«»  ^W6 

informed  and  believed,  paid  off  and  discharged  by  the  defend-    i^^^^^^ 

ant  Chambers,  and  is  now  kept  alive  bv  a  combination  between       v 

Omifwh#rs 
him  and  the  defendant  Goss,  to  compel  him,  the  plaintiff,  to 

pay  the  whole  of  it,  as  an  execution  has  been  issued  on  it  and 
been  levied  on  a  tract  of  land  belonging  to  the  plaintiff.  The 
bill  charges,  that  the  defendant  Chambers  received  from  R. 
W.  Long  the  money  due  on  his  bond,  and  that  he  either  had 
or  might  and  ought  to  have  received  the  money  due  from 
Mull,  and  that  the  judgment  of  Gross  has  been  satisfied  by  the 
funds  of  Kerns,  the  principal  in  the  bond.  It  further  alleges 
the  entire  insolvency  of  Kerns,  of  Yerhle,  and  of  Brinkle,  and 
prays  for  an  injunction,  which  was  granted. 

The  d-^fendant  Goss,  admits  such  of  the  allegations  of  the 
bill  as  directly  concern  him,  except  as  to  any  combination  to 
oppress  or  injure  the  plaintiff  in  taking  the  judgment ;  ad- 
mits,  that  after  obtaining  the  said  judgment,  he  accepted  the 
bond  of  the  defendant,  Chambers,  and  by  the  directions  of  said 
Chambers,  he  assigned  it  to  one  James  Ellis,  and  that  he  has 
no  interest  in  it.  The  answer  of  Chambers  admits  the  state* 
ment  of  the  parties  to  the  bond  and  the  insolvency  of  all  the 
parties  to  it,  except  himself  and  the  complainant ;  that  a  suit 
was  brought  upon  it  to  Davidson  County  Court,  and  a  judg- 
ment  obtained ;  that  the  amount  due  upon  the  bond  was  larger 
than  that  stated  by  the  plaintiff.  This  defendant  admits,  that 
he  gave  his  bond  to  the  defendant  Goss,  for  the  amount  of  the 
judgment,  and  took  an  assignment  of  it  to  James  Ellis ;  that 
an  execution  has  issued  and  been  levied  on  the  land  of  the 
plaintiff,  but  that  it  was  not  bis  intention  to  raise  upon  it  mofa 
than  one-half  the  judgment,  after  deducting  nil  credits  he  walB 
entitled  to.  The  defend  mt  Chambers  admits,  further,  that 
Kerns,  the  principal  in  the  bond,  put  into  his  hands  the  two 
notes  or  bonds  mentioned,  the  money  to  be  applied,  when  col- 
lected, to  the  d  sc'mrge  of  Goss'  boid  ;  that  the  amounts  are 
correctly  set  forth  in  the  bill,  and  that  he  has  received  from  R. 
W.  Long  the  amount  due  upon  his  note  or  bond,  nnd  always 
intended  to  give  the  plaintiff  the  benefit  of  it,  to  the  amount  itf  hip 
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Job*.  1M5  interest  in  it :  he  says,  that  as  to  the  bond  of  Hull,  he  ncnr 

-         has  collected  it ;  that  Mull  lives  in  Mississippii  where  it  ie  dif- 

V      ficult  to  collect  money,  and  that  lie  owes  him  on  his  own  m- 

^^"^^^coant  ten  thousand  dollars;  and  he  has  been  afraid  to pren 
the  collection  of  the  bond  transfered  to  him  by  Kerns,  fearing, 
if  he  did  so,  to  lose  all  that  Mull  owed  hiuL  He  further  states, 
that  Kerns  had  transferred  to  a  trustee  all  his  property  to  »• 
cure  the  payment  of  his  debts,  among  which  was  this  one  to 
Goss,  and  that  the  notes  or  bonds  of  Long  and  Vail  vera 
given  originally  for  purchases  made  at  the  sale  of  the  tnist  pio^ 
perty,  were  not  under  the  control  of  Kerns,  and  that  therefon, 
Kerns  had  no  right  to  appropriate  them  to  the  payment  of  the 
Goss  debt,  but  the  money  upon  either,  when  received,  vas  to 
be  appropriated  to  the  whole  of  the  debts  secured  by  the  trust. 
The  answers  both  insist,  that  the  bill  be  dismissed  for  want 
of  parties.  The  representative  of  Ellis,  the  assignee  of  the 
judgment,  who  is  dead,  it  is  alleged,  ought  to  be  made  a  party, 
and  they  further  insist  that  the  injunction  should  be  dissolved, 
as  having  improvidently  issued,  more  than  four  months  baying 
olapsed  after  the  rendition  of  the  judgment,  before  the  fiKng 
of  the  bill.  Upon  the  coming  in  of  the  answers,  the  injunc- 
tion was  dissolved  as  to  one  half  of  the  judgment,  and  the 
plaintiff  appealed. 

Boffden  for  the  plaintiff. 

AUzandm'  and  OsbaniB  for  the  defendants. 

Na8B,  J.  No  more  of  the  pleadings  is  stated  than  is  neces- 
sary to  bring  into  view  the  principles  upon  which  this  eonrt 
founds  its  decree.  The  plaintiff's  equity  is,  that  he  and  Cham- 
bers, the  defendant,  being  the  joint  sureties  with  others  to 
Goss,  the  other  defendant,  for  Kerns,  the  latter  pat  inro  rhe 
hands  of  Chambers  funds  sufficient  to  discharge  the  debt,  and 
that  therefore,  as  between  them,  the  debt  is  disicharged.  To 
meet  this  allegation,  the  defendant.  Chambers,  replies;  he  ad- 
mits that  he  had  received  from  Kerns  two  bonds,  one  on  B* 
W.  Long,  which  was  paid,  and  the  other  upon  Thomas  MuHi 
of  Mississippi,  the  latter  not  collected,  and  the  reason  hea^ 
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signs  is,  that  Hull  is  indebted  to  him  to  a  much  larger  amount  JuAa,  IM. 
and  he  has  been  deterred  from  attempting  to  coerce  the  col-"  i^^^tt 
lectinn  of  either  claim  for  fenr  of  losinff  Ijoth.  It  is  not  de-  r 
nied  that  Mull  is  sol  vent  and  able  to  pay  all  he  owes  to  Cham- 
bers. We  do  not  consider  this  as  any  answer  to  the  plaintiff's 
claim.  It  is  manifest,  that  the  reason  why  the  Mull  debt  has 
been  de*ayed  in  the  collection  is,  to  accommodate  and  secura 
the  interest  of  the  defendant.  Chambers.  If  he  chooses  to 
indulge  Mull,  for  any  cause,  Ijo  has  no  right  to  ask  that  the 
plaintiff  shall  be  compelled  to  join  him  in  the  indulgence.  In 
other  words,  with  funds  in  his  hands  to  pay  the  debt,  he  baa 
no  right  to  s»  II  the  property  of  the  plaintiff  to  pay  any  portion 
of  it.  We  consider  him,  as  to  the  purposes  of  this  debt,  as 
having;  appropriat<;d  the  Mull  bond  to  his  own  use.  The 
botid  having  been  placed  in  his  bunds  by  the  principal  in  the 
debt  for  the  joint  benefit  of  the  sureties,  the  plaintiff,  one  of 
them,  and  the  only  responsible  one  except  the  defendant, 
Chambers,  had  a  right  to  be  consulted  in  its  disposition,  and 
the  defendant  ought  at  least  to  have  brought  the  bonds  and 
money  into  court  and  submitted  them  to  its  disposition.  An- 
other  defence  upon  these  biinds  is  offered  by  Chambers  in  his 
answer.  He  alleges;  that  Kerns,  being  greatly  indebted,  to  se- 
cure his  creditors,  made  an  assignment  of  ail  his  property  to  a 
trustee,  and  among  the  debts  so  secured  was  the  Goes  debt. 
He  further  alleges,  that  the  bonds  of  Long  and  of  Mull  were 
given  for  the  purchase  of  part  of  the  trust  property,  so  con- 
veyed, and  that  it  was  not  in  his  power  nor  in  that  of  Kerns, 
to  direct  it  entirely  to  the  satisfaction  of  the  Goss  debt,  but 
that  the  other  creditors,  whose  debts  are  secured  by  the  deed 
of  trust,  are  entitled  to  their  reasonable  portion  of  it.  It  is 
not  necessary  any  opinion  should  at  this  time  be  expressed 
upon  the  question  raised ;  it  is  sufficient  for  us  to  say,  that,  in 
this  stage  of  the  case,  the  defendant  can  take  no  benefit  by  the 
objection.  It  has  been  repeatedly  decided  by  this  court,  that 
when,  to  a  bill  praying  for  an  injunction,  the  defendant  ad. 
mits  the  equity,  but  seeks  to  get  rid  of  it  by  setting  up  an 
equity  of  bis  own,  the  injunction  must  be  continued  to  the 
hearing.    Lindsay  v.  Etheridge^  1  Dev.  &  Bat.  Eq.  36. 
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Jut,  1845.     That  is  the  case  here.     If  the  objection  can  avail  the  de« 
■"T         fendaDt,  it  must  be  upon  the  hearing  of  the  cause. 

V  We  do  not  agree  with  the  defendants  that  it  was  necessary 

Oiamben.  ^^  njujjg  |Jjq  representative  of  Ellis  a  party.  It  is  evident  from 
the  answer  of  Chambers,  that  the  whole  interest  in  the  judg- 
ment, in  equity  is  in  him.  Ellis  paid  nothing  for  it.  it  is 
not  assignable  at  law,  and  at  law  it  is  still  the  property  of 
Goss.  The  defendants  are  niistakec  in  supposing,  that  this 
case  comes  within  the  operation  of  our  act,  limiting  the  time 
within  which  injunctions  can  be  granted.  The  plaintiff^ 
right  to  ask  for  an  injunction  arose  after  the  rendition  of  the 
judgment,  when  he  discovered  that  the  defendant  Chambers 
bad  made  a  wrong  application  of  the  funds  placed  in  his  hands 
by  Kerns,  for  the  payment  of  the  GoiS  debt.  This  was  made 
manifest  to  him  by  the  levy  of  the  execution  on  his  laud.  As 
long  as  the  judgment  was  Goss',  there  was  no  equity  against 
it.  Until  then  he  could  not  know  whether  those  funds  would 
be  so  appropriated  or  not.  We  do  not  think  the  statute  operates 
upon  this  case  at  alU 

We  are  of  opinion  there  was  error  in  the  interlocutory  do- 
eree  heretofore  pronounced  in  this  case,  and  the  same  must  be 
reversed,  with  costs  in  this  court,  so  far  as  it  dissolved  the  in- 
junction for  one-half  of  the  sum  recovered,  and  the  injunctioQ 
must  be  continued  to  the  hearing. 

Per  Curiam,  Decree  accordingly. 
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JAMES  RICHMOND  vs,  SOLOMON  VANHOOK  St  AL. 

4 

A  te^ator  beqaeated  to  his  wife  a  large  amoum  ol  real  and  personal  property,  June,  1845 
for  her  natural  life,  and  after  her  death  to  A.    The  wife  died  in  the  lifeUme  - 

ot  the  testator:  Held  that  the  legacies  to  the  wife  did  not  lapse  by  her  death, 
but  that  on  the  death  of  the  testator  they  vested  immediately  in  the  remain- 
der man. 

Among  other  legacies,  the  testator  bequeathed  certain  negro  women  and  tktir 
ekildren.  They  had  children  at  the  time  of  the  execution  of  the  will,  and 
several  bom  afterwaids  and  belore  the  death  of  the  testator.  Held,  that 
these  after  bom  children  did  not  pass  under  this  bequest,  but  that  they  re- 
mained undisposed  of  by  the  will. 

Some  of  these  negroes  undisposed  of  by  the  will  had  been  placed  by  the  testa- 
tor in  his  lifetime  in  the  possession  ot  one  of  his  sons,  where  they  remained 
until  the  testators  de^ih-^Held  that  there  being  only  a  partial  intestacy,  this 
could  not  be  construed  an  advancement,  so  as  to  entitle  such  son  absolutely 
to  tne  negroes  on  the  testator's  death,  under  the  provisions  of  the  Act  of  As- 
sembly, Rev.  Stat.  eh.  37,  sec.  17.  To  constitute  such  an  advancement, 
there  must  be  an  entire  intesucy  of  the  parent. 

The  testator  bequeathed  a  desk  with  all  that  was  in  ii-^Held^  that,  by  this  be- 
quest, all  that  was  found  in  the  desk  at  the  testator's  death,  whether  there  at 
the  time  of  making  the  will  or  placed  there  subsequently  by  the  testator, 
passed  to  the  legatee. 

The  case  of  Jones  y.  JoneSj  Con£  Rep.  310,  cited  and  approved ;  and  the  cases 
of  SUiUimgj  V.  StaUingt,  I  Der.  £q.  Rep.  S98.  Bvtrdle  v.  EUioU,  1  Ired.  R. 
176.  Ford  V.  fVMdAto,  1  Dev.  &  Ba:.  Eq.  31,  and  Freeman  r.  Knight,  8 
Ired.  Eq.  75,  cited  and  commented  en. 

Cause  removed  from  the  Superior  Court  of  Law  of  Caswell 
County,  at  the  Spring  Term,  1845,  by  consent  of  the  parties. 

The  bill  states,  that  John  Richmond  died  in  the  year  1841, 
having,  in  the  j^bi  1880,  duly  made  and  published  his  last 
willand  testament,  and  which,  after  his  death  was  duly  proven, 
and  letters  testamentary  granted  by  the  proper  court  to  the  de- 
fendant Yanhook.  By  his  will  the  testator  devised  as  follows: 
*^1  give  to  my  beloved  wile,  Mary  Richmond^  my  dwelling 
house,  all  near  out  houses,  and  three  hundred  acres  of  land 
whereon  1  now  live ;  also  I  give  her  one  negro  man,  Gabe, 
one  negro- woman  named  Hannah,  and  one  nwied  Nicey  and 
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Jttne,i8f5her  children,  and  one  named  Isaac,  and  my  chest  and  aU  that 
Richmond ^^  in  it,  and  all  my  hoasehold  and  kitchen  furniture,  and  all 
▼       my  beds  and  Turniture,  and  three  head  of  horses,  and  ten  bead 
'  of  cows,  and  alt  my  ho^s  and  sheep,  which  property  I  giTe 
her  during  her  natural  lifo  or  widowhood,  and  at  her  death, 
the  abo^e  named  property  to  return  to  John  Currie  Richniond;^ 
that  at  the  date  of  the  will,  Nicey  had  five  children,  and,  be- 
tween the  date  of  the  will  and  the  death  of  the  testator  in 
1841,  she  had  five  more.     Elizabeth,  one  of  Nicey's  children, 
before  the  making  the  will,  had  one  child,  and  Prances,  an- 
other  cf  Nicey's  children,  had  two  children  born  after  the  date 
of  the  will,  and  Harriet  hnd  one  born  since. 

The  bill  further  sets  forth,  that  by  the  2nd  clause  in  the 
will,  the  testator  gave  to  the  complainant,  by  metes  and  bounds, 
a  pirt  of  the  tract  of  land  which  by  the  first  clause  he  had 
given  to  his  wife  for  her  life,  and  also  several  negroes,  among 
whom  were  three  negro  women,  to  wit :  Dinah,  Suckey  and 
Esther,  each  of  whom  have  had  children  since  the  date  of  the 
will.  By  the  3rd  clause,  the  testator  devises  as  follows:  ^  I 
give  to  my  son,  John  Currie  Richmond,  the  balance  of  my 
land  not  willed  before;  also  1  give  him  one  negro  womaa 
named  Sylvyand  her  five  children ;  one  named  Riah  and  her 
child ;  also  I  give  him  my  desk  and  all  that  is  in  it.*'  And  by 
the  4th  clause,  he  gives  the  balance  of  his  stock  not  willed, 
and  his  books,  equally  to  be  divided  between  his  two  sons,  the 
plaintifi*,  James  C.  Richmond,  and  the  defendant,  John  Currie 
Richmond ;  that  Sally,  the  child  of  Riah,  named  in  the  3rd 
clause,  and  Sylvy,  have  each  since  the  date  of  the  will,  had 
several  children.  The  bill  further  sets  forth,  that  at  the  date 
of  the  will,  the  testator  had  two  tracts  of  land,  one  of  which 
was  by  the  1st  and  2nd  clauses,  divided  between  the  plaintiff 
and  the  widow  ;  and  the  other,  by  the  third  clause,  was  given 
to  the  defendant,  John  C.  Richmond,  and  that  he  also  had  a 
large  personal  estate,  which  came  to  the  hands  of  the  execu- 
tor, and  most  of  which  he  had  delivered  over  to  the  other  de- 
fendant ;  and  among  other  things,  was  a  large  sum  of  rooneyi 
consisting  of  specie  and  bank  notes,  all  of  which  the  defend- 
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ant,  John  C.  Richmond,  took  possession  of,  claiming  it  as  his,  Jiia«,i8i& 
either  under  the  first  clause,  giving  to  Mrs.  Richmond  the  |^j„„^^ 
chest  with  all  that  is  in  it,  or  under  the  similar  bequest  in  the  ▼ 
third  clause  of  the  desk,  directly  to  himself ;  that  he  claims  all  ^^^^'^' 
the  property  real  and  personal,  devised  by  the  first  clause  to 
Mrs.  Richmond  for  her  life,  because,  she  having  died  in  the 
Jifeiime  of  the  testator,  the  devise  over  to  him  became  an  im- 
mediate devise ;  whereas  the  bill  alleges,  that  in  consequence 
of  the  death  of  Mrs.  Richmond,  during  the  life  of  the  testa- 
tor, the  devise  to  her  became  lapsed,  and  either  sunk  into  the 
residuum,  or  the  testator  died  intestate  as  to  it.  And  that  the 
plaintiff  was  entitled  equally  with  the  defendant  to  the  proper- 
ty so  bequeathed,  they  being  the  only  children  and  next  of 
kin  of  the  testator.  The  bill  then  alleges,  that  the  defendant, 
John  C.  Richmond,  by  virtue  of  the  legacies  to  him,  claims 
all  the  children  of  the  negro  W3men  mentioned  in  the  first 
and  third  clauses,  born  since  the  date  of  the  will,  whereas  the 
will  gives  none  but  those  that  were  in  being  at  the  time  the 
will  was  made,  and  that  all  such  after  bom  increase  are  sub- 
ject to  distribution  between  the  plaintiff'  and  the  defendant, 
John  G.  Richmond.  The  bill  prays  an  account  of  the  estate, 
and  that  the  plaintiff  moy  be  decreed  to  have  one-half  of  the 
property  bequeathed  to  Mary  Richmond,  and  one-half  of  the 
negroes  born  since  the  date  of  the  will,  and  of  the  money,  6cc. 
The  defendants  by  their  answer  admit  the  allegations  of  the 
bill,  as  to  the  will  of  John  Richmond,  and  that  the  1st,  2nd 
and  3rd  clauses  thereof  are  corrrectly  set  forth,  that  the  names 
of  the  children  born  to  the  negro  woman  named  in  the  first 
and  third  clauses  after  the  making  are  correctly  set  forth ;  they 
admit  the  death  of  Mrs.  Richmond  before  that  of  the  testator; 
deny  that  the  legacy  to  her  lapsed  in  consequence  thereof  j 
but  assert  that  it  became  an  immediate  bequest  to  the  defend- 
ant, John  C.  Richmond ;  and  that  by  the  will,  the  defendant  . 
John  C.  was  entitled,  not  only  to  all  the  negroes  mentioned  in 
the  first  and  third  clauses  of  the  will,  but  also  to  all  the  in- 
crease born  to  any  of  the  negro  women  since  the  date  of  the 
will.    If  in  this  construction  they  should  be  mistaken,  the  de- 
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juDe,i845.fendant,  John  C.  Richmond,  then  claims  the  children  born  be- 
Richm  nd  ^^^^  ^^^  making  of  the  will  and  the  death  of  the  testator,  as 
V  an  advancement ;  the  testator  having  put  them  into  his  pos. 
Vanhook.  ggggiQu  during  his  life,  and  if  they  are  not  disposed  of  by  the 
will,  then  as  to  them,  the  testator  John  Richmond  died  in- 
testate. The  answers  further  admit,  that  the  defendant  John 
C,  with  the  consent  of  the  executor,  took  into  his  possession 
all  the  stock  of  cattle,  horses  and  sheep,  as  bequeathed  m  the 
first  clause,  and  also  all  the  money  on  hand,  and  bonds  and 
notes.  He  claims  the  latter  under  both  the  first  and  third 
clauses,  as  they  were  kept  by  the  testator  in  the  desk  bequeath- 
ed  to  him,  and  were  there  found  at  the  death  of  the  testator- 
The  defendant  Vanhook  states,  that  he  had  handed  to  the 
plaintiff  the  $150  bequeathed  him  in  the  2nd  clause  of  the 
will,  and  also  the  sum  of  $11  7f  his  portion  of  the  sale  of  the 
tftdck  and  books  mentioned  in  the  4th  clause,  which  he  had 
refused,  and  that  he  has  the  money  and  is  ready  to  pay  it.  An 
inventory  is  filed  with  the  answers,  which  is  alleged  to  contain 
a  true  statement  of  all  the  personal  property  of  John  Rich- 
mond, which  came  to  the  hands  of  his  executor. 

Upon  the  coming  in  of  the  answers,  the  parties  mutually 
agreed  that  the  Clerk  and  Master  should  take  an  account  of 
the  number  of  slaves  born  between  the  making  of  the  will  by 
the  testator  John  Richmond  and  his  death,  their  names  and 
values ;  and  also  of  the  personal  estate,  other  than  the  slaves 
which  has  come  to  the  hand^  of  the  executor,  and  bis  dis- 
bursements. 

The  cause  being  regularly  set  for  hearing,  was  sent  to  this 
court. 

Marehead  for  the  plaintiff. 

Kerr  and  Norwood  for  the  defendants. 

Nash,  J.  The  facts  in  this  case  are  not  controverted ;  and 
our  only  business  is  to  put  a  construction  on  the  will  of  John 
Richmond.  It  is  contended  by  the  plaintiff,  in  the  first  place, 
that  by  the  death  of  Mrs.  Richmond  during  the  life  of  the 
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iBstator,  the  legacy  to  her  i$  either  lapsed,  whereby  it  falls  in- June,  1845 
lo  Ibe  residuum ;  or  Ihe  testator  has  died  intestate  as  to  the  ^chmoiii 
property  contained  in  it :  neither  proposition  is  true.  ▼ 

It  18  a  general  rule,  that  where  a  legatee  dies  before  the  tes-  ^ 
tator,  the  legacy  lapses.  But  there  are  several  exceptions  to 
it,  all  of  which  are  enumerated  by  Mr.  Roper  in  his  Treatise 
on  Legaetes ;  Ist  vol.  p.  320  to  p.  341.  The  exceptions  arer 
founded  on  the  manifest  intention,  as  apparent  in  the  will  of 
the  testator,  that  it  shall  not  lapse,  but  go  to  some  other  per- 
son. Thus  in  Bales  and  England,  Precedents  in  Chancery, 
200,  the  testatnx  gave  to  B.  three  hundred  pounds  with  a  dec- 
laration of  her  will,  that  U.  should  give  the  £300  at  his  death 
Off  sooner,  to  his  daughter  C«  B.  died  before  the  testatrix, 
leaving  C.  surviving  him.  The  court  declare,  that  the  legacy" 
to  B.  did  not  lapse,  but  that  C.  took  it  on  the  death  of  the  tes- 
tatrix. And  the  bequest  was  compared  to  one  made  to  B.  fpr 
life  remained  to  C,  in  which  case,  C.'s  right  to  the  legacy 
could  not  be  questioned.  Here  the  bequest  to  Mrs.  Richmond^ 
in  the  first  clause,  is  to  her  for  life  only,  with  remainder,  as 
expressed  in  the  third  clause,  to  the  defendant  John  C.  Rich- 
mond. There  is  in  fact  nothing  to  lapse.  The  remainder 
man  is  to  take  whenever  the  wife,  Mrs.  Richmond,  died.  And 
upon  the  death  of  the  testator,  John  C.  Richmond  took  all  the' 
property,  immediately,  by  virtue  of  the  third  clause  of  the 
will. 

The  next  question  raised  by  the  pleadings  is,  what  negroear 
passed  to  John  C.  Richmond  by  the  will.  It  appears  th^  in 
the  first  clause,  the  testator  gives  Nicey  and  her  children^  and 
by  the  third,  Sylvy  and  her  jive  children^  and  Riah  and  hef 
child.  Both  Nicey,  and  Silvy,  and  Riah,  and  her  (ihild, 
named  Sally,  have  had  several  children  since  the  making  of 
the  will,  and  before  the  death  of  the  testator.  The  plaintiff 
all^^es^  that,  under  the  will,  John  C.  Richmond  can  take  none 
but  those  named  in  it,  and  who  were  in  being  when  it  was  eX" 
eonted;  and  that  the  children  and  grandchildren,  born  be. 
tween  that  time  and  the  testator's  death,  ate  not  disposed  of  by 
the  will,  and  that  they  either  fall  into  the  residuum,  ff  there 

V4 
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Juoe,  1845  be  one,  or  the  testator  has  died  intestolE  os  to  tlicm,  aod  tbey 
Bichnuiod*'*  ^^  courae  to  be  divided  among  the  aext  of  kio,  hioiself  and 
r  the  defendant  John  C.  On  the  part  of  the  defendant  John  C. 
anhook.  .^  j^  contended,  if  the  will  does  not  carry  ihe  after  bom  chil- 
dren, then  it  18  a  case  of  partial  intestacy,  and  the  testator 
having,  in  his  lifetime,  put  them  into  bis  possession,  it  is,  na* 
der  the  act  ot  1806,  Rev.  St.  ch,  37,  sec.  17,  an  advanceiDeBt 
We  are  of  opinion,  that,  under  the  two  clauses  referred  to, 
John  C.  Richmpnd  took  only  the  negroes  mentioned  in  the 
will»  and  that  ail  the  children  born  after  the  dale  of  the  will 
are  undisposed  of  by  it.  If  there  were  a  residuary  clause^ 
the  after  born  slaves  would  fall  into  it ;  Jones  and  Jmes,  Coo. 
Rep.  310.  But  the  testator  has  created  no  residuum.  Tbe 
4lh  clause  of  the  will  is  a  special  bequest  of  panicularait»- 
cles.  As,  tberefi>re,  there  is  no  residuum,  the  testator,  as  to 
the  after  bom  slaves,  has  died  intestate.  The  question  raised 
by  the  defendant  under  the  act  of  1806,  has  never^  until  oo«r, 
been  directly  before  the  court.  But  there  can  be  but  littledoofat 
bow  it  woUdd  hav«  been  decided,  if  it  bad  been  so  presentn^ 
asto-eall  upon  the  court  for  an  opinion.  In  tbe  case  of  Stat' 
lings  against  SUallingSj  I  Dev.  £q.  Kep.  29S,  tbe  then  Chief 
Justice  expressed  an  opiniou,  thar,under  the  act  of  1806, when 
a  pOiSon  puts  a  slave  inta  the  possession  of  his  child,  aod  taf* 
^ni  it  to  remain,  there  until  bis  death,  it  will  be  an  advancement 
to  the  child,  not  alone  in  the  case  of  an  intestacy  properly  socaU* 
ed>  but  also  where,  having  made  bis  will,  he  omitato  dispose  of 
that  paKticular  slave,  which  is  a  partial  intestacy.  In  that  case 
there  wat  no  will,  and  consequently  the  question  did  not  arise. 
It  is  but  tbe  opinion  of  a  most  respectable  and  reflecting  judge, 
and  entitled  in  the  highest  consideration ;  and  wherevear  ia 
subsequent  cases  it  has  been  alluded  to,  it  has  always  been  so 
tlBsated.  In  the  case  of  Hurdle  and  others  against  EUioti,  1 
Ired.  Rep.  176,  the  court,  in  delivering  its  opinion  says,  ''the 
question  we  arenow  oonsidering,  as  a  general  one,  is  a  very 
important  one,  and  requires  much  consideration."  The  opin- 
ion does  not  profess  to  discuss  and  much  less  decide  it,  aod 
ye^  in  a  very  few  lines,  the  argument  against  the  dictum,  is 
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SkMingsv.  Stattings,  is  summed  np,  with  a  precision  that  Jane,  1845. 
leaves  no  doubt  as  to  what  would  have  teen  the  opintofi  of-.,  j^  . 
the  court  if  they  had  then  decided  it.  In  commenting  on  the  v 
words,  *<  he  or  she  dying  intestate/'  as  contained  in  the  act  ot^***^*^*^* 
1806,  the  court  says,  «the  objections  to  the  doctrine  of  a  pfff- 
t'lal  intestacy  being  within  the  act,  are  not  few  nor  trivial.'^  It 
then  enumerates  some  of  them,  as  that  the  acts  speaks  of  in- 
testacy, without  qualification ;  next  the  act  speaks  only  of 
such  gifts  as  may  grow  into  advancement  upon  the  death  of  the 
parent,  and  there  is  no  such  thing  as  advancement  or  hotchr 
potch  in  personalty  upon  a  partial  mtestacy.  Suppose  a  Di^ 
ther  put  a  negro  into  the  possession  of  his  son,  and  after  bjr 
his  will  give  the  son  the  negro  for  life.  Here,  by  the  tx^tlZ,  th^ 
testator  dies  mtestate  as  to  the  remainder ;  is  the  son  to  tako 
the  life  estate  under  the  will,  and  the  remainder  by  way  of  ad* 
vancement,  in  direct  opposition  to  the  will  7  Though  the 
court  does  not  decide  the  question,  yet  the  reasons  urged  a- 
gainst  it  have  an  authority  little  less  binding.  Theyshow 
the  point  had  been  well  and  maturely  considered,  and  upon  a 
review  of  them,  we  consider  them  decisive.  The  court  says, 
however,  that  the  question  is  open  to  discussion,  and  they  in- 
vite it.  The  counsel  on  this  occasion  has  not  favored  us  with 
an  argument  in  support  of  his  position.  Again  :  in  the  case 
of  Freeman  and  Knight,  2  Ired.  Eq.  75,  the  court  strongly 
intimates  its  dissent  to  the  Jtc/tim  in  Stallings  y»  Siallings. 
It  is  to  be  remarked,  that,  in  both  the  cases  of  Hurdle  v.  Elli- 
ott,  and  that  of  Ford  and  Whidbee,  1  Uev.  &  Bat.  Eq.  21, 
tlie  court  treats  the  question  of  bringing  legacies  into  hotch- 
potch with  advancements,  as  one  too  plain  to  be  argued  or  dis- 
puted. And  yet  hotch-potch,  or  accounting  for  what  has  been 
received  from  a  parent  by  a  child,  lies  at  the  foundation  of  the 
doctrine  of  advanceinent,  equality  being  the  object  of  the  law. 
In  a  case  then  of  partial  intestacy,  the  doctrine  of  advance* 
ment  cannot  exist ;  property,  put  into  the  hands  of  a  child  by 
a  testator,  and  not  otherwise  disposed  of  by  the  will,  though 
remaining  in  the  possession  of  the  child  at  the  time  of  the  pa- 
rents death,  is  still   the  property  of  the  estate  of  which  the 
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Jane,  1846  toUator  has  died  intestatei  ud  as  such  must  be  distriboled  on- 

r  We  are  of  opinion  that  John  Richmond  died  intestate  as  to 

Yanhood.  ^||  ^^  n^oes  born  after  the  making  of  his  will  and  before 
his  death,  whether  in  the  possession  of  the  plaintiff  or  the  de- 
fendant, John  C.  Richmond,  and  that  they  must  be  di?ided 
equally  between  the  two  next  of  kin.  As  r^f^ards  the  money, 
bonds  and  nb^es,  which  at  the  death  of  John  Richmond  wen 
feund  either  in  the  chest,  bequeathed  in  the  first  clause,  or  is 
the  desk  bequeathed  in  the  third,  we  are  of  opinion  that  the 
defendant,  John  C.  Richmond,  is  entitled  to  the  whole,  wheth- 
er put  there  by  the  testator  at  the  time  the  will  was  made^  or 
put  there  by  him  since.  The  bequest  is  of  the  chest  and  all 
in  it--and  so  also  of  the  desk. 

PsB  CuHiAM,  Decree  accordingly. 
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JAMES  D.  BUTLER  &  AL.  vs,  ACHILLES  DURHAM  &  AL. 

A  clerk  of  a  court  has  do  right  to  certify  a  record  and  thereby  aaihemicaie  k  June,  1845 
under  hU  private  seal.  

A  goardian  bead  is  not  a  record,  and,  before  U  can  be  read  is  evidence  in 
anj  case,  it  must  be  proved  like  all  other  bonds. 

Where  a  ward  brings  a  soit  in  equity  against  the  sureties  of  his  guardian,  all 
who  have  been  sureties  to  that  guardian,  either  in  the  first  or  renewed 
bonds,  should  be  made  parties,  that  their  respective  portions  of  contribution 
for  the  delalcation  of  their  principal  may  be  adjusted  by  the  court  in  one 
suit. 

The  principle  is  settled,  that,  where  the  intention  is  manifest,  a  Court  of  Equi. 
ty  will  always  relieve  against  mistakes  in  agreements,  as  well  in  the  case 
of  a  surety  as  of  others. 

The  ease  of  Armiskad  v.  Boztnan,  1  Ired.  £q.  133,  cited  and  approved. 

%  Cause  removed  by  consent  of  the  parties  from  the  Court  of 
Equity  of  Rutherford  County,  at  the  Spring  Term,  1845. 
'  The  plaintiffs  allege  in  their  bill,  that  in  the  year  1821,  Bcr- 
ryman  Hicks  was,  by  the  County  Court  o(  Rutlierford  Coun- 
ty,  duly  appointed  the  guardian  of  the  infant  children  of 
Richard  Blanton  deceased,  and  that  they  are  such  children  or 
their  legal  representatives ;  and  that  the  said  Hicks,  as  such 
gtiardian,  gave  bis  bond  with  the  defendants  his  sureties  there- 
in, dated  the  16th  of  April,  1823 ;  that  the  said  Hicks  took 
into  his  possession  the  property  of  his  wards,  and  several  dif- 
ferent times  renewed  his  guardian  bonds.  The  bill  further 
shows,  that  Hicks  was,  by  the  proper  tribunal,  removed  from 
his  guardianship  in  the  year  1827^  and  one  George  Blanton 
appointed  in  his  place,  who,  soon  thereafter,  instituted  a  suit 
at  law  against  the  former  guardian  and  hissureties,  the^resent 
defendants  on  the  bond  of  1827,  in  which  he  failed,  for  the 
reasoui  that  the  sureties  thereto  were  justices  of  the  peace  of 
Rutherford  county,  at  the  time  the  bond  was  executed,  and 
which  said  boTnd  was  for  that  reason  void  at  law.  The  bill 
charges,  that  although  the  bond  is  void  at  law,  it  is  good  in 
equity,  and  proys  it  may  be  set  up  against  (he  defendants  in 
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Jane,  I845tl)eir  favor,  and  they  be  decreed  to  account  with  and  pay  over 

g  to  them  their  respective  shares  of  the  estate,  which  came  to 

V       the  hands  of  their  former  guardian,  Bcrryman  Hicks,  or  which 

Durham.  Q^g^i  iq  h^ye  come.  The  bill  further  shows,  that  Hicks  re- 
moved beyond  the  limits  of  this  State,  is  dead,  intestate  and 
insolvent,  and  has  no  representative. 

The  defendants,  by  their  answer,  admit  the  appointinent  of 
Berrymnn  Hicks,  as  stated  in  the  bill,  and  that  the  names  of 
the  wards  are  correctly  set  forth.  They  state,  that  in  lS2i| 
when  Berryman  Hicks  was  first  appointed  guardian,  be  gavo 
a  bond  with  the  defendant,  Achilles  Durham,  and  one  Burwell 
Blanton,  as  his  sureties,  and  that  they  arc  entirely  solvent,  and 
all  able  to  pay ;  and  the  plaintiffs  have  agninst  them  full  and 
complete  redress  at  law ;  that  the  bond  which  they  gave  in 
1823  is  void  at  law  ior  the  reason  assigned,  but  that  there  was 
no  mistake  in  the  matter,  as  it  was  known  to  the  court  at  the 
time  that  the  sureties  were  magistrates  of  the  county.  They 
further  allege,  that  in  the  year  182G,  the  guardian  Hicks  re* 
ncwed  tiis  guardian  bond,  and  gave  as  his  surety,  one  George 
Champion,  and  they  insist,  if  they  are  answerable  in  equity 
for  the  guardian  Berryman  Hicks,  that  the  said  George  Cham- 
pion and  Burwell  Blnnlon,  the  surety  to  the  bond  of  1S21, 
ought  to  have  been  made  parties  defendants.  They  further 
insist,  that  a  judgment  was  obtained  in   Rutherford  Superior 

Court,  at  the Term  thereof,  by  George  Dlanton,  after  he 

was  appointed  guardian  of  the  plaintiffs,  part  of  which  was 
raised  by  a  sale  of  the  property  of  Ricks,  and  that  they  urged 
the  then  guardian,  Blanton,  to  take  a  ca.  sa.  against  the  body 
of  Hicks,  which  he  refused.  They  rely  upon  and  claim  the 
benefit  of  the  statute  made  for  the  prelection  of  sureties  to 
guardian  bonds. 

Upon  the  coming  in  of  the  answers,  replication  was  taken, 
and  the  cause  set  for  hearing  and  transmitted  to  this  court. 

Alexander  for  the  plaintiffs. 
Osborne  for  the  defendants. 

Nasu,  J.    The  defondiuits  have  taken  no  evidcrcc  to  sus- 
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taia  tlie  iillcgntious  of  their  answ^er.    Among  the  papers  of  the  June,  18«V 
cause,  we  find  copies  of  whiit  are  stated  to  be  the  giYardton    ^^jj^ 
bond,  givea  by  Hicks  in  1821  and  also  in  1827.      These  pfr-      v 
pers  are  certified  by  the  clerk  of  Rutherford  County  Court,  as  ^^'*^"*' 
copies  of  the  bonds  filed  in  his  office.     We  know  of  no  law 
authorising  the  clerk  to  certify  any  paper,  and  thereby  authen^ 
ticate  it)  under  his  private  seal.    These  papers  do  not  profess 
to  be  authenticated,  as  records,  under  the  seal  of  the  court. — 
A  guardiati  bond  is  not  a  record,  and,  before  it  can  be  used  as 
evidence  in  any  case,  it  must  be  proved  like  all  other  papers  of 
a  similar  kind,  by  the  subscribing  witness,  if  there  be  one.  The 
bill  states,  there  were  several  other  guardian  bonds,  given  by 
Berryman  Hicks,  but  it  does  not  tell,  whether  the  sureties  tt» 
tfaem  were  or  were  not  the  same  with  those,  who  executed  the 
boodof  1823.     The  defendants  allege  they  were  different, 
but  have  furnished  us  with  no  proof  of  the  fact. 

The  same  answer  may  be  given  to  the  protection  sought  by 
Ibe  defieindants  under  the  statute  of  limitations.  The  answer 
does  not  set  forth  when  the  children  came  of  age,  nor  is  the 
defective  statement  aided  by  anything  in  the  bill,  nor  is  there 
any  evidence  on  the  subject.  The  main,  indeed  the  only, 
question  raised  in  the  case  is,  as  to  the  right  of  the  plaintiff! 
to  come  into  this  court  to  set  up  against  the  defendants  a  bond, 
which  is  shown  by  the  bill,  and  admitted  by  the  answer,  to  be 
void  at  law.  This  question  was  decided  by  this  court  in  all  its 
length  and  breadth,  in  the  case  ofAmisteacPs  Administraters 
against  Bozman  and  others^  1  Ired.  Eq.  123.  In  that  case^ 
as  in  this,  the  plaintiff  rested  his  equitable  right  upon  the  aU 
leged  fact  that  the  bond  executed  by  the  parties  was  intended 
by  them  to  be  a  good  and  valid  bond,  but  through  a  mistake 
it  was  rendered  void  at  law,  and,  for  precisely  the  same  reason 
that  some  of  the  obligors  were  likewise  obligees.  Notwith- 
standing this  objection,  the  bond  '.vas  by  the  court  set  up  and 
the  sureties  held  liable  under  it.  on  the  ground  that  it  was  a 
clear  mistake  in  matter  of  fact.  The  same  doctrine  is  held  in 
the  case  of  Crosby  against  Middleton^  Precedents  in  Chance- 
ry, 309.    We  consider  the  principle  as  settled,  that  where  the 
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jQa«,i84&  intention  is  manisfest,  a  Court  of  Equity  will 4il ways  relieve 
3^,j^"  against  mistakes  in  agreemenls,  as  well  in  the  caeeof  asaretj 
V  as  of  others.  Weser  and  Blakely^  1  John.  Ch.  Rep.  607.— 
Durham.  ,pj^^  plaintiffs  are  entitled  to  the  relief  they  ask. 

It  is  further  stated  in  the  answer,  that  the  last  guardiaOf 
George  Blanton,  recovered  a  judgment  against  Hicks,  and 
that  by  the  sale  of  the  property  of  the  latter,  a  part  of  the 
jud|B:ment  was  discharged,  and  the  whole  would  have  been 
paid  by  Hicks,  if  Blanton  had  taken  out  a  ca*  bo.  against  hiin^ 
as  he  was  requested  to  do.  It  is  sufficient  to  say,  this  is  a 
matter  which  does  not  affect  the  right  of  the  plaintiffs  to  call 
upon  the  defendants,  nor  do  the  defendants  furnish  any  evi- 
dence of  their  allegation.  Before  the  aiaster,  when  ibe  ae- 
oounts  are  taken,  the  defendants  will  be  at  liberty  to  show  any 
payments,  which  have  been  made  by  Hicks,  or  raised  out  of 
his  property. 

Unquestionably,  all  the  sureties  of  Berry  man  Hicks,  wheth- 
er parties  to  the  same  bond  or  to  different  bonds,  ought  to  have 
been  made  parties  to  this  suit,  that  the  court,  in  its  final  decreei 
might  have  adjusted  the  loss  between  them.  As  the  can 
stands,  we  do  not  know  that  there  are  any  other  persons  ioter- 
eeted  in  the  matter,  but  those  who  are  before  the  court.  The 
only  effect,  however,  will  be  to  throw  the  whole  burthen  in 
the  first  instance  on  the  defendants,  leaving  them  to  their  reOH 
edy  against  the  sureties  to  the  other  bonds,  if  there  be  any. 

The  cose  must  be  referred  to  the  master  to  take  an  accoool 
of  the  estate  belonging  to  the  plaintiffs,  which  came  to  the 
hands  of  their  guardian,  Berryman  Hicks,  and  of  bis  admiiH 
istration  of  the  same. 

Per  Curiam,  Decreed  occordingly. 
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JOnN  T.  MAJClVELL  vi.  MATTHEW  WALLACE. 

An  eiiuy-taker  cannot  appoint  a  deputy,  nor  tm  the  acts  of  one  in  the  capa- Jami;  181$ 
city  of  a  deputy  be  rendered  valid  by  ikt  aabeeqaent  acqaieaeence  of  the 
entry-taker  in  what  he  has  done. 

Cause  removed  by  the  consent  of  the  parties  from  the 
GoUtt  of  Bqalty  of  Mecklenbarg  County,  at  the  Sprhig 
Term,  1846. 

This  bill  was  filed  to  compel  (he  defendant  to  conv'ey  to  ther 
plaintiff  a  tract  of  land,  therein  described,  tfnd  to  eOjoin  hint 
from  prosecuting  a  suit  at  law,  brought  to  recover  possession 
of  it  The  facts  of  the  case  are  as  follows :  The  plaintiff,  in- 
tending to  enter  the  land  in  qucj^tion,  went,  on  the  17th  of 
February,  in  the  year  1842,  to  the  house  of  the  entry-taker, 
irho  was  ab^nt,  and  applied  to  his  wife  to  take  front  him  ail 
entry  thereof.  She  at  first  refused,  but,  at  length,  mttde  an 
Mtry  upon  the  entry-takers  book  to  that  effect,  and  on  the  8th 
June  fi>!Iowlng,  the  plaintiff  obtained  a  grant  for  the  land. 
On  the  same  day,  and  before  ihe  plaintiff  procured  this  entry 
to  be  made,  and  with  his  knoT^ledge,  the  defendant  applied  ia 
the  entry-takefr  to  enter  the  same  land  for  him,  and  paid  hiff 
ike,  and  the  entry-taker  promised  so  to  do  upon  his  return  td 
his  house,  and  which  he  accordingly  did,  and  the  defendant 
took  out  a  grant,  prior  in  date  to  the  plaintiff's.  When  ther 
latter  procured  the  entry-taker'ii  wife  ta  make  the  entry  for 
him,  he  handed  her  a  paper  des(!ribing  the  land,  but  it  Was 
not  signed  by  him,  nor  was  it  left  at  the  house  of  the  entry- 
taker,  but  was  carried  away  by  him  and  htoded  to  that  offi- 
cer, about  three  weeks  thereafter.  The  entrjr-takef  proved^ 
thdt  his  wife  had  often  taken  lodatlon^  for  him,  and  that  he 
had  authorised  her  to  enter  them  on  his  books  in  his  absence, 
btu  that  this  was  the  first  ^he  had  ever  made,-  and  that  wheoi 

W  4 
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Jane,  1845.  he  made  ihe  defendant's  entry,  he  saw  the  entry  of  the  plaii^ 

Maxwell  ^^  ^^o^^  by  his  wife,  and  the  defendant's  entry  next  X0 

y       it.    The  defendant  had  brought  an  action  of  ejectment  again^ 

'  the  plaintiff,  to  recover  possession  of  the  land.    An  iujunction 

was  granted,  and,  upon  the  coming  in  of  the  answer,  leplica^ 

tion  was  taken. 

Osborne  for  the  plaintiff. 
Alexander  for  the  defendant. 

Nabh,  J.  In  the  view  we  have  taken  of  this  case,  it  i^ 
unnecessary  to  inquire  into  the  title  of  the  defendant  ;it  beio|^' 
very  clear,  we  cannot  grant  to  the  plaintiff  the  relief  be  seeks. 
Unless  hia  grant  is  founded  upon  a  valid  entry,  such  as  tte 
law  recognises^  however  imperfect  the  defendant's  grant  loay 
be,  the  plaintiff  cannot  ask  the  court  to  compel  him  to  coo^y 
the  land  to  him.  The  42d  ch.  Rev.  Stat,  in  the  4th  sedieo, 
directs  the  justices  of  the  pence  in  every  county,  to  elect  ene 
good  and  sufficient  person  to  receive  entries  of  claims  of 
land,  within  such  county  respectively,  and  the  13lh  section 
rehires  the  claimant  of  ony  land  to  producci  (the  langusKo 
is^  shall  produce)  to  the  eutry^taker,  d&c  It  is  not  pretendeil 
in  this  case^  that  the  plaintiff  dkl  make  an  entry  of  the  land 
with  the  entry-toker,  but  it  is  said^  his  wife  was  the  agent  or 
dapiuiy  of  the  Utter  to  aet  for  him,  and  that  be  subsequently 
recognised  and  adopted  her  act.  We  know  of  no  power  in 
an  entry-taker  to  appoint  a  deputy  or  agent,  to  perform  bis 
duties.  The  law  has  made  them  personal  to  himself  and 
that  it  did  not  intend  he  should  have  any  such  power,  is  evi-^ 
denced  by  the  fact|  that,  in  the  7th  section,  the  power  is 
given  to  the  surveyor  to  appoint  a  deputy.  The  4th  section, 
wkicb  requines  the  appointment  pf  one  entry-taker,  also  re-^ 
qnires  the  appointment  of  not  more  than  too  surveyors  fi>r 
tha  Qoonly.  We  think  it  is  manifest,  the  Legislature  intended 
to  confine  the  power  to  receive  entries  in  each  county  to  ene 
person*  And  among  several  other  reasons,  to  avoid  the  very 
evil  exhibited  by  this  case,  a  double  cfntry  of  the  same  land 


£UPREMIS  (QOmT  OP  NOfLim>  CAROLINA,  fi95 

>by  different  persons.  It  would  further  be  difficulti  if  not  im«  Jane,  isift. 
jpossible,  for  the  legislative  will,  us  expressed  in  the  13th  sec-  |4,x^gn 
(ion  to  be  complitad  with,  in  the  case  of  there  being  two  per-  ▼ 
sons  entitled  to  receive  entries.  By  that  section,  the  entry- 
taker  is  required  to  indorse  on  every  entry  the  date  when 
made,  and  to  enter  a  copy  thereof  in  a  well  bound  book,  and 
^<  every  entry  to  be  made  in  the  order  of  time  in  which  it  shall 
be  lieceived,  and  numbered  in  the  margin.'*  Suppose  the  en- 
iryntaker  to  appoint  several  agents  or  deputies ;  for  if  be  may 
appoint  one,  be  may  a  dossen ;  and  the  same  piece  of  land  to 
be  entered  on  the  same  day  with  each.  How  is  the  priority 
to  be  ascertained,  and  in  what  order  are  they  to  be  spread  up- 
on the  book  ?  It  is  evident  much  confusion  and  i^tioenainty 
would  be  produced,  which  is  now  avoided  by  confining  the 
power  to  receive  entries  to  one  person.  It  follows  as  a  neces- 
sary consequence,  if  he  cannot  appoint  a  deputy,  be  cannot 
by  any  recognition  of  his,  make  that  lawful,  which  is  in  ilAelf 
unlawful.  If  he  could,  the  priority  and  certainty  which  the 
law  recognizes  and  requires,  would  not  de|)end  upon  the  action 
of  the  parties,  but  upon  the  will  and  pleasure  of  the  entry-ta- 
ker. The  plaintiffs  claim  to  relief  rests  upon  the  assumed 
fact,  that  he  made  an  entry  before  the  defendant,  as  required 
by  law,  and  upon  it  procured  a  grant  for  the  land  to  issue  to 
hinnself;  and  that  the  defendant,  with  a  knowledge  of  his 
priority,  made  an  entry  of  the  same  land.  As  he  has  never 
made  an  entry,  such  as  the  law  requires,  his  equity  has  never 
arisen, 

V^^  (Curiam,  Bill  dismissed  with  costs. 
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HISNRY  W^LLS  vs.  ROBERT  P.  WELLS. 

hokt,  1819  A.  igiecd  m\A  B.,  that,  ia  consldtntkMi  of  a  ceitain  sum,  he  woaU  cctxtf 
•      •  toB.a(B«tal9itractof  bpid,  aoAUiepiiiehaMiiKmefvaateairallvBola 

payable  in  three  yeaf#.  It  was  funher  amreed,  that  B.  shonld  take  po«» 
sion  of  the  premises,  and  should  pay,  apnaally,  for  three  years,  a  ceitaiB 
poition  of  the  crop ;  and  if  B.  paid  for  the  land  by  such  annual  instalmenli, 
inthfee  yeaiii  the  daed  in  lee  was  to  be  given ;  if  not,  the  aanaal  ^tjnm 
W9M  to  he  considered  as  rent,  and  at  the  end  of  the  three  yeais^  the  land  im 
to  he  surrendered  by  B.  HeU,  that  if  the  annnal  payments  amounied  at  t^ 
a^tpiration  otfimr  years  to  the  price  originally  agreed>to  be  given  lor  the 
land,  the  baigainee  claiming  that  they  should  be  so  applied,  abhoagk  the 
baigaiaor  insisted  that  the  paymeats  should  be  considered  only  ai  peymeats 
of  reqt,  the  baigainee  was  entitled  to  a  conveyance  of  the  jnadan. 
The  time  mentioiied  in  thp  oontrapt  lor  completing  the  parchase  of  land,  is 
not  osaally  considered  in  a  Court  of  Equity,  as  of  the  essence  of  the  ccp- 
tnct 

Cause  removed  from  the  Court  of  Equity  of  Buncombe 
County,  by  consent  of  the  parties,  at  the  Fall  Term,  1844* 

The  following  facts  were  disclosed  'by  the  pleadings  aad 
proofs. 

On  the  10th  day  of  November^  in  the  year  1836,  the  defen- 
dant, for  the  consideration  of  |^300,  executed  in  writiog,  un- 
der his  hand  and  seal,  an  agreement  with  the  plaintiff,  to  make 
hjm  a  good  title  in  fee  to  a  tract  of  land  of  one  hundred  acrs, 
more  or  less,  it  being  the  land  which  the  defendant  purchased 
of  David  Roberts,  l]ring  in  Buncombe  county,  on  the  wafars 
of  Haw  Branch.  The  purchase  money  was  secured  by  notes 
of  hand,  payable  in  instalments  in  three  years  from  the  <iate 
of  the  agreement.  It  was,  at  the  same  time,  by  a  separate  in- 
stiument,  further  agreed  by  and  between  the  parlies,  ttet 
Hknry  Wells  was  then  to  be  let  into  possessionj  and  io  hold 
the  place  for  three  years,  by  paying  125  bushels  of  corn  per 
aonum  as  rent ;  "  but  that  the  said  126  bushels  of  corn  per 
annum  is  to  go  to  pay  for  the  place  at  cash  prices,  if  lbe«aid 
Henry  Wiells  pays  for  the  place  in  three  years ;  if  not,  the  au- 
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nual  paymetit  of  the  com  is  to  be  the  rent,  and  the  said  Henry  June,  i84&. 
Wells  is  to  give  up  the  possession  of  the  place  to  Robert  P.  "TJ^"" 
Wells,  with  all  improvements,  ^c."    The  plaintiff  in  his  bill       v 
states,  that  he  has  paid  to  the  defendant  and  his  assignees  of  ^^^^^ 
the  said  notes,  the  principal  money  and  interest ;  that  the  en- 
tire payment  was  completed  in  the  year  1840 ;  that  he  then 
called  for  a  legal  conveyance  of  the  said  land  from  the  defend- 
ant, which  he  refused  to  execute.     The  prayer  of  the  bill  is 
for  a  speci6e  execution  of  the  said  contract. 

The  defendant  in  his  answer,  admits  the  written  contract 
of  purchase  or  lease  as  stated  in  the  bill.  And  he  further 
says,  that  the  plaintiff  failed  to  pay  the  notes  within  the  three 
years ;  that,  on  the  11th  day  of  November,  1839,  it  was  fur- 
ther agreed  between  thero,  that  the  payments  which  had  been 
made  should  go  as  rent,  and  not  as  payments  on  the  notes ; 
and  that  it  was  then  further  agreed  on,  if  the  plaintiff  wonid 
go  on  and  pay  off  the  said  notes,  independent  of  the  rent  al- 
ready paid,  that  the  de&ndant  would  let  him  have  the  land, 
and  execute  a  deed  for  the  same,  but  he  says  that  the  consid- 
eration was  intended  to  be  $350,  and  $300  was  by  mistake  in- 
oerled  in  the  written  agreement.  There  is  a  replication  to  the 
answer. 

Badger  for  the  plaintiff. 
Fran^ds  for  the  defendant. 

Daniel,  J.  There  is  no  proof  in  the  case  of  any  mistake 
having  been  committed,  in  inserting  in  the  agreement  9300,  as 
the  consideration  for  the  land.  There  is  proof  that  the  de« 
fendanty  on  the  11th  day  of  November,  1839,  demanded  a 
surrender  of  the  possession  of  the  land,  on  the  ground  that 
all  the  purchase  money  had  not  been  paid  within  the  time 
stipulated.  To  which  demand,  the  plaintiff  refused  to  yield, 
and  said  he  did  not  want  to  give  it  up,  he  had  done  too  much 
work  on  it,  that  he  would  keep  the  place  and  pay  Tor  it.  He 
th^n  said,  that  he  would  let  what  he  had  paid  go  as  rent,  ac. 
cording  to  the  written  articles.    All  the  advancements  in  mo- 
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/we.  1845  nejr,  stocki  and  corn,  which  the  plainiiflf  bad  made  Ibr  ikm 
Wells  "^  years,  the  dereudint  insisted  to  retain  ps  rent,  and  also  to  ibice 
V  the  plaintiff  to  pay  beside  in  full  the  notes  and  interest,  whiph 
^^'  had  been  originally  given  for  the  purchase  of  the  land.  Tbis 
unreasonable  demand  was  made  on  th§  very  next  day  alter  4e 
time  for  full  payment  had  expired.  It  is  plain  from  the  terns 
of  the  original  written  contract,  tliat  the  plaintiff  intended  to 
hold  on  upon  the  land,  as  a  home,  if  he  could  by  any  meifis 
pay  for  it,  and  if  he  found  out  that  it  would  be  impossible  for 
him  to  raise  the  purchase  money,  that  he  should  then  have 
U|e  liberty  of  being  considered  as  a  tenant  for  three  years,  at 
ihe  rent  of  125  bushels  of  corn  per  annum.  The  plaiofiff,  od 
die  11th  day  of  November,  1831),  refused  to  abandon  his  coo. 
iract  of  purchase.  The  parol  agreement,  extorted  that  day 
ifrom  him,  was  unreasonable  and  without  any  coosideraiion 
in  this  court ;  for  the  time  mentioned  in  the  contract  for  coin- 
pleting  the  payment  of  the  purchase  money  is  generally  not, 
in  this  cHirt,  of  the  essense  of  the  contract.  Indeed,  the  de- 
fendant was^  himself,  not  in  a  condition  to  rescind  the  contract 
of  purchase  or  declare  it  at  an  end,  as  he  did,  upon  tiiegroond 
of  its  not  having  been  literally  performed  by  (he  plaiouffio 
making  payment  to  the  very  day.  For,  before  that  time,  the 
defendant  had  assigned  one  of  the  bonds  for  $100  to  another 
person^  who  took  it  without  recourse  to  the  defendant,  and  on 
Ihe  sole  credit  of  the  plaintiff,  who  duly  paid  it.  Afier  hoviDg 
thus  virtually  received  one-third  of  the  purchase  money,  over 
and  above  the  sums  which  he  now  claims  to  keep  as  rent. 
(which  of  themselves  amount  to  nearly  one-half  of  the  put- 
chase  money)  the  defendant  cannot  be  permitted,  in  this  court, 
to  insist  on  the  forfeiture  of  either  of  his  payments  or  the  laod 
by  the  plaintiff,  when  the  laUer  has  since  paid,  or  is  willingly 
pay,  the  whole  purchase  money  agreed  on,  and  the  interest  ac. 
crued  thereon* 

It  therefore  seems  to  us,  that  the  plaintiff  is  entitled  to  a  de- 
cree for  a  specific  execution  of  the  contract,  if  he  has  paid  the 
purchase  money  as  stated  by  him  in  his  bill,  orifhe^hall 
now  pay  what  may  be  found  duo  by  a  report  of  the  Masl®^* 
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We  are  or  opinion  that  a  reference  must  be  made  to  aseet- Jbi^^i  1945 
MUn  whether  tho  consideration  money  has  been  paid,  and  tf 
Hot,  what  sum  remains  unpaid. 

PfiK  CiTRiAM,  Decree  aceordingly^ 


ISAAC  LYERLY  t«.  CLAUDIUS  B.  WHEELfcR  i  AL. 

Vhen  a  defeodaat  aflmits  tlie  plaintiff's  equity  on  the  facts  on  which  it  li 
fotttded,  but  jets  up  an  eqoitjr  in  himself  of  a  distinct  haiare  and  counter^ 
balancing  that  of  the  plaintiff,  he  must  sastain  his  ansirer  by  proois. 

Jin  answer,  after  replication,  is  not  evidence  for  the  defendant,  eccept  as  it  is 
made  so  by  discoveries  called  for  in  the  bill,  and  which  are  responsive  to 
direct  charged  or  special  inierrogatdries. 

TThia  same  casti,  heretofore  decided  in  this  coart,  oa  a  motion  to  dissolve  tli« 
injanction,  3  Xred.  Eq.  170  and  also  the  case  of  GiUis  r.  Martin,  2  Dct.  Eq« 
473,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Rowan  Ckfm^ 
ty,  at  the  Spring  Term,  1846,  having  been  set  for  bearing  up* 
ion  the  bill  and  answer. 

Ttie  facts,  being  the  same  as  those  repoHed  in  (he  former 
tuise,  are  sticcinctly  referred  to  in  the  opinion  delivered  in  the 
pitesent  eaae. 

Aksander  far  Ibe  plaintiff. 

Boyden  and  O^ftome  Ibf  (he  defendants. 

Nash,  J.  When  this  case  was  formerly  before  n%  it  Was 
on  a  motion  to  dissolve  the  injunction  and  remove  the  seques- 
tration prcviouily  granted*  These  motions  were  refased ;  and, 
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Jape,i8l5.  (be  cauM  being  remaDded  to  the  Court  of  Equity  for  Roarati 

^  ^ .     County,  a  general  replication  was  filed  to  the  answer.     It*  ia* 

V       now  here  for  a  final  hearing,  without  any  testimony  od  eil!6er 

Wheeler,  ^jj^  rpj^g  plainlifF  in  his  bill  states,  that  he  had  lived  with 
the  defendant  several  years^  as  a  clerk,  during  which  time*  he 
had  accumulated  considerable  property,  consisting  of  tnotKf 
and  notes,  and  other  evidences  of  rdoney  due,  which,  together 
with  what  he  bad  on  hand  when  he  went  to  the  defendanf^ 
amounted  to  the  sum  of  $  ,  that  he  slept  ifii  a  room  over 
the  shop  of  the  defendant^  and  the  defendant's  brother  in  the 
same  room ;  that  on  the  night  of  the  the  brofber 

made  some  trifling  excuse  for  sleeping  in  anotlier  room,  and 
about  midnight  he  was  roused  from  his  steep  by  the  entrance 
of  the  defendant,  with  a  candle  in  one  hand  and  a  knife  in 
the  other.  Afler  lowering  the  window  curtains,  he  came  to 
his  bed,  charged  hini  with  having  robbed  him  and  threatened 
to  kill  him,  if  he  did  not  give  up  all  his  property  ^  which  be 
did.  The  bill  asked  for  an  injunction  and  sequestration,  both 
of  which  were  granted.  The  bill  further  charged  chat  the 
brother  had  been  removed  from  the  room  by  the  defendant 
that  there  might  be  no  witness  to  the  transaction.  The  de- 
fendant itdmits  by  his  answer,  that,  being  fully  satisfied  m  his 
own  mind  of  the  dishonest  conduct  of  (be  plaintiff,  of  his 
having  plundered  him,  he  took  occasion  to  call  upon 
hinat  a  late  hour  of  the  night,  and  eharge  him  with 
having  plundered  and  stolejn  from  him  a  large  amount ;  bat 
denies  he  threatened  to  kill  him,  if  he  did  not  give  up  the  pro- 
perty, but  told  him  he  should  expose  and  prosecute  him ;  chat 
the  defendant  had  been  acting  as  his  clerk  for  several  years^ 
and  it  was  his  sealed  atid  solemn  conviction,  that  he  wasj  du- 
ring that  period,  robbed  by  him,  from  time  to  time,  of  a  laige 
amoant  of  property,  greatly  larger  than  what  he  took  fiem 
him.  And  that  he  was  induced  to  pursue  the  course  be  did, 
in  order  to  sate  the  reputation  of  the  plaintiff  and  the  feelings 
o(  his  friends  and  relations.  In  the  opinion  delivered  in  the 
case,  upon  the  hearing  of  the  interlocutory  order,  the  Coort 
says  <<the  rule  of  Equity  is,  when  an  answer  to  a  bril  for  an 


SUPREME  COURT  OP  NORTH  CAROLINA.      *^ 

injunction,  admits  the  plaintiff's  equity  bnt  seeks  to  get  rid  of -^^^  ^^ 
it  by  a  new  equity  of  his  own,  the  injunction  must  be  contin-*^;^y^f|^ 
fled  to  the  hearing,  when  the  defendant  will  be  at  liberty  to  --JL^ 
sustain  his  equity  by  testimony,  if  he  can.  The  defendant 
has  taken  no  testimony,  and  (he  case  is  to  be  heard  now,  as  it 
was  upon  the  defendant's  motion  to  dissolve  the  injunction.—- 
If  upon  the  bill  and  answer,  then,  the  court,  by  the  rules  of 
equity,  could  not  dissolve  the  injunction,  neitl|^r  can  they 
now,  without  testimony,  give  the  defendant  a  decree.  If  they 
could,  they  were  very  idly  employed  in  continuing  the  injunc- 
tion to  the  hearing.  The  very  reason,  assigned  by  the  court 
for  their  decree,  points  out  the  necessity,  on  the  part  of  the  de-- 
f<^ndant,  of  sustaining  his  equity  by  proper  testimony,  before 
he  can  obtain  a  decree  in  his  favor.  An  answer,  afler  replica- 
tion, is  not  evidence  for  the  defendant,  except  as  it  is  made  so 
by  discoveries  called  for  in  the  bill,  and  which  are  responsive 
to  direct  charges,  or  special  interrogatories.  Olllis  and  Mar-'- 
tirij  2  Dev.  Eq.  473.  It  is  not  like  one  charging  and  discharg- 
ing himself  in  the  same  breath,  standing  as  one  admission  as* 
if  he  had  said,  true  1  took  the  property  from  you,  under  the 
circumstances  mentioned,  but  immediately  returned  it  to  you. 
But  here  the  defendant  admits  the  truth  of  the  plaintiff's 
charge,  and  introduces  new  matter  or  new  facts,  constituting, 
in  his  opinion,  his  justification ;  and  which  is  not  responsive  to 
any  allegation  of  the  bill.  This  new  and  irresponsive  matter 
must  not  rest,  for  its  proof,  upon  the  defendant's  oath,  but  must 
be  sustained  by  proof  aliunde.  Lady  Ormodo  v.  Hutchin* 
smty  13  Yes.  Jr.  47. 

We  do  not  mean  to  bo  understood  as  sayinsr,  if  the  defend- 
ant had  sustained,  by  proof,  his  allegatiotis  against  the  phdn*^ ' 
ttff,  that  we  should  have  permitted  him  to  retain  possession  of 
the  fruits  of  his  violence.  The  circumstances,  as  detatIM  by 
himself,  show  a  spirit  of  outrage  and  disregard  of  all  lawDil '  ' 
restraint,  that  cannot  be  countenanced  in  a  Court  of  Equity.^^' 
If  the  plaintiff  had  been  guilty  of  the  acts  which  he  alleges^ 
Mit  which  he  does  not  chargo  as  facts,  the  courts  of  joscicfc 

X4 
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Jt»iti»»tieaywt»higi,Mi4  tb#  evident  whieb  sij^ifiid  b»  miiMd 
j^^  Qigh  hafie  tati^ad  Ihe  miikb  of  a  joiy  of  bis  eoontry,-- 
ThotB  courts  are  still  opao  to  him.  BulbemustiinthsmM 
Hoaty  place  ll^e  plaintiff  in  the  sitnationi  in  which  he  wai,  be* 
^re  he  forced  fiom  him  his  property^.  There  is  one  tetttie  of 
the  casCi  which  g^yes  to  the  defendant's  conduct  a  peculiar 
atrocity.  It  is  the  fact,  alleged  by  the  plaintiff  and  not  dcoiei 
by  the  defendant,  that  he  caused  his  brother  to  remove  from 
the  loom  of  the  plaintiff,  where  he  bad  before  then  slept,  od 
the  night  selected  by  bim  for  the  transaction.  He  took  cam 
tp  remoTe  out  of  the  way  the  only  person,  wlio  could  hare 
witnessed  the  deed,  and  if  he  is  now  without  evidence  to  m^ 
tain  bis  statement  of  the  tramsaction,  it  is  bis  own  &ult.  A 
deed  so  covered  by  fraud  and  violence,  cannot  be  conoteaanc* 
ed  by  any  court. 

Aa  argument  is  nrged  for  the  defendant,  that  he  gave  thr 
pbuQtiff  bis  bond  for  $4,869,  and  that  this  was  a  sobstaniiie 
coi|UaQt|  leislising  whai  bad  before  been  done.  But  tba  de- 
ipudaotadmiiatbat  waa  a  mere  matter  of  form  j  for  that  he 
gave  the  bond  to  enable  the  plaiutifl  to  satisfy  bis  fneoda,  that 
the  dellindaqt  qwed  him  that  sum,  abd,  ait  the  same  time^  ^ 
l>laiDtift  executed  to  him  an  acquittal  and  release  of  the  bood^ 
That  release,  if  genuine,  can  amount  to  nothing  as  a  defence 
in  this  cause,  as.it  is  clear  that  not  a  osnt  was  paid  by  the  de- 
iendaot;  and,  indeed,  this  peper,  under  the  cireumataDci^ 
iiuft  bf  eonsidered  as  having  been  obtained  by  the  some  Q»ao» 
tbeetheri  vrece^  namely,  by  what,  in  this  court,  is  oonndafed 
nothing  less  than  overpowering  moral,  if  not  physical,  duie»'  ^ 

The  plaintiff  must,  therefors,  be  declared  entitled  to  tbaiiV' 
eq4  bondi  and  other  securhies,  obtained  by  the  defeodsQt  frnn 
hte,  as  mentioned  in  the  pleadings.  And  it  must  be  refiarrsd 
to  the  master  to  ascertain  what  they  were,  and  what  soo  ^ 
aq«|i»af  n^mey,  if  any,  the.  defendant  has  collected  tiisisopt 
ittd.  wi^o  haaihot  custody  of  the  same ;  and  let  it  b^  dedandir 
diet  tl)e  dfBifeip4ilii  is  liablote  pay  to  the  i^iniVr  snch  aoaior. 
sq^wL  of  mawyt if  wjTt wWcib.  hameyhave lecew** w***^ 
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of  the  said  Mcarities,  and  to  T»>ii8Bign  to  Imu  iwh  of  Ibe  itv.i«ife,  mt^ 
ouriUet  as  yet  remain  ancoHected.  And  let  it  be  iunherde. 
elared,  that  the  plaintiff  shall  bring  into  coart  the  botid  igtvan 
to  him  by  the  defendant  for  the  sum  of  t4,i6t,  dhtid'tbe  SM 
day  of  Octoberi  1842,  mentioned  in  the  pleadingSi  in  ordhr 
chat  the  samo  moy  be  caneelled. 

PjsR  CoBiAM,  Uoeree  acoordiogiy« 


SAMUEL  MARTIN  f*.  HENBV  MARDINO.  ADM'*,  dc. 

A  «rtdltor  may,  by  a  proper  bill,  obtaia  acconttt  of  tbe  psil  tad  peisoaal  ta» 
tatet  of  bis  deceaicd  debtor,  and  a  decxee  for  payment  of  bia  debca  oat  ot, 
tbe  proper  tuod. 

Bat,  if  be  cbooses  to  ^o  on  at  law,  and  has  tbe  plea  of  "fully  administered,^ 
loond  agalost  bim,  or  confbssea  it,  there  Is  no  ground  for  relief  as  agaftul^ 
die  eieeator  or  adminfstrator,  in  equity,  to  set  aside  the  ?eidici  aad  judgiisat 
Ibereoo,  where  tbe  executor  or  adminjauator  has  been  gaiky  of  no  fiaad  ia 
mlsrepEeseDtin^;  the  state  of  tbe  assets. 

l^bc  ca^es  of  Taium  ▼.  Tatum,  1  Ired.  Eq.  133,  and  Simmims  v.  IVkUaXer^^ 
fffed.  Eq.  139^  cited  amd  approved. 


This  was  an  appeal  from  the  Court  of  Equity  of 
Coanty,  at  the  Spring  Term,  1843,  his  Honor  Judge  BAiLEtr 
presiding)  overruling  a  demurrer,  which  had  been  hhtd  by  tbo 
defendant  to  the  plaintiff's  bill. 

The  bill  alleged,  that,  sometime  in  1836^  one  Hilen  Oodtey 
died  intestate  m  the  county  of  Beaufort,  possessed  of  some 
personal  property ;  that  nt  Jnne  Term,  1836,  of  the  County 
Coim  of  the  snid  county^  letters  of  administration  on  the  td- 
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Imt,i9ii.ta^  of  the  wd  Godley  were  duly*  issued  to  Henry  Hardin^i 

m^Hin^^  defendant ;  that  the  said  Godley,  at  the  time  of  his  death, 

V       was  justly  indebted  to  the  plaintiff  in  the  sum  o(  $97  97 

Hanrfiag.  ^^^  ^^^  ^^  ^(^^^  l)^  dMh  of  the  said  Godley,  and  ttie  ta- 
king of  the  administration  by  the  said  Harding,  ihe  plaiotifl' 
sued  out  a  warrant,  returnable  before  a  single  magistrate,  in 
his  name  as  plaintiff,  against  the  said  Harding,  as  administra- 
tor of  Ihe  said  Godley,  for  the  recovery  of  the  said  debt ;  that, 
on  the  trial  of  the  said  worrant,  the  administrator  pleaded 
*<  fully  administered,"  when  the  plaintiff,  having  established  his 
claim,  the  justice  gave  judgment  in  his  favor  for  the  sum  of 
1^7  97  cents,  with  interest  and  costs,  and  returned  the  papers, 
as  required  by  law,  to  the  next  Terra  of  the  County  C3urt  of 
Beaufort ;  that,  at  the  said  term,  the  said  Harding  pleaded 
*<  fully  administered,'*  when  the  plaintiff  admitted  the  plea,  and 
the  judgment  of  the  justice  was  affirmed,  and  a  scire  facias 
issued  against  the  heirs;  that  a  judgment  on  this  scufn.  was 
obtained  against  the  heirs ;  that  executions  issued  on  this  judg- 
ment, from  term  to  terra,  when  the  sheriff  finally  returned, 
thai  tbe  lands  had  been  sold  for  $25,  enough  to  pay  the  costs, 
but  not  enough  to  pay  any  portion  of  the  debt ;  that  there  are 
no  other  lands,  descended  to  the  heirs,  on  which  an  execution 
can  be  levied.  The  bill  then  states,  that  no  portion  of  the  said 
debt  has  been  paid ;  that,  about  tiie  year  1840,  a  large  amount 
of  personal  property,  consisting  of  slaves,  bonds,  notes,  mo- 
ney,  dc^c.  of  the  estate  of  the  said  Godley,  came  to  the  hands 
4>f  the  said  Harding,  as  administrator,  to  be  administered,  atu) 
that  he  has  now  in  his  possession  an  amount  thereof,  more 
than  auffieient  to  pay  all  the  just  debts  of  his  said  intestate. 
The  bill  then  averred  that  the  plaintiff  had  now  no  remedy 
at  law  against  the  said  administrator,  and  prayed  thai  he 
might,  out  of  the  assets,  so  received  since  the  judgment  at 
law,  be  decreed  to  pay  to  the  plaintiff  his  debt,  4*a,  and  for 
further  relief. 

To  this  bill  a  general  demurrer  was  filed  by  the  defendant, 
lor  want  of  equity  in  the  plaintiff,  and,  the  judge  below  having 
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«TermIed  the  deoanrrer,  a»  appeal  was,  by  leave  of  ihe  Supe- June,  1846. 
rior  Goiirl,  ^nuited  to  this  court.  ""Mwiin* 

V 

Rodhhan  for  the  plaintifl.  Hirdiif . 

Skaw  for  the  defendant. 

Daniel,  J.  We  think  that  the  judgre  should  have  sustain- 
ed the  demurrer.  The  plaintiff  admits  in  his  bill,  that,  at  law, 
he  confessed  ?he  truth  of  the  defendant's  plea  ofplene  admin- 
istravii.  He  then  could  proceed  in  one  of  two  ways;  either 
lo  takea  judgment  quando,  or  sue  a  scire  /curias  ogainet  the 
heirs  xo  subject  the  land.  Ho  deliberately  chose  the  latter 
coarse.  And  the  circumstance,  that  the  land  did  not  produce 
enough  to  satisfy  his  judgment,  may  be  to  him  a  misfortune, 
hut  w«  cannot  see,  that  it  is  one  of  those  mistakes^  that  a 
*  Court  ot  Equity  can  relieve  against.  The  case  of  Taium  v. 
Tatumy  1  Ired.  Eq.  113,  is  not  an  authority  for  the  plaintiff. 
There  the  two  slaves  given  by  the  debtor  to  Dudley  Tatum, 
.who  afterwards  became  administrator  to  the  debtor,  were 
sought  to  be  subjected  by  the  creditor,  only  after  all  the  other 
assets,  and  all  the  lands,  which  had  descended  to  the  heirs  of 
the  debtor,  had  been  exhausted.  The  said  gift  of  the  two 
slaves  by  the  debtor,  then  and  then  only,  was  ascertained  to 
be  void  and  fraudulent,  under  the  statute,  as  to  tbe  creditor 
seeking- payment  of  his  debt.  The  donee  of  tbe  two  slaves 
had,  ic  equity,  a  right  to  stand  behind  ail  the  general  assets, 
and  also  all  the  lands  descended  to  the  heirs,  until  they  were 
exhausted,  t)erore  he  should  be  called  on  to  surrender  the  said 
slaves  to  pay  creditors.  He  stood  like  a  specific  legatee,  and 
hada  right,  in  equity,  to  call  in  aid  all  the  general  assets,  and 
also  all  the  lands  descended  to  the  heirs,  to  pay  debts,  before 
iie  should  be  compelled  to  give  up  those  slaves  to  the  creditors 
of  bis  donor.  And,  furthermore,  in  Tatum  v.  Taitmij  the 
defendants  did  not  rely,  in  their  answer,  upon  what  had  been 
fomid  on  the  issue  in  the  Court  of  Law. 

A  creditor  may,  by  a  proper  bill,  obtain  accounts  of  the  per* 
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Jtine,  I84&80iial  and  real  estates  of  his  deceased  debtor,  and  a  deciee  te 

"^^jjjjj   the  payment  of  his  debt  and  those  of  otliets  of  the  proper  fnnd. 

V       Simmons  v.  WhitakeTi  3  Ired.  Eq.  129.    But  if  he  chooses 
UaidiAg.  j^  ^^  ^^  ^^  1^^^^  ^^j  j^^g  jj^^  pj^^  ^j.  ^^jiy  jjdminisi^jgj  fcnnj 

against  him  or  couies.<:es  it,  we  sec  no  possible  ground  for  re- 
lief, in  equity,  against  the  verdict  and  judgment  thereon,  where 
the  escecQtor  has  been  guilty  of  no  fraud  in  misrepreaeBting 
the  state  of  the  assets.  It  is  not  sufficient,  for  example,  »% 
ground  for  coming  into  equity,  that  the  creditor  has  di8C0?er- 
ed,  that  the  executor  had  assets  at  the  time  of  the  trial 
at  lav,  which  he  did  not  disclose  aud  the  creditor  did  not  then 
kix>w  of  or  provo  ;  for  the  executor  is  not  bound  to  give  m- 
dence  against  hitnsel  i  at  law,  and  there  were  methods,  by  wUck 
the  creditor  might  have  had  the  discovery,  if  he  had  thought 
proper  to  resdrt  to  them.  But  if  he  proceeds  upon  his  owa 
judgment,  at  law,  the  result  roust  bind  him,  as  in  every  oth- 
er case  of  concluding  persons  by  verdicts  nnd  judgmeats.— 
F(Mr  tne  present  bill  is  merely  an  attempt  to  get  a  now  trial  of 
the  plea  of  fully  administered,  or  rather  to  avoid  the  effect  of 
the  present  plaintiff^s  admission  of  it,  without  shewing  thnd 
by  the  administrator,  and  upon  the  mere  ground  that  he  iiad 
not  fully  administered.  The  efieet  of  sustaining  the  biM 
would  be,  that  a  finding;  upon  that  plea  concludes  the  executor 
but  in  no  iiistance  concludes  the  creditor ;  and  that  the  credi* 
tor,  after  taking  his  chances,  at  law,  of  fixing  the  executor 
with  assets,  because  he  may  not  be  able  to  prove  some  disbuno- 
ement,  and  thechaldces  having  turned  out  against  him,  may 
iheo  ask  that  discovery  and  relief  from  a  Court  of  E^itfi 
which  be  might  at  first  have  had  for  himself  and  all  the  cred- 
itors. There  is  no  precedent  of  such  a  bill  that  wo  knovof; 
which  supplies  a  strong  argument  against  it.  The  qacstioo 
of  <^fully  administered''  is  in  its  nature  a  legal  one,andtboo(|fc 
Gourts  of  Equity,  for  the  sake  of  the  discovery  and  the  better 
reoaedy  in  taking  the  accounts  and  applying  the  assets,  does  es- 
sume  jurisdiction  of  it  at  the  proper  period,  yet,  after  the  pat- 
ties have  submitted  the  question  to  a  legal  tribunal  and  bad 
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ite  dtoeisioQ  on  it,  the  Court  of  Equity  dugbt  not  to  undertake  J^>e^i845^ 
to  revise  that  decision,  or  try  the  question,  de  novo,  a  second 


Per  Curiam,  Ordered  to  be  certified  to  the  Court  of 

Equity  of  Beaufort  County,  that  the 
decree  of  that  court  should  be  re- 
versed and  the  demurrer  sustainedi 
with  costs. 


RICHARD  PARISH,  FOR  HIMSELF  AND  OTHERS  vs.  DIXOlf 
SLOAN  A  AL. 

Where  a  pleintiff  files  a  bill  to  secure  ihe  payment  of  his  owft  debt  out  of  pro- 
perty he  alleges  to  hare  been  traudulently  coAveyed  by  his  debtor,  and  states 
that  he  files  it  for  his  own  benefit  and  ibr  that  of  other  creditors,  whom  he 
dofes  not  make  parties^  this  is  no  cause  of  demnirer. 

When  a  ftbt,  aasigaed  as  the  eause  ot  demofrer,  does  not  appear  ia  the  state* 
neat  of  Uw  bill,  the  demurrer  will  of  course  not  be  sustained. 

Equity  will  not  permit  a  plaintiff  to  demand,  in  the  same  bill,  several  dis- 
tinct matters,  diflering  in  nature^  against  several  defendants,  but  will  in  such 
ease  sustain  a  demurrer  for  mnkifariousaess. 

Bm  when  one  general  right  is  claimed  by  the  plaint  iiZ;  though  the  individnala^ 

aade  defcndaatsi  have  separate  and  dittinct  rights,  yet  they  may  all  be 

charged  ih  the  same  bill,  and  a  demurrer  for  that  eause  will  not  be  sus- 

ulned. 

f 

This  was  an  appeal,  bjr  permission  of  the  court,  from  an  in** 
terloentory  order  of  the  Court  of  Equity  of  Sampson  coonty^ 
at  the  Spring  Term,  1845,  bis  Honor  Judge  Pearson  pretid> 
ing. 

The  plaintiff  states  in  his  bill,  that,  at  the  Jnly  Term  of 
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June,  1845  Duptin  County  Oourc,  he  obtained  a  judgmeDl  against  Dixon 
p^^jgj^'  Sloan  for  the  swtn  of  $995^  upon  which  an  execotion  issued, 
V       and  that  no  property  of  said  Slonn,  either  real  or  persowl, 
could  be  found  to  satisfy  it. 

The  bill  then  slates,  that  Arna  B.  Chesnut,  George  W.  Rob- 
inson, and  David  Mnrphy  are,  each,  judgment  creditors  of 
the  said  Sloan,  and  that  no  property  can  be  found,  with  which 
to  satisfy  them. 

It  charges,  that,  Dixon  Sloan  being  largely  indebted,  execu- 
tions were  duly  issued,  and  were  levied  on  certain  negroes, 
whose  names  are  set  forth,  and  which,  on  the  19th  of  Hay, 
1841,  were  sold  by  the  sheriff  of  Duplin,  when  certain  of 
them  were  purchased  by  the  defendant  Faison,  and  the  remain- 
der by  Daniel  C.  Moore.  On  the  same  day,  Dixon  Sloan  bar- 
gained and  sold  others  of  his  slayes  to  the  said  Faison.  upon 
an  agreement,  that  he,  Faison,  should  convey  the  negroes 
purchased  by  him,  at  the  sheriff's  sale,  to  David  D.SIoan,oneof 
the  defendants,  in  trust,  for  the  use  of  Catharine  Sloan,  the 
wife  of  the  said  Dixon,  during  her  life,  and  after  her  death,  lo 
the  use  of  her  children,  the  other  defendants.  This  transfer, 
it  is  alleged;  wf»s  rande  in  fraud  of  the  creditors  of  the  said 
Dixon,  and  to  cover  ihem  from  all  executions  against  hiK.  ihe 
said  Dixon. 

The  bill  further  charjres,  that  Dixon  Sloan  was  indebted  lo 
divers  other  persons,  and  that  John  C.  Moore,  being  his  sure- 
ty, a  mortgage  deed  was,  on  the  20th  July,  184 1^  executed  by 
'  the  said  Sloan,  conveying  a  number  of  negroes,  to  the  said 
Moore,  to  secure  and  pay  said  debts :  and  that,  on  the  1st  of 
April,  1842,  the  same  Dixon  Sloan,  mortgaged  by  deed  to  the 
said  John  C.  Moore,  other  certain  negroes,  for  the  purpose  of 
securing  another  creditor.  It  then  charges,  that  all  the  debts, 
so  secured  by  the  said  mortgage,  were  paid  by  the  said  Moore, 
by  the  sale  of  a  few  of  the  said  negroes  so  conveyed.  The 
bill  prays,  that  the  plaintiff  and  the  said  Arna  B.  Ohesootr 
Robinson,  and  Murphy,  may  have  satisfaction  in  the  fifsi 
place,  out  of  the  negroes  mortgaged  to  John  C.  Moore,  which 
remain  in  bis  hands  after  dischatgrog  the  debts  so  sectited : 
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ond  if  that  fund  should  prove  insufficient,  then  ott  of  the  ne- June,  1845. 
ffioes  conveyed  to  Uavid  D.  Sloan,  by  Faison,  in  trust  for  Mrs.  p^j^ 
Dixon  and  her  children.  y 

To  this  bill  the  defendants  severally  demur,  and  for  cause 
bf  demurrer  say ;  Ist.  That  Arna  B.  Chesnut,  George  W.  Rob- 
inson and  David  Murphy,  are  not  parties  to  the  bill,  and  yet, 
the  plaintiff  Parish,  prays  relief  for  them ;  and  the  2nd.  That 
the  bill  charge^  that  the  sale,  made  by  the  sheriff  oi  Sampson, 
y^as  fraudulent  and  void,  as  against  the  creditors  of  the  said 
Sloan,  as  being  made  without  consideration,  though  it  alleges, 
me  sale  was  made,  to  pay  debts  doe  from  him ;  and  3rdly. 
That  the  bill  is  multifarious  in  this,  to  wit,  that  it  seeks  to  sub- 
ject the  equity  of  redemption  oX  said  Sloan  in  the  slaves, 
mortgaged  to  Daniel  C.  Moore,  to  the  payment  of  the  plain- 
.  tiffs  claim,  and  also  the  slaves  sold  by  the  sheriff  of  Duplin 
to  William  Faison,  although  the  titles  of  the  several  defendants 
to  the  two  s^ts  of  slaves  haVe  no  connection  Whatever,  and. 
the  several  defendants  have  no  interest  in  comiiion,  in  the  mat. 
tor  in  controversy.  No  more  of  the  bill  is  set  forth,  than  is 
Irequired  to  show  the  application  of  the  several  causes  of  de- 
murrer assigned.  The  demurrer  was  overruled,  and  the  d^- 
leodants  allowed  an  appeal  to  this  court. 

Warreh  WinsUw  (or  the  pliuntifis. 
lUid  for  the  deleiidaDts. 

NasHi  J.  The  first  cause  tissigned  in  the  demiirrer,  is  an- 
swered by  the  demurrer  itself.    It  is,  that  the  plaintiS'  has  ask- 

•M  the  court  to  provide  fbr  the  relief  of  Chesnut,  Robinson 
and  Murphy,  who  are  not  parties  to  the  bill.  A  demurref  is 
M  allegation  of  a  defendant,  which,  admitting  the  matters  of 
fJMt  alleged  by  the  bill  to  be  true,  shows,  that,  as  they  are 
therein  set  ibrth,  they  are  insufficient  for  the  plaintiff  to  pro- 
ceed upon,  or  oblige  the  defendant  to'answer.  Now  the  plain- 

I  4iff  asfts  relief  fot  himself,  upon  a  state  6f  facts,  which,  if 
inie,  clearly  entitles  him  iH  relief.  His  officiously  asking  the 
«id  of  the!  kobUi  Sk  others,  #ho  «re  not  pltrties  «o  his  bifl,  and 

Y4 
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Juae,i84&do  uoi  ask  it  for  tbemselTesi  certainly  ought  not,  and  cannoli 

Pariah    ^P"v«  ^^^  ^^  ^^  ^1^^*     It  18  an  equitablci  as  well  as  legal 

r       maxim,  that  tUiU  per  inutiU  ntm  vUiaiwr.    This  is  an  insuf- 

^^^^^    ficient  eanse  of  deomrrer  to  the  whole  bill,  being  too  broad. — 

The  2nd  caose  assigned  is,  as  to  the  sale  made  by  the  sheriff 

to  Faison.     The  demurrer  all^ges^  that  the  bill  chai|[eB  thai 

sale  to  be  fraudulent,  though  made  to  pay  the  just  debts  of  Dixon 

Sloan.    The  statements  of  the  causes  of  demurrer  are  nothing 

more  than  references  to  the  bill|  and  an  enumeration  of  the 

objections  appearing  on  its  face;  and^  hence,  the  fir&t  question 

in  considering  a  cause  assigned  in  a  demurrer  ever  is,  is  it 

true?    Does  the  bill  contain  the  statement  as  alleged  in  the 

demurrer  ?    Redes,  p^  166. 

Upon  examination  it  clearly  appears^  that  the  bill  did  not 
intend  to  charge,  and  in  fact  does  not  charge^  that  the  sale  by 
the  jA^rt^  was  fraudulent.  The  charge  is,  that  the  convey- 
ance of  Faison  to  David  Sloan,  in  trust  for  Mrs.  Sloan  and 
her  children,  was  in  imud  of  the  righls  of  the  creditors  of 
Dixon  Sloan.  From  anything  appearing  on  the  face  of  the 
bill,  Faison  is  a  bona  fide  purchaser  of  the  eight  negroes,  al 
the  sheriff's  sale ;  and  the  allegation  of  fraud,  in  this  particu- 
lar, is  confined  to  his  conveyance  to  David  D.  Sloan.  The 
fact  then  is  not  stated  in  the  demurrer,  and  the  bill  is  free  from 
the  objection. 

The  principal  cause  of  demurrer,  is  the  third  assigned,  and 
is  for  multifariousness.  Equity  will  not  permit  a  plaintiff  to 
demand,  in  the  same  bill,  several  distinct  matters,  differing  in 
na/tire,  against  several  defendants,  for  this  would  be  to  expose 
each  defendant  to  unnecessary  cost.  The  pleadings  would 
necessarily  be  spread  out,  by  the  statement  of  the  several 
claims  of  the  other  defendants,  with  which  the  oo^efeodants 
could  have  no  connexion.  In  snch  a  case,  the  bill  b  demnr- 
able.  But  when  one  general  right  is  claimed  by  the  plaintiff, 
though  the  individuals,  made  defendants,  have  separate  and 
distinct  rights,  yet  they  may  all  be'  charged  in  the  same  bill, 
and  a  demurrer  for  that  cause  cannot  be  sustained.  BtukU 
v.  Atke,  2  Yern.  37.  Sejfnwr  v.  Bennett,  2  Atk.  484.  Adair 
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T.  N.  JR.  Company,  11  Ves.  444.  Chrporatum  ^f  Carlisle  J^r^e,  I8I5 
▼.  Wilsm,  13  Ves.  294.  Duke  of  Norfolk  v.  Myers,  1  Mad."'^[^'" 
Rep.  83.    1st  Jac.  &  Walk.  369.  r 

Thus,  where  the  plaintiff  claims  a  general  right  to  the  sole 
fishery  of  a  particular  river,  he  may  file  his  joint  bill  against 
all  persons  claiming  several  rights  in  the  fishery,  as  occnpiers 
of  the  land  adjacent  to  the  river,  or  otherwise.  Mayor  of 
York  V.  PUkington,  1st  Atk.  282.  So  also  for  the  in- 
fringement of  a  copy  right  or  patent.  Dittey  v.  Doig,  2  Yes. 
Jr.  486.  These  cases  show,  that,  when  one  general  legal  right 
is  claimed  against  several  distinct  persons,  though  their  rights 
are  different  and  distinct  from  each  other,  they  may  still  all  be 
joined  in  the  same  bill.  In  this  case,  the  plaintiff  claims  one 
general  legal  right,  against  all  these  defendants.  His  allega- 
tion is,  that  all  the  negroes  are  the  property  of  Dixon  Sloan, 
so  far  as  he  is  concerned,  and  constitute  one  fund  for  the  pay- 
ment of  his  debts.  The  deed  made  by  Paison  to  David  Sloan, 
being  for  a  valuable  consideration  proceeding  from  Dixon 
Sloan,  it  is  as  if  Dixon  Sloan  had  himself  made  the  convey- 
ance. It  is  a  voluntary  settlement,  made  by  him,  upon  his 
wife  and  children,  and  is  therefore  fraudulent  and  void  against 
his  creditors,  provided  their  debts  cannot  be  paid  without  re- 
sorting to  it.  Morgan  v.  McCUUand,  3  Dev.  82.  The  bill 
charges,  that  the  plaintiff  is  such  a  creditor,  and  states,  that, 
at  August  Term,   1835,  of  Sampson  County  Court,  Dixon 

Sloan  was  appoined  guardian  of  the  infant  children  of 

Chesnut,  and  gave  bond  with  the  plaintiff  as  his  surety.  On 
the  17th  of  November,  1841,  suit  was  brought  on  the  bond, 
against  the  plaintiff'  and  Sloan,  and  a  judgment  obtained,  and 
the  execution  levied  on  the  property  of  the  plaintiff,  and  he 
was  obliged  to  pay  it.  He,  therefore,  claims  to  be  substituted 
to  the  rights  of  the  wards  of  Dixon  Sloan,  and  as  a  creditor 
at  the  time  the  conveyance  was  made  by  Faison.  And  the 
demurrer  admits  these  facts.  The  negroes  then,  so  conveyed 
to  David  D.  Sloan,  remain  liable  to  pay  the  plamtiff*s  claim, 
provided  other  property  of  the  said  Dixon  cannot  be  found 
subject  to  the  debt.    The  mortgages  to  John  C.  Moore,  for  all 


612  fidUITY  CASiiSS  IN  THE 

Jvne^iSift.  that  appipurs  on  tba  bill|  were  made  /bona  fide  ;  \mi  it  if  n1- 
p^yj^  leged,  that  the  debts  secured  by  them  have  been  paid  by  Moo» 
▼  out  of  the  proceeds  of  the  mortgaged  negro^,  and  that  seyp- 
.^^^  nl  of  them  still  reoiain  in  his  hands,  unsold.  If  so,  a  liust 
has  resulted  to  Dixon  Sloan,  and  John  C.  Moore  holds  the 
unsold  n^oes  as  his  trustee.  Harrison  v.  Battle  ^  oAert, 
I  Dev.  £q.  637.  In  such  case,  after  the  payment  of  tbedebis 
secured  by  the  mortgage,  the  bargainor's  interest  is,  in  eqaitj, 
subject  to  the  payment  of  his  debts.  It  was  necessary  for  the 
plaintifi,  before  he  could  subjef;t  the  slaves  in  the  bands  ot 
David  D.  Sloan,  to  shew  that  there  was  no  property  of  Dixoa 
Sloan,  oujt  of  which  his  claim  \yould  be  satisfied.  To  do  thi^, 
John  C.  Moore  was  a  necessary  party.  It  is,  indeed,  highly 
to  the  interest  of  the  wife  i^nd  children^  that  they  should  be 
mad^  Parties,  as  they  are  enabled,  thereby  more  effectually  to 
guard  their  own  interests,  by  seeing  that  the  funds  in  the 
hands  pf  John  C.  Moore  is  properly  accounted  for,  and  pro- 
perly  applied,  in  exoneration  of  thajt  held  by  their  trustee, 
David  O.  Sloan. 

Per  Curiam,         Decr^  aflBrmed  with  one  set  of  costs. 
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JAMES  ^.  SMITH  vs.  THOMAS  HARKINS  &  AL. 

All  ksiM^wX  caxiDot,  of  his  oun  am^^ty,  establkli  a  fiee  bc|dg^  or  ferry  Jnnf,  |84S( 
.  acroos  a  stream,  so  as  to  impair  the  profits  of  a  toll  bridge  or  fftrrj  authori-  — ^^"^^ — ' 
zed  by  the  County  Court  and  alrsady  erected  and  used  by  another  individ- 
ual. I 

The  property  in  snch  a  franchise,  though  granted  for  the  benefit  of  the  pablie, 
is  private  In  the  individual  grantee,  and  be  may  not  only  ane  at  law  to  le* 
«c^er  damages  for  an  infringement,  bat  equity  will  enjoin  an  iinaat)|orized 
interference  .^rith  his  rights. 

The  Coanty  Court  is  the  sole  judge  of  wnat  the  conveBience  of  its  ppuirty  re- 
quires in  relation  to  roads  and  bridges,  and  can  take  such  order  jn  rpktioo 
to  them,  as  in  its  discretion,  it  may  set  fit 

Where  the  p»non,  claiming  an  e^jcdoaive  firaaeUse  to  a  load  4^r  feny,  caaoot 
shew  the  original  order  granting  it,  but  shews  that  he  and  tho^e,  under 
whom^  claims,  have  enjoyed  it  for  more  than  forty  years,  and  that  the 
County  Court  has^fixc^  the  rate  of  toU  on  it,  his  title  to  it  cannot  be  dispu- 
ted. 

TlM  laet  of  the  CounQr  Goait  fixing  a  xate  of  toU,  is,  perhaps,  eonekitive  ^ri* 
deuce,  that  the  bridge  or  ferry  was  established  by  the  County  Court,  the  pro- 
per  authority,  according  to  our  act  of  Assembly,  Rev.  Stat.  ch.  104,  sec.  1, 
for  settling  and  establishing  roads  and  ferries. 

Forty  years  omissisn,  by  the  owner  of  a  ferry,  to  furnish  the  poUie  with  the- 
senrice  dne  from  him,  must  aawunt  ta  a  surrender  of  his  right  to  theez^tt* 
stra  franchise. 

Tka  Act  of  1806,  Rer.  Stat  ch.  104,  sect.  S8,  which  allows  a  bridge  to  be 
built  instead  of  keeping  a  ferry,  can  only  f  pply  to  a  ferry,  actually  existing 
9j^  in  use  at  the  time  pf  substitudng  the  bridge  for  the  ferry. 

When  a  public  road  is  laid  out,  the  overseer  is  only  required  to  construct  such 
causeways  and  bifdg«s,  as  can  convenient^  be  done  by  the  liands  aQolt^ 
10  iiim,  in  the  time  (»dinarily  employed  or  required  in  working  on  a  pu)i^c 
road. 

Bridges  over  a  large  stream,  or  ferries,  must  be  established  by  the  Cqunty 
Court. 

The  case  of  Long  v.  Beard^  N.  C.  T.  R.  866,  cited  and  approved. 

Appeal  from  an  intetlocotory  order  of  the  Cour^  of  Equity 
of  Bancombe,  at  the  Fall  Term,  1844,  his  Honor  Judge  Bat- 
TLB  prasidiog,  directing  an  injunction,  which  had  been  grant- 
jed  ia  the  case,  to  be  continued  to  the  hearing. 
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J""*'^^     The  bill  was  filed  in  May,  1844,  and  a  sappiemeDtal  Ul 
Sfliiih    ^^  ^^  IS^h  of  June,  1844.    They  state,  that  upwards  of  for- 

uml'  ty  years  before,  a  public  ferry  was  established  across  the 
French  Broad  River  in  Buncombe  county,  on  the  Stale  nad, 
leading  from  Asheville  to  Waynesville,  in  Hay  wood  coucty, 
to  Macon  and  Cherokee  counties,  and  to  Georgia;  and  that  it 
is  situated  about  1^  miles  from  Asheville,  and  was  originally 
granted  and  owned,  and  kept  by  Edmund  Sams,  who  then 
owned  the  lands  on  which  the  ferry  was  established,  and  af* 
terwards  sold  the  land  and  ferry  to  one  John  Jarrett,  who,  in 
the  jrear  18S0,  sold  the  same  to  the  plaintiff:  that  Sams,  Ja^ 
rett,  and  the  plaintiff  have,  in  succession,  during  the  periods 
of  their  respective  ownerships,  continnally  kept  the  ferry  up 
and  well  provided  with  boats  and  hands,  and  transported  all 
passengers,  as  in  duty  bound ;  that  in  1801,  the  County  Gonit 
of  Buncombe  rated  the  said  ferry  as  the  ferry  of  the  said 
Sams,  who  was  then  in  possession  of  it ;  and  a  copy  of  (he 
order  is  exhibited  with  the  bill.  The  bills  then  state,  that  in 
1833,  the  plaintiff,  then  owning  and  occupying  the  land  and 
ferry,  and  believing  the  public  convenience  and  his  own  in- 
terest would  be  promoted  by  bavins;  a  bridge  instead  of  the 
ferry,  erocted  a  good  and  substantial  bridge,  and  bath  continn- 
ally kept  the  same  in  good  repair  for  oil  such  passing,  as  is 
required  by  the  public,  at  rates  fixed  by  the  County  Court  in 
April,  1834,  a  copy  of  which  order  is  exhibited  also,  which 
allows  the  tolls  to  the  plaintiff,  as  the  owner  of  the  bridge. 

The  bills  state,  tliat  besides  the  sum  paid  originally  as  the 
purchase  money  for  the  land  and  ferry,  the  plaintiff  has  laid 
out  in  the  building  and  repairing  the  btidge,  the  sum  of  |8i- 
0(X) ;  and  that  the  road  on  which  it  is  situated  is  much  traf- 
oiled,  and  the  bridge  greatly  resorted  to  for  passage  by  wagons. 
carts,  carriages,  and  passengers  on  foot  and  horse  back,  and 
yields  the  plaintiff  much  profit.  The  bills  further  state,  that 
the  defendant  Dover,  and,  as  the  plaintiff  believes,  other  per- 
sons, whose  names  are  not  known  to  him,  have  sabscribed 
funds  and  entered  into  an  agreement  among  themselves  to 
erect  a  new  and  free  bridge  over  the  Frencli  Broad  River,  «• 
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bout  itro  ddilaa  tbove  the  plantiff 's  bridgei  and  hove  employed  Jiae,  18I&. 
the  other  two  defisndants,  Harkios  and  Culbert$OD|  to  build  '^j^^jjjfl^ 
the  same,  and  they  had  edlected  timber  for  that  purpoee  at      v . 
the  spot)  and  had  commenced  the  bridge.     The  bills  forther    ^ 
state,  that  there  is  no  public  road  established  on  either  side  of 
the  river  to  the  place,  where  the  projected  bridge  is  to  stand ; 
but  that  the  peraoosi  througfi  whose  land  a  road  would  pass 
on  the  west  side  of  the  river,  had  apphed  to  the  County  Court 
and  obtained  at  the  preceding  term  an  order  appointing  a  jury 
t>  lay  one  ott,  but  that  it  had  not  yet  been  done ;  and  that  no 
order  had  been  obtained  by  the  defendants  or  any  other  person 
from  the  County  Court  for  the  building  of  the  new  bridge, 
and  that  the  defendants  were  proceeding  in  the  work  without 
may  lawful  authority.     The  bills  then  chargei  that  the  plain- 
tiff's bridge  is  a  good  and  sufficient  one,  and  duly  attended  to, 
for  the  accommodation  of  the  public;  and  that  the  distances 
between  any  given  points  on  the  different  sides  of  the  river, 
to  and  from  which  persons  desire  to  pass,  will  not  be  material- 
ly di&rent  either  way,  except  to  a  few  persons,  resident  on 
the  opposite  side  of  the  river  above  the  bridges,  who  may 
wish  to  pass  to  or  from  Asheville ;  and,  therefore,  that  the 
new  bridge  is  not  needed  and  will  not  be  useful  to  the  public, 
except  in  the  single  particular  of  enabling  persons  to  cross  the 
river  without  paying  to  the  plaintiff  the  reasonable  tolls  al- 
lowed him  by  the  County  Court.     The  bill  further  states,  as 
evidence  that  the  new  bridge  would  not  be  useful,  that,  prior 
to  the  establishment  of  Sams'  ferry,  there  was  a  ferry  at  or 
near  the  point,  where  it  is  intended  to  build  the  new  bridge ; 
but  that  Sams*  ferry  proved  so  much  more  convenient  than 
the  other,  and  the  roads  to  it  were  so  much  nearer  and  better, 
that  very  soon  the  other  ferry  was  discontinued  and  the  roads 
to  it  abandoned,  and  that  they  have  remained  out  of  use  about 
-  forty  years.    And  the  bills  further  charge,  that  the  sole  objeols 
of  the  defendants  in  erecting  the  said  bridge,  is  to  make  it  free, 
with  the  intent  to  divert  the  travel  from  the  plaintiff's  bridge, 
and  thereby  diminish  his  tolls  and  profits,  and  impair  the  val« 
ue  of  his  rrancbise  and  property. 
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Jtine,  1915    The  exhibits  referred  to  ia  the  bill  are  otdoe  of  the  GoaDty 
"■^^^ Court,  as  follow: 

V  M^t  a  eoort,  &e.  on  third  MMday  of  Jaouairy,  1801.  Or- 

^^^*'  dered.  that  Edmund  SamsT  Feriy  be  rated  as  fellows :  Wlgoa 
and  team,  $0  60,  ^c." 

«<AtaCoart,&c.on&c.  ApKl,  1834.  Ordered,  thit  tU 
following  rates  of  toll  be  allowM  James  M.  Smith  fer  erafliiig 
his  bridgd,'  to  wit,  &c." 

l^e  prayer  is,  that  the  defendants  may  be  resttained  hj  in- 
^      junction  ftom  building  the  bridge  and  allowing  penoosto 
cross  thef^on.     And,  upon  the  usual  affidavit  of  the  truth  ef 
the  allegditions  of  the  bill,  the  Injunction  was  granted. 

The  answers  admit,  that  dams,  Jarrett,  and  the  plaiotiff, 
were  sufccessively  in  possessi6h  of  the  ferry  acroln  theFvettch 
Broad  river,  up  to  the  year  1833,  and  that  theh  the  pluDtif 
built  his  bridge  at  the  same  place ;  but  state  that  the  de&ndaotB 
do  not  know  that  the  ferry  was  established  fortf  years  before, 
according  to  law,  nor  that  Sams  sold  it  to  Jarrett,  nor  Janelt 
to  the  plaintifi;  and  that  as  to  those  matters,*  the  defeodists 
are  unable  to  state  any  belief.  The  defendants  adknit,  tbaiin 
1833,  the  plaintiff  built  ^is  Ividge,  and  that  it  was  reqoind 
by  the  public  convenience  and  had  been  long  b^re;  bo^ 
they  deny  that  the  plaintiff's  motive  for  building  it  \^as to 
promote  the  public  convenience,  but,  rather,  bis  private  profit 
by  the  tolls  and  the  use'  of  it  in  passing  to  and  from  his  milk 
add  other  estates  on  both  sides  of  the  river.  The  defimdiBlff 
acKnh,  that  the  bridge  of  the  plaintiff  was  well  built  aodh 
kept  in  good  condition  ;  but  sliy,  they  believe  the  fiistcoit 
and  repaira  ought  not  to  have  exdeeded  $1 ,600,  and  that  tW 
safllie  has  been  long  ago  reimbursied  to  the  plaintiff;  for  that, 
besides  the  use  of  it  by  the  plaintiff  and  his  people,  be  has  in 
eleven  year^  recAved  in  money,  by  way  of  tolls,  the  sitm 
^  $4,800,  which  exceeds  tlM  sum  of  $400,  in  aonnaf  iit- 
iome. 

The  defendants  farthei' say,  that  the  ujiper  ftrryfcrAerly 
kept  at  the  place,  at  which  they  propose  to' build  a  bri^i^"^ 
the  first  that  was  established  on  theriver/nnd^asgranK^^ 
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Joshua  Jones ;  and  to  the  answer  is  annexed  a  copy  of  an  inne,  1846 

order  of  the  County  Court  of  Buncombe,  made  at  April  term    gn^i^ 

1799.  as  follows :  "  Ordered,  that  Joshua  Jones'  ferry  be  es-       v 

Harkio*. 
lablisbed  and  rated  as  follows,  to  wit,  a  loaded  waggon,  ^c." 

and  they  deny  that  it  was  ever  annulled  or  discontinued  ac<^ 
cording  to  law ;  but  admit,  <<  that  for  many  years  no  regular' 
ferry  boat  had  been  kept  there."  They  further  state,  that  the' 
roads  to  the  public  were  occasionally  used  by  persons  living 
in  the  neighborhood  at  such  times  as  the  river  was  fordable ; 
and  ^  that  eight  years  ago  the  County  Court  granted  the  said- 
ferry  to  one  Robert  Murray,  who  had  purchased  from  Jones 
the  land  on  which  the  ferry  had  formerly  been  ;  but  that  such 

order  was,  by  omission  of  the  clerk,  not  entered  of  record 

The  defendants  further  state,  that  since  the  bill  was  filed,  the 
County  Court  had  passed  orders  for  a  road,  on  each  side  of 
the  river  to  the  place  where  the  said  brfdge  is  to  be  erected, 
and  a  jury  has  laid  each  of  them  off  to  the  river  and  make  a 
report,  which  was  approved  by  the  cpurt^  and  that  there  were 
overseers  appointed  to  open  them  and  keep  them  up  as  public 
highways. 

The  defendants  further  state,  that  a  bridore  at  the  place  of 
Jones'  old  ferry  would  be  highly  useful  to  the  public;  and  the 
answers  set  out  in  detail  the  several  public  places,  to  which 
the  road  by  that  place'  wonid  be  nearer  and  better  than  that  by 
the  plaintiff's  bridge.  They  say^  that,  in  consequence  there- 
of, a  subscripliou  had  been  made  to  build  the  projected  bridge' 
and  the  defendants  engaged  to  superintend  or  do  the  work ; 
and  that  it  was  and  is  intended,  if  allowed  to  be  built,  a  free 
bridge*  They  admit  that  it  will  divert  a  part  of  the  travel 
ftom  the  plaintiff's  bridge;  but  they  say  that  it  will  not  di- 
minish his  receipts  more  than  $220  yearly ;  so  that  he  will 
still  have  an  ineome  from  tolls  of  $150,  and  his  own  passage, 
which  is  valued  at  $160  more ;  making  $300  annual  gain  or 
'  saving ;  and,  therefore,  the  defendants  insist,  that  the  erection 
of  the  bridge  would  not  be  such  an  injury  as  the  court  ought 

to  restrain,  inannuch  as  tlie  plaintiff  would  still  be  well  coio- 

Z4 
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Jane,  1845  pensfltcfd  (at  dll  oathiys  and  (he  performance  of  all  doties  Id 
8mhh  ^^^  public.  The  answers  farther  state,  that,  at  the  soKcita- 
^  tion  of  thd  commanity,  Robert  Murray  agreed  to  permit  a 
'  bridge  to  be  built  over  the  river  in  lieu  of  the  ferry,  to  which 
he  was  there  entitled ;  and  that  under  such  permission  (he 
contract  was  made  with  the  defendants,  Harkins  and  Calbett- 
son.  And  the  answers  finally  submit,  timt  the  defendants 
have  a  right  to  build  the  bridge  over  the  river,  as  a  part  of  the 
highway  or  road  authorised  by  the  County  Court ;  and  -that, 
although  they  have  no  authority  to  receive  pay  for  passing 
the  bridge,  they  have  the  right  to  build  at  their  own  charges 
a  free  bridge  for  the  accommodation  of  the  public  by  the  con- 
sent of  the  owner  of  the  land  on  each  side  of  and  in  the  river; 
or,  at  all  events,  at  the  point  designated,  in  lien  of  the  ferry 
established  there^  upon  the  permission  of  Murray,  the  owner 
of  the  ferry. 

The  plaintiff  read  a  deed  from  Edmund  8ams  to  John  Jar- 
rett,  dated  January  7th,  1817  for  a  tract  of  land,  situate  on  the 
French  Broad,  and  containing  350  acres  on  both  sides  of 
French  Broad,  described  by  metes  and  bounds,  some  of  which 
appear  to  be  the  same  with  parts  of  the  boundaries  described 
in  the  first  deed. 

Badger  for  the  plaintiff. 
Firanoi9  for  the  defendant. 

RuFFEN,  C.  J.  In  deciding  on  this  appeal  it  is  to  be  borne 
in  mind,  that  the  question  did  not  arise  on  the  hearing  of  the 
Caose^  whether  there  should  be  a  perpetual  injunction  \  but 
the  question  is,  merely,  whether  the  injunction  shall  be  oon- 
tinned  to  the  hearing. 

It  18  a  doctrine  of  the  oommon  law,  that  if  a  ferry  be  encU 
ad  so  near  an  ancient  ferry  on  the  same  stream  as  to  draw 
away  its  enstom,  it  is  a  nuisance  to  the  owner  of  the  old  one, 
8  Black.  219.  And  it  was  held  by  this  coiut  in  the  case  of 
Lmig  V4  Beard  and  Merrill^  3  Mur.  57,  that  in  such  a  < 
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an  action  lies  for  tlieowner  of  the  first  ferry,  against  the  owner  Jone,  1846 
of  the  new  one,  although  the  latter  be  a  free  ferry;  lor  the  in-    g  .^ 
jury  to  the  plaintiff  was  not  in  the  gains  of  the  defendant,  but       ▼ 
ill  drawing  away  the  travel  and  thereby  diminishing  his  tolls  ^•'^■•• 
and  the  valne  of  his  franchise.    The  reason  for  this,  as  given 
by  Mr.  Blackstone,  is,  that  the  owner  ol  a  ferry  is  bound  to 
the  public  to  heep  it  in  repair  and  readiness  for  the  ease  of  the 
citizens;  and  that  he  cannot  do,  if  his  franchise  may  be  inva- 
ded or  if  the  income  of  the  ferry  may  be  curtailed  by  divert- 
ing passengers  by  means  of  a  rival  unauthbrised  establishment 
of  a  like  kind.     Therefore,  although  the  public  convenience 
is  tiie  occasion  of  granting  franchises  of  this  nature,  and,  for 
example,  the  ferry  established,  or  the  road  chartered,  is  publici 
jurisj  yet  the  property  is  private ;  and,  consequently,  an  inju- 
ry  to  it  may  be  the  subject  of  an  action.  For,  no  person  could 
be  e:](peoted  to  serve  the  public  by  bestowing  his  time,  labor, 
and  money  in  establishing  a  ferry  or  erecting  a  bridge,  if  its 
value  could  be  immediately  destroyed  by  the  caprice  or  malice 
of  private  persons  in  adopting  means  of  drawing  away  the 
custom  to  some  establishment  of  their  own.    It  is,  then,  truly 
the  interest  of  the  public,  as  well  as  an  instance  of  the  private 
justice  due  to  an  individual,  that  the  public  grant  of  franchises 
of  this  kind  siiould  be  protected  by  being  held  to  be  exclusive 
in  the  grantee,  unless  legally  and  duly  ordered  otherwise  by 
the  public  authorities,    Hence,  not  only  did  the  common  law 
give  redress  for  an  invasion  of  the  franchise  of  a  ferry  by  an 
action :  but  upon  its  being  found  that  such  redress  was  not 
adequate,  equity  interposed  the  more  effectual  remedy  and  re- 
straint of  injunction.    It  is  obvious,  that,  from  the  difficulty 
of  proving  the  extent  of  the  injury  from  time  to  time,  and 
from  the  constant  litigation  arising  out  of  the  repeated  inva- 
sions of  the  right,  that  must  be  naturally  expected  from  a  ri- 
val erection,  the  relief  in  equity  is  highly  salutary,  and,  in- 
deed, 19  the  only  remedy  that  has  any  pretensions  to  be  deem- 
ed adequate.     The  cases  are  numerous  of  redress  in  that 
method.    In  a  case  in  the  Exchequer,  l^oap  Hale  presiding^ 
the  owner  of  land  on  both  sides  of  the  Thames  set  tip  a  ferry 
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Jane,  1845  three  quarters  of  a  mile  from  nn  ancient  ferry,  and  there  w» 

77^  A  decree  to  suppress  it  on  the  bill  of  the  owner  of  the  old  fer- 

^  ry.  2  Austruth,  608.  The  doctrine  has,  indeed,  been  exteod- 
HwkiM.  gd  to  all  exclusive  grants  or  franchises,  of  which  one  isiathe 
actnal  possession,  and  there  is  no  &ir  donbt  of  his  title.— 
Bush  V.  Western,  Pre.  Ch.  530.  Whitchurch  v.  Aide,  2 
Atk.  391.  Croton  Turnpike  v.  Byder,  I  John.  C.  C.  611.- 
Newburg  Turnpike  v.  Miller^  5  John,  C.  C.  101.  Thesame 
principle  was  acted  on  in  this  State  in  the  case  of  Long  t. 
Beards  No.  Ca.  T.  R.  256.  It  is  true,  that  there  the  defend- 
ants received  pay  and  therein  expressly  violated  the  siatote; 
but  the  relief  would  have  been  granted  without  that  cimim- 
stance,  upon  the  general  principles  stated  in  the  latter  part  of 
the  opinion.  And.  in  the  case  of  Aewburg  TVritpiAreT.  Afil- 
ler,  the  remedy  by  injunction  was  used  to  suppress  a  free  bridge, 
in  a  case  like  the  present.  We  consider,  then,  the  law  of  the 
case  quite  w.ell  settled.  The  only  questions,  further,  are, 
whether  the  plaintiff  is  entitled  to  the  franchise,  of  which  he 
;s  in  possession^  and  whether  the  defendant  has  shown aoy 
right  to  disturb  the  plaintiff  or  divert  his  custom. 

It  is  true,  the  plaintiff  doth  not  show  an  express  grant  to 
himself  or  even  to  any  one,  under  whom  he  claims,  to  keep  a 
ferry  over  the  French  Broad.  But  by  the  acts  of  1779  and 
1784,  the  power  to  appoint  and  settle  ferries  and  to  rate  them, 
is  conferred  on  the  County  Courts  ;  and,  therefore,  the  rating 
X)f  Sams'  ferry  in  1801,  can  be  no  less,  by  implication,  than 
ithe  settling  it  then,  or,  at  the  least  an  admission  that  it  had  bean 
•before  done  by  some  order  not  now  found ;  for  as  the  appoint 
ing  and  the  ratkig  are  legally  to  be  the  acts  of  the  same  body, 
the  rating  a  ferry,  as  then  existing,  imports  that  it  thus  exist- 
ed by  leave  of  that  court,  and,  therefore,  legally  existed.  Then 
the  bill  states,  that,  from  that  day  to  this,  Sams,  Jarrett,  or  the 
plaintiff  has,  in  succession  been  in  the  uninterrupted  poascs- 
slon,  under  that  grant  and  subsequent  conveyances.  Th«  «"' 
swers  admit  the  possessions  as  charged,  and  they  do  not  deny 
the  grant  nor  the  mesne  conveyances,  but  say  only,  that  the 
.defendants  have  no  knowledge  nor  belief  on  those  points.— 
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But  an  injunction  cannot  be  dissolved  on  an  answer  of  that  Jon«i  1846. 
kind ;  which  barely  hesitates  to  admit  the  plaintiff's  title,  and  g^^j^ 
will  not  venture  to  deny  it.  We  have  said,  indeed,  that  we  v 
consider  the  grant  of  the  ferry,  originally,  sufficiently  estab- 
lished by  inference  from  the  recognition  of  it  by  the  County 
Court.  But  if  there  were  any  doubt  of  that,  the  subsequent 
exclusive  and  notorious  enjoyment  for  forty-four  years  places 
Che  title  above  all  question,  if  the  different  possessors  have 
been  in  on  the  same  title.  As  to  Sams  and  Jarrett,  it  explicit'  • 
)y  appears  to  have  been  so ;  for  the  deed  of  the  former  to  the 
latter  expressly  conveys  the  ferry.  As  far  as  we  can  collect 
iVomthe  description  in  the  deed  of  Jarrett  to  the  plaintiff,  the 
land  conveyed  includes  that  on  which  the  ferry  was  establish- 
ed, which,  if  that  be  true,  passed  with  the  land.  The  plain- 
tiff swears,  that  such  is  the  fact.  It  is  probably  so,  judging 
from  the  admissions  in  the  answers,  that  from  the  date  of  that 
deed  Jarrett  lefl,  and  the  plaintiff  has  been  in  possession.  It 
may  be  necessary,  perhaps,  on  the  hearing,  that  the  plaintiff 
should  establish  this  point  more  distinctly,  as  he  may  do  by  a 
survey  and  other  means.  But  as  he  has  had  no  opportunity 
yet  to  take  proofs,  and  the  motion  to  dissolve  the  injunction  is 
heard  on  the  pleadings  and  exhibits  alone,  and  the  answers  do 
not  deny  the  title,  we  must  assume  for  the  present,  after  so 
long  a  possession,  under  apparent  color,  that  the  plaintiff's  ti- 
tle is  good,  especially  as  the  County  Court  has  also  in  1834 
rated  the  bridge  built  by  the  plaintiff  in  lieu  of  the  ferry, 
therefn  calling  the  plaintiff  the  owner.  It  is  next  to  be  ob- 
served, in  order  that  it  may  be  understood  that  the  right  to  the 
ferry  gives  the  plaintiff  the  right  to  the  bridge  and  to  demand 
tolls  at  it,  that  the  act  of  1806,  Rev.  St.  c.  104,  s.  28,  express- 
ly  authorises  the  proprietor  of  a  ferry,  who  shall  prefer  build- 
ing a  good  bridge,  instead  of  keeping  the  ferry,  to  do  so,  un- 
der the  same  right  and  in  the  same  manner  by  which  the  ferry 
is  held,  with  a  proviso,  that  the  tolls  may  be  regulated  by  the 
County  Court,  so  that  a  greater  advance  on  the  tolls  above  the 
ferriages  than  26  per  cent,  be  not  allowed. 
It  is  further  to  be  considered,  whether  the  defendants  have 
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June,  1845.  shewn  nnjr  right  in  themselveF,  to  eccroacb  on  that  of  the 
Smith  'P'**"^'ff  by  drawing  away  travel  to  another  ferry  or  bridge. 
y      They  allege  such  right  upon  several  grounds :  First,  tliey  aay, 
'  that  they  have  <  Uie  privilege  of  making  tlienisdves  useful  to 
their  fellow-citizens  by  tlie  donation  of  a  bridge,  that  maybe 
passed  without  toll ;  and  that  even  then  the  plaintifl 'atolls 
will  not  be  diminished  more  than  about  one-half,  and  that  the 
kicome  will  still^be  a  fair  remuneration  for  his  oatlay  on  the 
bridge.     This  pretension  has  been  alrcLdy  considered  in  dis- 
cussing the  grounds,  on  which  both  law  and  equity  give  a 
remedy  to  the  proprietor  of  a  franchise  like  the  plaintiffs 
The  case  ofNewburg  Turnpike  and  Miller^  was  that  of  a  fiee 
bridge,  and  it  was  put  dowu.    So,  in  Long  v.  Beard,  3  Mon 
57,  the  ferry  was  laid  in  one  count  to  be  free,  and  the  Judg- 
ment was  affirmed ;  and  to  the  argument,  that  such  a  ferry 
was  for  the  public  good,  it  was  replied  that  the  public  could 
think  nothing  for  its  good,  which  was  an  injury  to  ao  indi- 
vidual by  ruining  his  property.     Private  persons  may  dedi- 
cate their  land  or  other  property  to  the  public  use ;  but  not  so 
as  to  impair  and  injure  exclusive  rights  previously  granted  by 
the  public  to  a  citizen.     To  authorise  such  an  interfeieoce 
they  must  shew  not  only  their  own  willingness  to  promote  the 
convenience  oi  Uie  community,  but  the  acceptance  thereof  by 
the  regular  organs  of  the  public,  the  constituted  authorities. 
Without  such  sanction,  the  action  of  individuals  is  not  only 
officious,  but  must  be  deemed  to  be  opposed  to  the  will  of  those 
authorities,  the  trtie  public,  in  n  le^al  sense.    For  the  makiu; 
and  regulating  roads,  ferries,  and  bridges,  are  the  proper  sub* 
jects  of  political  action,  and  are  necessarily  governed  by  the 
will  of  the  law  moking  power,  or  of  those  to  whom'it  may  be 
delegated.     In  such  a  cose  as  this,  authority  to  erect  a  new 
bridge  miglit  well  be  refused,  upon  the  grounds  of  the  gross 
injustice  to  the  plaintiff,  who  had  already  laid  out  hiscapitsl 
for  the  accommodation  of  the  public,  upon  the  good  faith  of 
the  public.     Besides,  although  the  defendants  might  be  will- 
ing to  build  a  bridge  at  present,  what  security  is  there,  that 
they  would  keep  it  up  ?    The  immediate  effect  of  their  bridge 
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is  to  render  the  plointiff^  too  anprofitable  to  be  worth  his  Jofte,  1845 
care,  and  it  goes  down.  When  the  new  bridge  decays,  *«""g'^[jj^ 
plaintiff  or  any  other  person  cannot  be  expected  to  trust  the  v 
public  faith  so  far  as  to  build  another  toll  bridge,  which  may  ™'^'*^ 
Ugain  be  rendered  of  no  value  by  a  rival  free  bridge,  and  the 
defendants  will  be  under  no  obligation  to  rebuild  their  bridge; 
and  thus  the  charge  will  be  thrown  directly  on  the  public  or 
county  treasury,  or  the  public  will  be  without  a  bridge  alto- 
gether. The  truest  policy,  therefore,  as  well  as  good  faith  to 
the  plaintiff,  might  forbid  the  County  Court  from  granting  the 
defendants  an  order  for  their  bridge ;  and  we  roust  take  it,  that 
the  defendants  so  understood,  else  they  would  have  applied  for 
an  order.  For  it  cannot  be  doubted,  that  in  our  law  the  whole 
subject  of  ferries  and  bridges  is  under  the  control  of  the  sev- 
eral County  Courts.  From  the  nature  of  the  subject,-  the  ne- 
cessity for  a  new  ferry  or  bridge  isj  like  that  for  a  road,  to  be 
judged  of  by  the  public  authorities,  and  that  decision  must  be 
final.  Charles  River  Bridge  v.  Warren  Bridge^  11  Petefs', 
420.  But  in  this  State,  the  jurisdiction  is  expressly  confefred 
on  the  County  Courts,  by  the  acts  of  1779  and  1784^  and 
others,  to  appoint  and  settle  ferries  and  lay  out  roads  «  where 
necessary,^'  and  to  build  bridges  at  the  expense  of  the  county, 
and  to  contract  for  the  building  of  toll  bridges,  and  to  regulate 
the  rates  of  ferriage  and  tolls.  Therefore,  whoever  sets  up  a  ' 
ferry  or  builds  a  toll  bridge  knows,  that  he  does  so  subject  to 
the  future  action  of  the  County  Court  or  Legislature,  in  au- 
thorising other  ferries  or  bridges  at  other  points  on  the  same 
atream,  though  so  near  his  own  as  to  interfere  with  his  tolls. 
But  one  may  very  willingly  trust  to  the  benign  respect  of  the 
regular  tribunals  of  the  country  for  the  claims  on  their  con- 
sideration, from  the  hazards  of  his  adventure,  and  the  benefits 
derived  from  it  to  the  public,  who  would  not  lay  out  a  penny 
on  the  work,  if  every  individual  or  voluntary  association  of 
individuals  might,  of  their  own  head,  oppose  to  liis  a  rival  es- 
tablishment, which  would  draw  away  all  his  profits,  or  a  con- 
siderable part  of  them :  and  the  more  considerable  the  part  . 
the  greater  the  injury,  although  a  feir  profit  might  be  left  on 
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Jane,  1846  his  outlay,  as  that  is  a  cousideration  for  the  court  in  fixing  the 
Q^j^"  rate  of  tolls,  and  not  for  priyate  persons. 
y^         But  it  is  further  insisted  for  the  defendants,  that  ihey  have 
^'^'  the  authority  of  the  court  for  building  a  bridge.     Fiist  tbejr 
rely  on  the  right  of  an  old  ferry  belonging  to  Jones  at  this 
point,  and  since,  as  they  say,  vested  in  Murray,  who  permits 
tbem  to  build  the  bridge,  instead  of  building  it  hioiseir,  as  be 
alight  do  under  the  act  of  1806,  as  the  proprietor  of  the  ferry. 
Upon  this  part  of  the  case,  it  sufficiently  appears,  that  in  April, 
1799,  Jones  was  entitled  to  a  ferry:  his  title  was  then  declare 
ed  by  the  County  Court ;  and  the  bill  admits  that  he  kept  up 
the  ferry  until  that  of  Sams  was  established,  and  for  a  short 
tinoe  afterwards.     But  the  bill  states  that  then,  1801,  Jooes 
found  bis  ferry  so  unprofitable,  as  to  let  it  go  down,  and  that 
it  was  not  used  by  the  public  for  the  last  forty  years  and  more. 
The  answers  almost  admit  the  truth  of  that  allegation.  They 
deny,  indeed,  that  it  was  '<  annulled  or  discontinued  accord- 
ing to  lawt^  by  which  they  mean,  we  suppose,  that  it  wos  not 
suppressed  by  order  of  the  court,  and  they  would  infer  there- 
from, that  the  title  continued.     But  it  is  distinctly  adnutted, 
<«  that  for  many  years  no  regular  ferry  boat  had  been  kept 
there,"  and  not  a  fact  is  stated  to  shew  that  the  «  many  years" 
do  not  embrace  the  whole  period  of  non-user  stated  in  tl;e  bill. 
The  answers  are  too  vague  and  equivocal  to  allow  the  coart 
to  found  on  them  any  contrary  conclusion.     Therefore,  the 
firanebise  of  Jones  must  be  clearly  understood  to  have  been 
abandoned  by  him :  forty  years  omission  to  furnish  the  public 
with  the  service  due  from  him,  as  owner  of  a  ferry,  must  a- 
raounl  to  a  surrender  of  his  right  to  the  exclusive  franchise. 
This  is  the  clearer  from  the  admitted  fact,  that  Murray  him- 
self, who  is  said  to  be  the  present  owner  of  the  land,  applied 
to  the  court  eight  years  ago  for  a  new  order  to  him  to  estab- 
lish a  ferry ;  which  shews  that  the  former  right  was  consider- 
ed by  every  one  as  no  longer  existing.     We  hold,  iherefert) 
even  if  the  defendants  had  connected  themselves  with  Jona, 
that  they  could  not  justify  their  proceedings  under  his  title*} 
for,  without  clear  evidence  that  Jones  kept  up  his  ferry  within 
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ahd  long  within  the  period  .of  kuny  yaurs,'  we  8hoK|ldiio)d,imM,iM;: 
that  hecoilld  not  build  a  btidge  at  the  place,  nitich  ien  >a-M  ^^i^^ 
ttiorise  the  defendants  to  do^  so.  v 

It  can  hardly  be  uecSessary  to  say,  that  the  claim  set  up  uur  ^^^''^^-^ 
der  an  alleged  order  of  the  County  Court  in  favor  of  Marray . 
himself  cannot  be  sustained ;  for  we  can  lecetve  no  evidencor 
of  the  order,  but  the  minute  of  it  in  the  record,  and  it  is  ad- 
mitted there  is  none  such.  If  one  had  lieen  made  and  \va» 
omitted  by  the  cleric,  there  would  be  a  ready  way  to  supply 
the  omission.  But  there  has  beeti  no  action  upon  that  order^ 
even  if  it  appeared  to  have  been  made ;  and  the  act  of  1806, 
which  allows  a  bridge  to  be  buiit  instead  of  keepiDg  theferryj. 
can  only  apply  to  a  fetry,  octually  existing  and  in  use  at  the 
time  of  substituting  the  bridge  for  the  ferry. 

Neither  can  the  defendants  derive  an  authority  to  build  the 
bridge  from  the  establishment  of  a  pabllc  road  to  the  riv^r,  ov 
each  side  of  itj  snppesing,  even,  ^hat  the  river  indf  woold' 
thereby  be  made  a  part  of  the  highway.  It)  the  first  plasj^  y 
these  defendants  do  not  appear  to  be  the  overseers  of  thqse 
roods,  nor  to  be  acting  by  the  consent  of  the  overseers.  But 
the  overseers  themselves  would  not,  under  a  mere  order  laying 
oat  a  road  and  appointing  overseers^  be  authorized  to  build  a 
bridge  over  such  a  stream  as  this.  The  act,  s.  14  and  16  di- 
rects an  overseer  to  build  caasewoys  and  necessary  bridges 
(Hhmugh  swamps  and  over  small  runs,  creeks,  and  streams/' 
audi  authorises  him  to  cut  poles  and  other  timber  to  enable 
him  to  comply  with  the  duty  of  making  and  repairing  the 
bridges  and  causeways.  It  is  apparent,  that  only  such  brid-^ 
ges  are  meant  as  can  be  conveniently  built  by  the  overseer  ond 
his  hands  in  the  time  ordinarily  employed  in  working  on  the 
road.  And  when  the  overseer  and  hands  cannot  conrenieut' 
ly  make  it,  the  court  is  to  contract  for  the  building  at  the 
charge  of  the  county  s.  22,  or  contract  for  the  building  of  a 
toll  bridge  by  a  grant  of  tolls  to  the  builder,  at  the  rate  or  for 
the  terms  agreed  on  s.  26.  A  fair  construction  of  the  act  there* 
fore  requires,  that,  in  cases  where  the  overseer  and  Iiands  can-  , 
not,  as  a  duty,  be  required  te  build  a  bridge,  the  order  of  the 
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jMblMeoHnispnverud  ttieiiwrytp  jiwtfy  tbebaildbg  of  tbe 
'bridge  or  Ibe  eftabUahoMil  of  n  Ariy ;  md  the  •ppoiof 
maot  of  oToneer  is  no  more  aa  entbority  to  baild  a  hnig^ 
la  Mich  a  caae  than  it  would  be  to  Hi  op  a  ferry.  Bdora  a 
bridge  eaa  be  bnilt  over  a  large  streaaii  interfering,  as  it  mvfi 
wilh  the  rights  of  the  owners  of  ferries  or  other  bridgo^  the 
jmblie  mind  mnst  be  consalled ;  anQ,  ip  this  leqiecti  the 
public  mind  isi  by  the  statute,  kept  by  the  County  Coart.  It 
may,  aaoreoVer,  be  mentioned,  that  in  the  case  of  the  JfewHrg 
TWiiptfa  V.  MBUert  5  John.  C,  C.  101,  a  public  highway  bad 
been  laid  ont,  which  embracad  the  free  bridge;  yet  thst  did 
Dot  help  the  defendants,  and  the  bridge  was  dosed. 

Upon  the  whole,  therefore,  we  hold  very  deady;^  tbe 
projected  acts  of  the  defendanie  are  unanttorfee^  aiK^  if  per- 
petrated, would  be  higjbij  miachievoos  tp  the  public,  and  isja- 
sIsQs  to  the  plamtiff ;  and  that  the  injunction  wes  piqwly 
esMtinued  to  the  hsaring.  Ani  we  diieet  this  to  be  certified  tv 
theOoortof  fiqittty. 

Pz%  CvBiAM,       Ordered  to  be  be  certified  accordingly. 
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JOHN  U.  UAUGHTOM  dt  AU  vs.  LEVIN  LANE  dc  AL. 

lii»tL  geBfialnile,  that  gifts  by  will,  to  take  *flbet  at  aa  iadeflnfte  period,  will  June,  1816 
be^onaidefodaavmoedatitedcatlio^tlM  testator;  and,  if  tkm  be  a  vm* 
aacj  ia  eommoo,  with  a  clause  of  soxrironhip,  the  disath  of  the  testetor  is, 
in  general,  the  era  to  which  the  sunrivorship  refers. 

This  general  rule,  however,  is  subject  to  be  controlled  by  the  intention  of  the 
testator,  when  it  is  deafly  exproMedinthewill;  bottheeooit  nil]  not,  a^ 
ondooblflilcxpnssioBs^  depart  from  the  nilo. 

Thecaaeof  Gdff  T.  Avy,90er.Eq.  191,  eited aad appivred. 

Cause  removed  from  the  Court  of  Equity  of  Cbaibani  coun* 
IjTi  by  ooDseut  of  the  parties. 

The  bill  is  filed  to  procure  a  divieioa  of  Mrtaia  piop«ity| 
bequeathed  (o  the  plaiaUfl^  filisa  Alice,  together  with  othei% 
by  the  last  will  of  Thomas  Hill^  deceased.  By  his  wiU, 
Thomas  Hill  deviaesi  as  follows :  ^  I  give  aod  bequeath  to  my 
lour  daughtersi  towit,  Mariai  Margareti  SusaUi  and  Elifli 
Alice,  (or  the  survivors  of  them)  to  them  aud  their  heiis  fbm-' 
ver,(at  the  death  of  my  aforesaid  wife)  my  plantation  Hail- 
bron,  in  the  County  of  Chatham,  and  my  house  and  lot  en 
Market  street,  in  Wilmington,  to  be  equally  divided  between 
them.  I  am  aware,  that  I  have  only  a  life  estate  in  the  said 
house  and  lot  iu  Wilmington  aforesaid,  it  being  maiden  pro- 
perty, yet  there  being  an  understanding,  between  my  wife  and 
tnyseli^  and  trusting  she  will  not  object  to  this  disposition^ 
I  have  made  it.  Though  in  case  she  should  think  pitiper  la 
give  the  aforesaid  house  and  lot  in  Wilmington,  as  aforesaid, 
to  any  one  of  my  sons,  it  is  my  desire,  that  the  lands  bequaalb- 
ed  by  roe  to  him,  shoukl  be  equally  divided  among  my  daugh- 
tars,  heretofore  mentioned,  or  the  survivor  or  survivors  of  tbettk  ^ 
It  18  my  will  and  desirv,  and  I  wish  it  uirierslood,  that  oqr 
wife  have  the  eotire  use  and  benefit  of  my  Hailbron  planta* 
tion,  in  Chatham  aforesaid,  during  her  life,  as  also  ay  beuee 
at  Hyrnbam,  and  one  hundred  acresofcleaied  land,  most  cw 
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3^aiie,l8i5.tig:uou8  to  the  same,  if  she  should  wisli  to  cultivate  it  scpar^ 
Htvchton  ^^^'y-*'  There  is  no  other  devise,  that  bears  imniediately  up- 
on the  question  raised  by  the  pleadings.  The  bill  sets  foitb, 
that  at  the  time  of  the  death  of  Thomas  Hill,  the  four  daugh- 
Cars  were  alive,  and  that  Maria  intermarried  with  William  H. 
Hftidin,  of  Fajretteville,  and  Susan  with  William  D.  Mmely, 
then  of  this  State,  and  that  said  Maria  and  Susan  died  during 
the  lifetime  of  the  widow,  Mrs.  Susannah  Hill,  each  of  them 
leaving  several  children,  who  are  alive,  and  that  Mrs.  Hill  has 
since  departed  this  life.  The  bill  claims,  that  by  Ibc  terms  oi 
the  devise  to  the  four  daughters,  those  only  are  entitled  to  its 
benefit,  who  were  in  being  at  the  termination  of  the  lifeesiate, 
and  that  as  Maria  and  Susan  died  before  the  period,  tbongb  a- 
live  at  the  death  of  the  testator,  their  children  are  not  entitled 
to  any  portion :  But  that  it  is  to  be  divided  between  the  plain- 
lifis  and  the  defendants,  Mar^ret,  one  of  the  daughters,  bar- 
ing  married  the  defendant,  Levin  Lane,  and  Eliza  Alice,  the 
plainlifi^  John  H.  Hatighton. 

To  this  bill  a  deimurrer  is  filed  for  the  want  of  parties.  The 
demurrer' was,  by  the  judge  below,  sustained,  ond  tbe  bill  dii. 
missed,  and  the  case  brought  hero  by  appeal. 

Badifgr  for  the  pUintifik. 
Iredell  for  the  defendants. 

Nash,  J.  We  concur  with  his  Honor  in  opinion,  that  the 
MK  cannot  fee  sustained.  From  no  part  of  the  pro^iog^ 
do  we  learn,  with  distinctness,  whether  Mrs.  Hill  dissented 
from  the  will,  nor  is  it  at  all  important  it  should  have  becti 
slated,  except  as  it  might  hove  sustained  the  statement  made 
by  the  testator,  and  assisted  in  elucidating  his  intentions,  h 
18  rtot  without  some  difficulty  we  have  satisfied  our  own 
Hainds  as  to  the  true  construction  of  the  devise,  to  the /<»"' 
daughters,  as  to  tbe  time  when  it  vests.  •  It  is  a  geneml  role, 
that  gifts  by  will,  to  take  effect  at  an  indefinite  period,  wiU  , 
be  considered  as  vested  at  tbe  death  of  the  testator.  2d  Mad. 
Oh.  18.     11th,  489i     Gnskell  v.  Herman,  and  if  there  be  a 


SUPREMti  COURT  OF  KORTH  CAROLINA.  OStO 

devtae  in  cnminou,  with  a  clause  of  sorvivorship,  as  in  this  June,  h%0 
case,  tiM  dealh  of  the  testator  is,  in  general,  the  em  to  whieh  ^^  j^ 
the  survivorship  refers.  Cox  v.  Hoggj  2  Dev.  Eq.  121.  This  v 
{psneral  rule,  liowcvcr,  is  subject  to  be  controlled  by  the  ioten-  ^' 
tion  of  the  testator,  where  it  is  already  expressed  in  the  wiM, 
bnt  the  court  will  not, upon  doubtful  expressions,  depart  from 
the  role.  OaakMv.  Harmon  and  Innes^  Mitchell  v*AliicheUy 
6  Yes.  461.  In  this  devise^  there  is  no  precise  and  definite  period 
fixed  by  the  words  used,  at  which  it  shail  take  efiect.  And 
according  to  the  rule  cited,  it  vested  in  the  four  daughters,  or 
to  such  of  them  as  were  alive  at  the  death  of  the  testator,  but 
not  to  be  enjoyed  until  the  death  of  their  mother,  Mrs.  HilK — 
Is  there  any  thing  in  the  will  to  control  this  operation  of  the 
mie  ?  On  the  contrary,  do  not  the  provisions  of  the  devise 
show  such  to  have  been  the  intention  of  the  testator  ?  The 
words  are,  I  give  to  my  four  daughteis,  (and  to  the  survivors 
of  them)  in  a  parenthesis,  to  them  and  their  heirs,  forever,  (at 
the  death  of  my  wife),  &c.  The  most  that  can  be  claimed,  in 
behalf  of  the  construction  which  the  plaintifls  contend  for  is, 
that  it  is  left  uncertain  to  which  period  the  testator  intended 
to  limit  the  vesting  of  the  devise,  whether  to  that  of  his  own 
death,  or  to  that  of  his  wiib;  and  we  have  seen,  that  doubtful 
and  uncertnin  expressions,  from  which  an  intention  can  only 
be  inferred,  are  not  sufficient  to  set  aside  the  general  rule.  But 
we  think,  from  these  expressions,  it  was  the  intention  of  the 
testator  only  to  postpone  the  time  when  his  bounty  was  to  be  en- 
joyed by  the  devisees.  This  construction  is  strengthened  by 
the  fact,  that  it  is  only  through  this  devise,  the  widow  can 
claim  a  life  estate  in  the  Hailbron  plantation,  and  thereby  in* 
terpose  her  interest  between  the  vesting  and  the  enjoyment  of 
the  remainder  of  the  daughters.  Again  :  the  testator  gives  to 
his  four  daughters,  At5  house  and  lot  on  Market  street,  in  Wil- 
mington, and  then  proceeds  to  say,  that  it  wa&  his  wife's  pro- 
perty, and  he  had  only  a  life  estate  in  it,  but  that  there  was  an 
understanding  between  them  touching  it,  and  expressing  a 
confident  trust  that  she  would  not  object  to  the  disposition,  he 
had  made  of  it.  But  he  provides,  if  sbc  should  give  the  house 
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Jtme.  iM6aiid  ]ot  in  Wilmiiigtoii  fo  erne  of  his  sons,  thai  theo,  (lie  laad 
Haiurhton  ^^^^  ^®  ^'^  devised  to  that  sod,  should  be  equally  difii 
V  ed  among  his  daughters,  or  the  sunrivors  of  them.  The 
^^'  devises  to  his  sons  of  land  are  imniediate;  and  it  «» 
evidently  his  intention,  that,  if  his  wife  dissented  from  the 
will,  and  gave  Uie  house  to  either  of  the  sons,  the  daugh- 
ters  should  have  the  land  given  to  that  son,  as  the  hod  himnlf 
would  have  had  it,  and  the  sarvivorship  there  mentioned  k 
evidently  confined  to  the  time  of  his  death.  We  take  it  for 
granted,  as  the  bill  is  silent  on  the  subject,  that  the  widow  did 
not  dissent,  but  took  undertbe  will  what  was  left  ber.  We 
are  therefore  of  opinion,  that  as  all  the  daughters  survived  tbe 
testator,  they  all  took  a  present  vested  interest,  and  opoo  the 
death  of  Mrs.  Hardin,  and  Mrs.  Mosely,  their  children  sacoeed- 
ed  to  their  lespective  shares :  That  they  have  an  iDteiestia 
the  fund  sought  to  be  divided,  and  ought  to  have  been  peities 
to  the  bilL 

Pea  Curiam,  The  demurrer  is  sustained,  and  tbc  bill 
dismissed,  and  as  we  axe  satiafifld, 
that  the  bill  was  brought  simply  tP 
ascertain  to  whom  the  property  be* 
longed,  no  costs  are  allowed  to  either 
party :  each  will  pay  hisovn  coits* 
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OSMOND  P.  LONG  &  AL.  vs.  JOHN  BARNETt  &  AL. 

Am  one,  when  lie  is  aboat  beconiog  a  surety  with  othera,  mMf  stipoUte  lor  «  Jane,  1845. 
separate  indemnity  from  the  principal  :o  hinself,  and  the  Co-sareties  would  -  ^ — 
only  be  entitled  to  a  surplus  aA^  his  reimbursement ;  so,  after  two  persons 
have  become  sureties  for  a  comtnon  principal,  they  may,  by  afreement  be* 
tween  themselres,  renomoe  thdr  right  to  tlike  benefit  finom  any  saeuritiea 
thex  may  Rspeeti?ely  obtain,  and  each  nndertake  to  lookout  ibr  himself, 
9Xelasi7ely,loranihdemnityih>mthe  priadpal,  or  for  contribution  from 
another  co-surety. 

When  a  surety  files  his  bill  against  a  co-surety  for  contribution,  and  the  latter 
aets  up  an  ai^reement,  which  is  a  bar  to  the  ibnner's  claim,  that  agreement 
mnit  be  proved  ai  the  hearing.    It  cannot  be  the  subject  of  reterence  to  the 
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WMam  V.  GorreO,  3  lied.  Eq.  117,  and  WiUiams  v.  Hdme,  I  Dev.  Eq.  15J, 
cited  and  approved. 

/ 

Oaoae  removed  from  the  Court  of  Equity  of  Orange  coun- 
ty, at  the  Spring  Term,  1845,  by  consent  of  the  parties. 

The  ibllowiog  appeared  to  be  the  facts  of  the  case,  as  pre- 
aented  by  the  pleadings  and  prods: 

MiQ  McMnrray  became  indebted  to  the  Bank  of  the  State 
of  North  Garohnai  in  the  sum  of  $12,900,  and,  in  July,  1837, 
gave  a  promissory  note  therefor*  with  William  McMurray,OQe 
of  the  plaintiffs,  John  fiamett,  the  defendant,  and  one  Samuel 
Mitcbelli  as  his  sureties.  The  principal,  John  McMurray» 
then  died ;  and  bis  ezecutois  gaye  a  new  note  to  the  Bank  &r ' 
the  debt  with  the  same  sureties.  Samuel  Mitchell  removed  to 
Miwssipia ;  and,  after  certain  payments  had  been  made  by 
Johit  McMurray's  execotoFs,  and  a  payment  by  the  defendant 
ci  $600^  the  Bank  sued  William  McHurray  and  Bemett,  and 
bMweon  them  the  debt  wee  paid.  The  bill  is  filed  by  Wil- 
UamMoMttrmy,  0*F.  Loog,  J.  Webb,  and  J.  W.  Norwood, 
and  staiss  that  the  eota^  of  the  principal  debtor  is  insolvent 
and  that  all  the  assets  were  ediausted  in  the  payments  made 
on  the  debt  by  the  executors,  and  that  Samuel  Mitchell,  after 
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Jnoe,  1845.  his  rcinov&l  to  Mississippi,  became  iusolveut  and  died  iheny 

j^jj      and  that  there  has  been  no  administration  on  bis  effects  iu  this 

V       State;  and  further,  that  the  payments  made  by  tbe  plaiotiff, 

^^^^'  McMurray,  exceeded  those  made  by  the  defeudaut  on  the 

debt,  and  therefore,  that  the  defendant  is  bound  to  contritMite 

towards  the  satisfaction  of  the  same,  so  as  to  make  their  loss 

equal,  as  co-sureties. 

The  bill  then  stales,  and  the  answer  admits,  that  the  plaiu- 
McMuitrray  has  assigned  by  deed  to  the  plaiutiil' Long,  all  bis 
demand  on  and  as:ainst  the  defendant  in  the  premises,  in  tnist 
to  secure  and  satisfy  certain  debts^  which  said  William  He- 
Murray  owed  the  other  plaintiffs,  Webb  and  Norwood.  The 
prayer  is,  that  the  defendant  may  be  declared  liable  to  coQlri- 
bate,  and  decreed  to  come  to  an  account  in  the  premises  and 
to  pay  to  the  plaintiff.  Long,  such  sum  as  may  befoonddue. 
The  answer  states  that  the  defendant,  before  July  29th,  1839, 
paid  in  part  of  the  debt  out  of  his  own  funds  the  sum  or$500i 
and  that  there  remained  a  balance  of  $10,604,  for  which  the 
Bank  then  took  a  judgment :  That  of  that  sum  the  plaintiff 
McMurray  paid,  on  the  16th  of  June,  1840,  the  sirm  of  |4^ 
878  50  only ;  and  that  the  residue  of  the  debt  was  paid  by  the 
defendant :  That  the  payments  made  by  the  defe&daot  befhrr 
that  day,  and  interest  thereon  up  to  tliatday,  and  the  sum  paid 
on  the  15th  of  Jtme,  1840,  together,  amounted  to  the  sum  of 
$6,332 ;  which  is  an  excess  of  $1,453  fiO,  above  the  aam  » 
paid  by  William  McMurray.  The  answer  states,  that  soon* 
after  Johrt  McMutray's  death,  it  was  apprehended  that  his  es- 
tate would  not  be  able  to  pay  the  debt,  and  that  thai  loss  wouitf 
fall  on  the  sureties ;  and  that  at  his  own  expense,  the  defead- 
ant  went  twice  to  Mississippi  to  see  Mitchell,  (who  also  had 
funds  of  J.  McMurray*s  in  his  hrnids)  and  obtain  from  him 
the  means  of  paying  the  debt ,'  and  that  he  receired  from  him 
the  funds  that  reduced  the  principal,  after  discharging  the  in- 
terest, to  $11,104,  on  the  29ih  of  July,  1839,  which  were  ap- 
plied accordingly  for  the  bein^fit  of  William  McMoiray  aod 
hiniself;  that  in  December,  1839,  the  bank  pressed  the  pay- 
ment of  the  judgment :  and  that  upon  the  ccmmnnicafiort 
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thereof  to  xba^  two  parties,  tliey,  William  McMurray  and  the  -^nne,  i84& 
defendaot,  CAine  to  ea  agreement  that  ihey  should  divide  the  Lon^" 
debt  and  tech  ooe  be  liable  lor  his  half|  and  that  if  the  deTeo-  v 
daot  woQld  immediately  satisfy  to  the  Bank.the  sum  of  $i^MX>,  ^ 
part  of  the  debt,  and  supposed  to  be  about  his  ha^Cand  endea* 
vor  to  obtain  indulgeQce  to  William  McMurmy  for  his  half| 
iJie  said  William  AkMumy  would  undertake  to  pay  that  hali^ 
and  that  they  came  to  the  further  agreement,  that,  in  case  sii^il 
AfaoQgement  should  be  amki  the  defendant  should  be  at  Ub- 
eity  to  obtain  from  Mitchell  or  from  John  McMurri^'s  estate  ip 
his  hands,  or  otherwise^  juich  sums  as  lie  could,  and  apply 
them  to  hi%  the  defeadant'Si  own  use,  fiiuil  he  should  be  in* 
demaified,  and  that,  if  ihere  should  be  a  surplus  after  leim* 
bursiiig  the  defendant,  then,  aod  in  that  case  only,  was  Wil- 
liam BfcMurray  to  claim  an|r  pan  thereof.  The  at)swer  thm 
states,  that  the  defendant  imtnedialely  obiaiqed  adisoowitiMt 
jtbe  Bank  for  #6,000,  and  applied  the  proceeds,  and  ottor  loasb, 
to  diacharge  that  much  of  the  debt,  and  thereby  procured  in^ 
dnlgence  to  William  McMurray,  until  June  foUowiiy;  au4 
that  beiore  the  expiration  of  90  days^  he  paid  hia  siMd  note  for 
96,000. 

The  answer  then  admits,  that  at  diflerent  peiiads  £rem  the 
13th  of  March  to  the  26lh  of  December,  1840^  the  dolwdant 
received  from  Mitchell  various  sums,  amounting  altogether  to 
$3,482,  and  from  Mm  McMuffay^  effects  in  MissiBBippi, 
$2,500 ;  and  the  d^ndanc  claims  lo  retain  them  by  way  of 
reimbursing  the  monies  so  paid  by  him,  either  under  the  agree- 
ment before  mentioned,  or  because  in  law  he  had,  after  the  pay- 
ments made  by  him,  a  separate  demand  in  respect  thereof, 
against  the  estate  of  the  principal,  and  also  against  the  co- 
surety, Mitchell,  and  the  plaintifr,  William  McMurrsiy,had  no 
just  claim  to  participate  therein. 

The  answer  denies  that  Mitchell  died  insolvent,  according 
to  the  defendant's  information  and  belief,  and  says  that  the  as- 
sets are  sufficient  to  pay  thirty  or  forty  per  cent,  of  his  debts, 
including  his  debt  lo  the  estate  of  John  McMurray.  The  an- 
swer also  denies,  that  John  McMurray's  estate  is  insolvent ; 
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JuM,  1845  at  it  has  a  claim  ogaiDst  the  estate  of  said  liitdien  firr  a  nuB 
~^^^  between  |8,000,  and  $12,000 ;  of  which  the  proportion  tken- 

▼  of  above  raentioDed,  may  be  recbyeied  by  due  diligenoe. 
Bamect  fj,|^^  answer  states,  that  Mitchell  was  indebted  to  the  defan- 
dantupon  other  transactions,  to  the  amount  of  $19,000,  ud 
insists  that  he  hath  a  right  to  apply  to  the  satisfaction  of  that 
demand  in  the  first  place,  so  much  of  the  money  received  &od 
Ifitchelf. 

The  answer  also  slates,  that  William  McMurra7,  at  the 
time  he  made  the  assignment  to  the  plaintiff  Long,  and  before, 
was  indebted  to  the  defendant  for  money  pmd  for  bim  as  his 
surety;  and  insists  that  he  could  not  nsidre  the sssignineD^ 
unless  subject  to  the  deduction  of  the  defendanfls  said  demand 
for  money  paid,  or  which  the  defendant  was  liable  for  tfUs 
surety.  The  answer  also  states,  that  by  a  prior  deed,  W.  Mc* 
Murray  assigned  all  his  demands  against  the  estate  of  John 
McMnrry  and  Mitchell,  or  accounts  of  the  sums  paid  byhhn 
in  the  premises,  to  a  trustee  to  secure  certain  debts  to  the  do- 
fondant  and  others  *,  and  insists  that  thoee  claims  must  be  sat- 
isfied before  the  plaintifi  can  claim  any  thing  under  the  as- 
signment to  Long. 

The  answer  was  replied  to,  and  the  cause  set  down  for  ^' 
ing  and  transferred  to  this  court. 

VmabU  and  J.  B.  Brpmn  fitf  the  plaintiff. 
B.  O.  JBeewIs  and  JredeU  for  the  defendant. 

HtTFFiN,  C.  J.  As  one,  when  he  is  about  becomiog  asure- 
,  tf  with  others,  may  stipulate  for  a  sepamte  indemnity  fiom  the 
principal  to  him,  and  the  co*sureties  would  be  only  entitled  to 
a  surplus  after  his  reimbursement,  JMoare  ▼.  ilfosre,4DeT. 
358 ;  so,  there  can  be  no  doubt,  that,  after  two  persons  haie 
beoome  sureties  for  a  common  principal,  they  mayby^gv^^ 
ment  between  themselves  renounce  their  right  to  uka  benefit 
fi^bOL  any  securities  they  may  respectively  obtain,  and  each 
uifdRtake  to  look  out  for  himself  exclusively  for  on  indemni- 
ty firom  the  principal,  or  for  contribution  from  another  co^u^^ 
ty.    But  the  defence  fails  in  this  case,  because  the  defendant 
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has  noi  established  the  alleged  agreement  between  W.Mo-Jsm,1845 
Ifun^r  and  himself.     It  behooved  him  to  establish  it  on  the     j^ 
hearing!  and  he  cannot  ask,  that  it  should  be  made,  in  part,  the      ▼ 
subject  of  the  inquiry  before  the  Master^  whichi  otherwise,  is  ^"^ 
a  matter  of  course  in  cases  of  this  nature.     For  the  alleg^ 
agreement  is,,  in  its  nature,  a  bar  to  the  right  of  contribution, 
and,  therefore,  to  a  reference  in  order  to  take  the  accounts,  that 
may  be  necessary  to  exhibit  the  advances  by  each  of  the  qo« 
sureties,  the  sums  reimbursed  to  them,  and  every  other  matter, 
that  is  requisite  to  the  ascertainment  of  the  sum  to  be  contri* 
buted  by  the  one  surety  to  the  other.    Consequently,  the  ezis- 
teuce  of  the  agreement  cannot  be  made  a  point  of  Uie  reftr* 
euoe,  but  must  be  disposed  of  before  a  reference  can  be  direct- 
ed«     As  the  defendant  has  given  no  evidence  of  the  agree* 
ment,  it  must  be  declared  that  he  has  failed  to  establish  it. 

It  follows,  that  the  usual  inquiries  must  be  directed^  includ- 
ing all  the  dealings  as  mentioned  above  and  in  the  pleadings, 
and  the  sums  received  by  the  defendant  as  mentioned  in  the 
answer,  or  thai  may  be  established  by  the  plaintifis ;  so  that  it 
may  appear,  how  much  one  of  these  parties  is  in  advance  more 
than  the  other.  The  points  made  in  the  answer,  as  to  the  de- 
fendants' right  to  seek  satisraction,'alter  he  had  paid  one-half 
of  the  debt  from  the  principal  or  from  Mitchell,  as  for  a  sepa- 
rate demand,  or  as  to  the  application  of  the  payments  received 
from  Mitchell  to  other  debts  due  to  the  defendant,  or  as  to  hui 
right,  if  any  thing  should  be  found  due  from  him  to  William 
McMurroy,  to  retoin  the  same  in  satisfaction  of  other  demands 
the  defendant  has  against  William  McMurry  in  the  first  plaoe: 
Those  points,  we  say,  will  more  properly  come  up  when  the 
report  shall  be  made,  ascertaining  all  the  facts  involved  in 
those  positions.  At  present  it  would  be  premature  to  give  any 
precise  instructions  to  tlio  Master,  seeing  that  those  are  all 
proper  points  of  fact  for  on  inquiry,  and  they  do  not  distinctly 
appear  in  the  pleadings  or  evidence.  But  without  making 
any  specific  declaration  thereon,  but  merely  in  aid  of  the  Mask 
ter,  we  may  properly  state,  that  there  can  be  no  doubt,  that  tha 
assignment  to  the  plaintiflf  Long  can  operate  inly  to  transfer 
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Jane,  1815  die  balance  dae  to  the  assignor  ftom  the  defendant.  If  Wil- 
-^  Ilam  McMumiy  were  to  sue  the  defendant  for  this  demiHl, 
V  the  defendant  would  be  entitled  to  a  deduction  or  setoff  for 
**^***-  snth  sunis  as  William  McMurray  owed  to  him ;  and  be  caa- 
Aot  give  to  his  assignee  a  right  for  more  than  he  coald,  Mm- 
aelf,  recover.  Winhom  v.  OorreUy  Sired.  Eq.  117.  Moody 
r.  Sittmj  2  Ircd.  Eq.  382.  Nay,  even  if  the  defendant 
had  not  actually  paid  the  debts  f>r  which  he  was  the 
/Mirety  of  William  McMurray,  yet  upon  the  insolvency  of 
William  McMurray,  the  defendant  was,  in  resped  of  his  lia- 
bility as  his  surety,  entitled  to  retain  for  his  indemnity  any 
debt  he  owed  William  McMurray,  and  the  latter  couM  not  as- 
aign  to  another  creditor,  nor  even  to  one  fbr  vahie  then  psM, 
his  demand  on  the  defendant.  Williams  v.  Helmet  1  Dev. 
fiq.  IBl.  So,  a  prior  assignment  of  this  demand  to  a  tnistee 
for  the  defendant,  and  others  will  be  entitled  to  the  preference, 
>as  far  as  the  debts  thereby  secured  remain  unsatisfied. 

As  to  the  application  of  the  money  received  from  Miicbeily 
<he  rule  is^  that  it  is  to  be  made  according  to  the  diredioa 
given  by  Mitchell  at  the  time  of  payment,  if  any  were  given 
by  him,  either  expressly  or  to  be  collected  from  circumstances. 
But  jf  none  such  were  given,  then  the  defendant  hath  the 
right  to  apply  those  payments. 

It  must  not  be  supposed,  that  the  court  has  passed  over,  un- 
observed, the  circumstance,  that  after  the  death  of  John  Mc< 
Murray^  his  executors  gave  a  noto  for  the  debt,  with  the  same 
sureties ;  and  that  they  are  not  parties  to  this  suit,  nor  charg- 
ed and  admitted  to  be  insolvent.  Prima  facie^  by  giving 
such  a  note,  the  persons  who  were  the  executors  made  the 
^ebt  their  own  ;  but,  clearly,  both  the  sureties  now  before  the 
court  considered  it  otherwise,  and  treat  the  executors  in  the 
pleadings  in  this  cause,  as  not  binding  themselves,  but  only 
giving  a  note  as  executors  for  the  purpose  of  keepmg  the  debt 
afloat,  apparently  for  the  benefit  of  delay  to  the  sureties.  FVnr 
(he  auswer  admits,  that  notwithstanding  the  new  note,  it  was 
xinderstood,  that  the  sureties  would  be  obliged  to  pay  the  debt, 
and  thai  it  would  be  mostly  their  loss.     Hence,  neither  the 
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bill  nor  the  answer  so  mnch  as  mention  who  were  John  Me- Jone,  184&. 
Marray*s  executors,  bnt  merely  state,  timt  the  executors  gave  nm  ~ 
the  note  after  the  death  of  the  testator,  on  which  the  judgment  ^  y 
was  taken ;  and  no  objection  taken  on  this  point  at  the  bar. — 
As  to  the  insolvency  of  John  McMurray's  estate,  though  not 
distinctly  admitted  to  be  absolute,  it  is  sufficiently  admitted  to 
send  the  case  before  the  Master.  The  answer  states,  that  the 
estate  is  partially  insolvent;  and  the  only  thing  suggested  against 
entire  insolvency,  is  the  supposition,  that  it  has  a  demand  of 
$10,00()  or  $1^000  on  Mitchell's  estate,  and  that  the  latter 
estate  is  further  supposed  able  to  pay  some  dividend  on  its 
debts,  according  to  the  laws  of  Mississippi.  From  the  nature 
of  these  admissions,  the  question  of  the  solvency  of  John  Mc- 
Murray's estate  can  only  be  ascertained,  if  the  parties  insist  on 
it,  by  taking  accounts  of  the  estates  of  John  McMurray  and 
Mitchell,  in  order  to  ascertain  the  extent  of  their  insolvency, 
which  to  some  extent  is  admitted.  Therefore,  there  must  be 
a  reference  to  the  master  to  take  all  the  accounts  involved  in 
the  cause,  with  directions  to  state  such  special  matters  as  the 
parties  may  require. 

Per  Curiam,  Decree  accordingly. 
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ACCOl>iNT  STATED.  ♦ 
1.  Where  a  bond  has  been  given  \ 
on  the  settlement  of  an  account  | 
and  the  obligor  complains  of  er- ; 
rors  in  the  account  stated,  he  | 
can  only  be  relieved  apon  aclear  {  2. 
exhibition  of  such  errors.  Red-  \ 
man  v.  Chreen^  54 

8.  If  the  defendant  denies  that 
there  is  any  error,  as  far  as  be 
knows,  and  avers  that  the  stated 
account  was  left  in  the  posses- 
sion of  the  plaintiff,  the  latter 
must  either  produce  the  account, 
or  prove  its  loss,  its  contents,  and  ^ 
the  errors  complained  of    Ibid.  *- 

64 

ACaUIESCENCE. 
1.  A  father,  having  a  number  of  \ 
children,  by  deed  conveys  more  > 
than  half  of  his  estate  to  his  son  | 
A.  Afterwards  the  father  makes,  { 
by  deed  of  settlement,  an  equal  | 


division  of  all  his  estate  (mclud 
ing  what  had  been  conveyed  to 
A.)  among  all  his  childreui  at 
the  execution  of  which  A.,whose 
deed  was  not  known  to  the  oth-  i 
er  children,  is  present,  and  he  | 
assents  thereto,  as  well  as  to  the  ; 
actual  division  subsequently  i 
made  by  trustees  appointed  by  < 
the  deed  of  settlemenf  for  that  J 
purpose.  Heldf  that  A.  could  | 
not  in  equity  set  up  his  prior  | 
deed  in  opposition  to  the  settle- 1 
ment  so  made  by   his  assent.  ^ 
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Eispecially  could  ht  not  do  so 
when,  at  the  time  of  such  settle- 
ment, he  purposely  concealed 
the  existence  of  the  prior  deed 
to  himself.  Sasserv.Jones^  19 
M.  became  en  tilled  in  1792^  un- 
der her  deceased  husband's  will 
to  a  life  estate  in  certain  slaves, 
with  remainder  after  her  death 
to  her  four  children,  W.,  A.,  R. 
and  E.  A.  died  before  1810f 
leavingsurviviog  her  a  husband 
and  three  children.  R.  died  in- 
testate in  1810,  under  age  and 
without  issue,  leading  as  his  next 
of  kin  his  mother,  his  two  broth- 
ers, W.  and  E.  and  the  three 
children  of  his  sister  A.  Soon 
after  the  death  of  R.,  his  mother 
M.  relinquished  to  her  surviv- 
ing children^  and  to  the  husband 
and  children  of  her  daughter  A. 
her  life-estate  in  eight  of  the 
slaves  bequeathed  to  her  by  her 
husband's  will — and  these  eight 
slaves,  together  with  two  others 
belonging  to  the  estate  of  R. 
were  then  divided  between  the 
sons  W.  and  E.  and  the  children 
of  A.,  the  husband  of  A.  assent- 
ing. The  negroes  so  divided, 
wpre  always  afterwards,  from 
ISIO  up  to  the  filing  of  this  bill 
in  l8ll,  hr>Id  in  severalty  by  the 
s^id  parties,  according  to  the 
siiid  diviision,  and  claimed  and 
enjoyed  as  their  own.  M.,  the 
tenant  for  life,  died  in  1839.^- 
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Heidi  that  the  children  of  A.,t2- 
who  were  then  infants,  but  are  j 
now  adults,  not  objecting  to  the 
said  division,  it  must,  accompa- 
nied by  the  long  possession  un- ;; 
der  a  claim  of  several  right,  be  i 
binding  upon  the  parties,  altho'  ^ 
at  the  time  it  was  made  there 
was  no  administration  on  the  es- 
tate of  the  intestate  R.,  nor  on 
the  estate  of  A.,  and  that  the 
parties  can  now,  since  the  death 
of  M.,  only  claim  a  division  oC 
the  remainder  of  the  slaves,  in  ; 

which  she  had  a  life  estate | 

Love  V.  Lov€j  104  ;; 

See  Frauds,  &c.    Entries. 
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AGENT  AND  PRINCIPAL. 

1.  The  authority  of  an  agent  to 
collect  a  note  or  bill,  does  not 
authorize  him  to  indorse  the  note 
or  bill,  either  in  the  name  of  his 
principal,  or  on  his  account. 
Hines  v.  Butler,  307 

2.  Much  less  is  an  agent  authori- 
zed to  endorse  another  paper  for 
the  debtor,  to  enable  the  latter  to 
raise  money  to  pay  the  debt  to 
the  principal.    Ibid.  307 

3.  Before  an  agent  can  insist  that 
his  principal  has  adopted,  as  his 
own,  acts,  which  the  agent  had 
no  authority  to  do,  it  is  necessa- 
ry to  shew  that  the  principal 
was  fully  apprised  oi  all  the 
facts  and  circumstanstances  at- 
tending the  transaction.    Ibid. 

307 


ANSWER, 

1.  Silence  in  an  answer  as  to  any 
matter  charged  in  the  bill  does  ^ 
not  amount  to  an  admission  of  t 
the  fact.    Lnnn  v.  Johnson,  70  4 


5, 


6 


AVhen  an  answer  is  believed  to 
be  designedly  defective,  for  the 
purpose  of  imposing  on  the  pi&io- 
tiff  the  burthen  of  proving  what 
the  defendant  is,  in  conscience, 
hound  to  admit,the  proper  course 
is  to  except  to  the  answer  and 
compel  the  defendant  to  put  in 
a  complete  one.    Ibid.  70 

When  in  justification  of  con- 
duct, not  equitable,  charged  in 
the  plainlifi's  bill,  the  defendant 
alleges  that  the  plaintiff  had  im- 
properly pleaded  at  law  the  stat- 
ute ot  limitations  to  some  of  his 
claims,  it  is  incumbent  on  him 
to  show  (hat  it  was  unconscien- 
tious in  the  plaintiff  to  avail  him- 
self of  such  plea.  Ibid.  70 
When  a  bill  states  a  fact,  which 
is  in  the  defendant's  own  knowl- 
edge, he  must  answer  po^i/trrfy, 
and  not  as  to  his  remembrance 
or  belief.    Rcuicliff'  v.  Alpress, 

556 
But  as  to  facts  not  within  bis 
knowledge,  he  must  answer  as 
to  his  information  and  beliefs 
and  not  to  his  information  or 
hearsay  merely,  without  slating 
his  belief.    Ibid  556 

When  he  answers  he  hath  neith- 
er knowledge  or  information^his 
belief  is  unimportant,  and  be 
need  not  state  it.  It  is  sufficient 
for, him  to  state,  that  he  does  not 
know,  nor  has  he  heard  or  been 
informed  of  the  facts  charged  in 
the  bill,  save  by  the  bill  itself. 
Ibid.  556 

,  An  answer  made  by  a  principal, 
upon  the  information  of  his  a- 
gent  in  the  matters  in  contest, 
which  information  he  avers  he 
believes  to  be  true,  is  clothed 
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with  nil  the  authority,  and  has^ 
all  the  effect,  of  one  made  upon 
the  personal   knowledge  of  the 
defendant.     Ibid.  556 

8.  When  a  defendant  admits  the 
plaintiff's  equity  on  the  facts  on 
which  it  is  founded,  but  sets  up 
an  equity  in  himself  of  a  distinct 
nature  and  counterbalancing  that 
of  the  plaintiff,  he  must  sustain 
his  answer  by  proofs.  Lyerly 
V.  Wheeler,  599 

9.  An  answer,  after  replication,  is 
not  evidence  for  the  defendant, 
except  as  it  is  made  so  by  dis- 
coveries called  for  in  the  bill, 
and  which  are  responsive  to  di- 
rect charges  or  special  interroga- 
tories.   Ibid.  699 

APPEALS. 
Where  a  plaintiff  in  Equity  is  en- 
titled to  a  judgment  pro  confes- 
sOy  and  the  court  below  refuses 
to  grant  his  motion  to  that  ef- 
fect, this  is  such  an  interlocuto- 
ry order  as  the  judge  may  per- 
mit him  to  appeal  from.  Gov- 
ernor V.  Red.  4*  Gas.  Rail  Road 
Company,  471 

APPOINTMENT. 

1.  Where  a  feme  covert  has  mere- 
ly a  power  to  appoint  by  an  in- 
strument in  the  nature  of  a  will, 
the  person  she  nominates  in  such 
an  instrument  as  her  executor, 
is  not  such  in  the  usual  accepta- 
tion of  the  term,  but  is  merely 
an  appointee  in  trust,  in  the  first 
place  for  her  creditors,  and,  sec- 
ondly, for  those  to  whom  she  di- 
rects the  property  to  go.  Leigh 
V.  Smithy  442 

2.  The  appointees  of    property, 


^     which  ^feme  covert  has  a  right, 

t     under  marriage  articles,  to  ap- 

I      point  to  any  person  she  thinks 

\     proper,  are  trustees  for  her  cred- 

I      itors  in  the  first  instance.    Ibid. 

\  442 

3.  An  executor,  or  an  appointee  in 

the  nature  of  an  executor,  is  not 

bound  to  plead  the  Statute  of 

Limitations,  nor  can  the  legatees 

or  ulterior  appointees   compel 

him  to  do  so.    Ibid.  442 

ARBITRATION  AND  AWARD 
Where  a  party  referred  matters  in 
contest  between  himself  and  an- 
other to  arbitration,  and,  afier 
the  award  was  made,  he  had  full 
time  and  opportunity  to  examine 
it,  and  then  gave  his  bond  for 
the  amoimt  awarded  against 
him,  he  cannot  afterwards  have 
relief  upon  the  ground  of  errors 
in  the  award.  Equity  is  no  more 
bound  to  take  care  of  those,  who 
can  take  care  of  themselves  and 
will  not,  than  is  a  court  of  law. 
Sharpe  v.  King,  482 

ASSETS,  EQUITABLE. 

Since  the  act  of  1830,  Rev.  Stat, 
ch.  43,  sec.  15,  lands  devised  to 
be  sold  for  the  payment  of  debts 
are  equitable  assets,  and  the  pro- 
ceeds are  therefore  to  be  applied 
to  the  payment  of  debts  as,  and 
in  the  order,  the  will  directs, 
and,  if  there  be  not  a  sufficien- 
cy to  pay  all  the  debts  of  a  par- 
ticular class,  they  are  to  be  ap- 
plied to  all  the  debts  of  that 
class  pari  passu,  whether  due 
by  bond,  simple  contract  or  o* 
therwise,  saving  the  preferences 
that  may  arise  from  specific  liens 
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for  any  particular  debts.     Hen- 1 
derson  v.  Burton^  259  \ 

ASSIGNMENT.  J 

1*  Ooe  who  purchases  of  A.  a  cpv- 1 
enant  of  B.  and  takes  an  assign-  \ 
ment  of  it,  without  notice  of  an  i 
equitable  derence,  which  B.  had, 
is  still  bound  by  the  same  equi- 
ties  to    whicli  a  was  subject. 
King  V.  Lindsay  i  77 

2*  It  is  the  duty  of  the  assignee  of  1 
an  unnegotiable  paper  to  mnke  • 
enquiries  of  the  obligor,  and,  if  \ 
he  does  not,  be  takes  it  subject « 
to  all  the  equities  against  the  as- 1 
sifirnor.    Ibid.  77  | 

3.  If  the  obligor,  upon  such  en- 1 
quiry  being  made,  misintorm  the  | 
assignee,  or  if  he  acqniescc  in  ' 
the  assignment,  and  delay  for  a  \ 
long  time  to  bring  forward  his  | 
equity,  such  conduct  might  re-  \ 
lieve  the  assignee  from  such  e-  \ 
quity.    Ibid.  77  { 

4«  If  a  dbtributive  share  in  an  in- 
testate's estate  consisting  of 
slaves,  must  be  assigned  by  wri- 
ting in  the  same  manner  that  the 
slaves  specifically  must  be,  yet 
after  a  delivery  of  the  negroes 
to  the  donees,  their  division  of 
them,  and  the  consequent  pos- 
session by  each  of  the  parties  in 
severalty  for  nearly  thirty  years, 
this  possession  must  be  held  ad- 
verse to,  and  will  bar  the  donor; 
or  would  authorise  the  presump- 
tion of  a  gift  in  writing  or  any 
thing  else  requisite  to  support  it. 
Love  V.  Love^  104 

See  Salbs  by  Decree  of  Court. 

BANKS. 

See  Evidence. 


BRIDGES  AND  FERRIBS. 

1.  An  individual  cannot,  of  bis 
own  authority,  establish  a  free 
bridge  or  ferry  across  a  stream, 
so  as  to  impair  the  profits  of  a 
toll  bridge  or  ferry  authorized 
by  the  Q>unty  Court  and  alrea- 
dy erected  and  used  by  another 
individual.    Smith  v.  Harkins^ 

613 

2.  The  property  insucb  a  franchise, 
though  granted  for  the  benefitof 
the  public,  is  private  in  the  indi- 
vidual grantee,  and  he  may  not 
only  sue  at  law  to  recover  dam- 
ages for  an  infringement,  bate- 
quity  will  enjoin  an  unauthori- 
zed interference  with  his  rights. 
Ibid.  613 

3.  The  County  Court  is  the  sole 
judge  of  what  the  convenience 
of  its  county  requires  in  relation 
to  roads  and  brid^,  and  can 
take  such  order  in  relation  to 
them,  as,  in  its  discretion,  itmay 
see  fit.    Ibid.  613 

4.  Where  the  person,  claiming  an 
exclusive  franchise  to  a  loml  or 
ferry,  cannot  shew  the  original 
order  granting  it,  but  shewi<  that 
he  and  those,  under  whom  he 
claims,  have  enjoyed  it  for  more 
than  forty  years,  and  that  the 
County  Court  has  fixed  the  rate 
of  toll  on  it,  his  title  to  it  cariBot 
be  disputed.    Ibid.  613 

5.  The  fact  of  the  County  Court 
fixing  a  rate  of  toll,  is,  perhaps 
conclusive  .evidence,  that  the 
bridge  or  ferry  was  established 
by  the  County  Court,  the  proper 
authority,  according  to  our  act 
of  Assembly,  Rev.  Stat,  c  104, 
s.  1,  for  settliug  and  establishing 
roads  and  ferries.    Ibid.      613 
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6.  Forly^  years*  omission,  by  the 
owner  of  a  ferry,  to  furnish  the 
public  with  the  service  dtie  from 
him,  must  amount  to  a  surren- 
der of  his  ri^ht  to  the  exclusive  , 
franchise.    Ibid.  613  i 

7.  The  Act  of  1806,  Rev.  St.  cb. 
104, s.  28,  which  nllows  a  bridge 
to  be  built  instead  of  keeping  a 
ferry,  can  only  apply  to  a  ferry, 
actually  existitig  und  in  use  at 
the  time  of  substituting  the  |  3 
bridge  for  the  ferry.    Ibid.  613 

8.  When  a  public  road  is  laid  out, 
the  overseer  is  only  required  to 
construct  such  causeways  and 
bridges  as  can  conveniently  be 
doneby  the  hands  allotted  to  him, 
in  the  time  ordmarily  employed 
or  required  in  working  on  a  pub- 
lic road.    Ibid.  613 

9.  Bridges  over  a  large  stream,  or 
ferries,  must  be  established  by 
the  County  Court.    Ibid.     618 

CONTRACTS. 
1.  A.  being  entitled  to  one-sixth 
of  certam  undivided  negroes, 
and  B.  to  two  sixths  of  the  same, 
it  was  agreed  between  them  by 
parol,  in  the  year  1803,  that  if 
A.  would  permit  B.  to  use  and 
enjoy  his  one-sixth  during  B.'s 
life-time,  A.  should  be  entitled  at  I  6. 
B.'s  death  to  the  whole  of  the 
three-sixths.  U.  accordingly 
kept  A.'s  one-sixth  ttll  his  death: 
Held  that  this  was  a  valid  con- 
tract— that,  being  executory,  A. 
did  not  convey  an  absolute  in- 
terest in  his  one-sixth  to  B.  by 
giving  him  a  life  estate,  and  that 
suit  l^ing  brought  within  three 
years  after  B.'s  death,  the  statute 
of  limitations  was  no  bar  to  the  4. 


recovery.  Paxtcnv.  Wiea,  248 

A  party  to  a  contract,  as  where 
one  partner  purchases  the  inter- 
est of  his  co-partner,  cannot  have 
relief  in  equity  upon  the  s:round 
of  a  false  representation  by  the 
vendor,  when  he  had  an  oppor- 
tunity of  knowing  the  truth  or 
falsehood  of  the  representation 
complained  of.  Urowder  v. 
Langdan,  476 

As  to  a  mutual  mistake  in  mat- 
ters of  fact,  the  general  rule  is, 
that  an  act  done  or  a  contract 
made  under  such  mistake  is  re- 
lieved in  Equity.    Ibid.       476 

But  where  the  means  of  infor- 
mation are  alike  open  to  both 
parties,  and  when  each  is  pre- 
sumed to  exercise  his  own  judg- 
ment, in  regard  to  extrinsic  mat- 
ters, Equity  will  not  relieve. — 
Ibid.  476 

In  like  manner,  when  the  facts 
are  equally  unknown  to  both 
parties,  or  when  each  has  equal 
and  adequate  means  of  informa- 
tion, or  when  the  facts  are  doubt- 
ful from  their  own  nature,  in 
every  such  case,  if  the  party  has 
acted  with  good  faith,  a  Court 
of  Equity  will  not  interpose. — 
Ibid.  476 

When  each  party  is  equally  in- 
nocent, and  there  is  no  conceal- 
ment of  facts,  mistake  or  igno- 
rance is  no  foundation  for  equi- 
table interference.    Ibid.      476 

The  principle  is  settled,  that, 
where  the  Intention  is  manifest, 
a  Court  of  Equity  will  alwap 
relieve  against  mistakes  in  agree- 
ments, as  well  in  the  case  of  a 
surety  as  of  others.  Butler  v. 
Durham,  589 
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8.  A.  ogrced  with  B ,  lliat,  in  con-> 
sideralion  of  a  certain  sum,  he  | 
would  convey  to  B.  a  certain  | 
tract  of  land,  and  the  purchase  i 
money    was  secured   by  notes  I 
payable  in  three  years.    It  was  I 
further  agreed,  that  B.  should  | 
take  possession  of  the  premises,  | 
and  should  pay,  annually,  for  | 
three  years,  a  certain  portion  of  | 
the  crop  ;  and  if  B.  paid  for  the  | 
land  by  such  annual  instalments,  j 
in  three  years,  the  deed  in  fee  i 
was  to  be  given ;  if  nDt,  the  an-  j 
nual  payment  was  to  be  consid-  I 
ered  as  rent,  and  at  the  end  of  | 
the  three  years,  the  land  was  to  | 
be  surrendered  by  B.      Held^  i 
that  if  the  annual  payments  a-  | 
mounted  at   the  expiration  of 
four  years  to  the  price  originally 
agreed  to  be  given  for  the  land, 
the  bargainee  claiming  that  they 
should  be  so  applied,  although 
the  bargainor  insisted  that  the 
payments  should  be  considered 
only  as  payments  of  rent,  the 
bargainee  was  entitled  to  a  con- 
veyance of  the  premises.  Wells 
V.  WeUs,  596 

9.  The  time  mentioned  in  the  con- 
tract for  completing  the  purchase 
of  land,  is  not  usually  consider- 
ed in  a  Ck>urt  of  Equity,  as  of 
the  essence  of  the  contract,  i- 
bid.  596 


sides,  or  in  the  one  whicli  is  his 
official  residence,  and  whore  he 
carries  on  and  attends  to  the  bu- 
siness of  the  corporation.  Gov- 
ernorv.  Ral^*  Gas,  Rail  Road 
Company^  471 

2.  And,  per  Nash,  J.  if  thcscrtrice 
of  a  process  upon  an  officer  of 
the  corporation  be  not  made  in 
the  proper  county,  but  the  sher- 
iff returns  it  executed,  statingon 
whom  it  has  been  served,  the 
corporation  can  only  take  advan- 
tage of  the  irregularity  in  the 
service  by  a  plea  in  abatement 
Ibid.  m 

COVENANTS,  MUTUAL. 
Where  A.  covenanted  to  deliver  to 
B.  a  quantity  of  corn,  and  B.,  in 
consideration  thereof,  by  a  sep- 
arate covenant,  executed  at  the 
same  time,  contracted  to  deliver 
to  A.  a  quantity  of  bacon,  aiid 
A.  having  failed  to  perform  his 
covenant,  sued  B.  at  law  upon 
his  (B.'s)  covenant — Held  that 
the  two  covenants  Rowing  oat 
of  the  same  contract,  and  execu- 
ted at  the  same  time,  are  to  be 
taken  together  and  regarded  as 
one  instrument;  and  B.  not  be- 
ing able  to  defend  himself  at 
law  was  entitled  to  relief  against 
his  covenant  in  Equity.  Ku^ 
V.  Lindsay ^  Tf 


CORPORATIONS. 
.  Under    the  Act   of  Assembly,  \  See 
Kev.  Stat.  ch.  26,  directing  how  j 
service  of  process  shall  be  made  * 
on  a  corporation,  the  service  on  ' 


CREDITORS. 

EXBCUTORS    AND    AoMINfS- 
TRATORS. 

DEEDS  IN  TRUST. 


the  president  or  other  officer  of  1  1.  A.  makes  a  deed  in  trust  tosat- 
a  corporation  may  be  in  the  |  isfy  his  creditors.  Thedeed  re- 
county  in  which  he  actually  re-  ^     cites  that  A.  owed  several  debts, 
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which  are  specified  by  the  names ' 
of  the  creditors  and  his  sureties. 
It  states  too  that  *<  he  is  indebted 
also  to  other  persons  whom  he 
caunot  now  specify,"  and  further 
recites  that  <'he  is  desirous  of 
saving  harmless  the  above  nam- 
^  jjuretifis  nud  paying  all  his 
just  debts,  as  well  others  as  those 
above  named,  and  of  providing 
for  his  wife,  &c."    ile  then  con- 
veys his  property  in  trust,  that 
out  ot  the  same  the  debts  above 
named  shall  be  first  paid  and  the 
sureties  should  be  saved  harm- 
less, and  the  remainder  &c.  shall 
be  applied  to  the  sole  use  and 
benefit  of  bis  wife—Held  that, 
under  thedirectionsof  this  deed, 
all  the  creditors,  as  well  those 
particularly  named,  as  those  not 
named,  came  in  equally.    Mal- 
colm V.  Purnellf  86 
2.  A  deed  in  trust  was  made  for 
the  purpose  of  securing  or  satis- 
fying a  number  of  debts — among 
others  one  debt  is  described  as 
beini;  a  debt  due  "  to  Lucy  F. 
Jhikins  for  about  the  sum  of 
$1000  on  account  of  the  guar- 
dianship of  John    Blacknall 
for  the  said  Lucy  F.  Jinldns:^ 
It  appeared  afterwards,  upon  the 
settlement  of  the  guardian  ac- 
counts, that  the  sum  actually 
due  to  Lucy  P.  Jinkins,  at  the 
time    of  the  execution    of  the 
deed,  was   $1,481  99    cents— 
Held  that  the  whole  of  this  a- 
roount  was  seen  red  by  the  deed, 
and  not  merely  the  sum  of  $1000. 
Canaday  v.  Faschally         178 


DEVISES  AND  BEaUESTS.  i; 
1.  A  testator   bequeathed  certain  4> 


negroes  to  his  wife  for  life,  and 
made  no  specific  disposition  of 
them  after  her  death.  He  had 
other  negroes,  and,  alter  making 
several  other  bequests,  he  be- 
queathed as  follow:  "All  my 
negroes  that  are  not  given  away 
by  this  my  last  will,  shall  be  e- 
quaily  divided  between  W.  E. 
and  M.'^  Held  that  the  remain- 
der ill  the  negroes  s:ivcn  to  the 
wife  for  life  passed  by  this  resid- 
uary clause  to  W.  E.  and  M. — 
Jones  V.  Perry^  200 

.  As  to  personal  estate,  a  residua- 
ry clause  carries  not  only  every 
thing  not  disposed  of  j  but  every 
thing  that  turns  out  not  to  be 
disposed  of.    Ibid.  200 

.  A  testator  who  was  seized  in  fee 
ill  his  own  right  of  two-thirds  of 
a  tract,  and  seized  of  the  other 
third  in  right  of  his  wife  during 
the  coverture,  and  also  possessed 
of  personal  proiierty,  devised  as 
follows :  "  ]  give  and  bequeath 
to  my  wife  during  her  natural 
life,  thd  whole  of  my  landed  and 
personal  property.  And  afier 
the  death  of  my  wife  the  whole 
of  the  lands  and  personal  pro- 
perty (except  the  slave  Csesar) 
to  be  sold,  and  the  money  arising 
from  the  sale  to  be  equally  divi- 
ded between  my  sons  and  daugh- 
ters." Held,  that  the  testator 
did  not  intend  to  include  in  his 
devise  the  lands  he  held  in  right 
of  his  wife.  Smith  v.  McCkor 
ry,  204 

.  When  land  is  directed  by  a  will 
to  be  sold,  after  the  death  cf  one 
to  whom  it  is  devised  for  life, 
and  the  money  arising  from  the 
sale  to  be  divided  among  certain 
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ulterior  devises,  Equity  treats -f 
the  land  as  personalty,  and,  if 
one  of  those  devisees  should  die 
before  the  expiration  of  the  lite 
estate,  his  or  her  share  of  such 
proceeds,  bein^  a  vested  interest, 
would  go  to  his  personal  repre- 
sentative, and  be  disposed  of  as 
personal  property.  Ibid.  204 
£.  When  a  will  does  not  direct,  in 
express  terms,  by  whom  a  sale  of 
lands,  directed  to  be  sold,  is  to 
be  made,  it  is  in  the  power,  and 
ii  is  the  duty  pf  the  executors, 
who  qualify,  or  the  survivor  of 
them,  or  of  the  administrator 
with  the  will  annexed,  to  make 
such  sale.    Ibid.  204 

6.  A  testator  bequeathed  certain 
slaves  to  his  son  A.  ibr  life,  and 
at  his  death  to  his  sod,  if  he  ar- 
rives to  the  agre  of  maturity,  but 
if  A.  should  have  no  son  or  this 
son  should  not  arrive  at  maturi- 
ty, then  to  be  equally  divided  be- 
tween B.  and  C.  Held  that  this 
was  a  vested  legacy  in  remain- 
der to  B.  and  C.,  subject  to  be 
divested  on  the  happening  of  the 
contingency  mentioned  in  the 
will.  And  if  that  contingency 
should  not  happen,  the  interest 
would  pass  to  the  personal  rep- 
resentatives of  the  ulterior  re- 
mainder man.    Lewis  v.  Kemp^  > 

233 

7.  A  testator,  by  his  last  will,  be-  i 

2ueath8  among  other  things,  as  : 
allows :  « It  is  my  will,  that  my  * 
negroes  and  slock  be  kept  on  the 
plantation,  whereon  I  live,  un-  ^ 
til  my  son  Kinchen  attain  the 
age  of  21  years.  Item — ^I  gfive  | 
to  my  son  Joshua,  $1000,  to  be  | 
raised  Irom  the  farm.     Item— -/i 


give  and  lemtealh  to  my  three 
daughter Sf  Maria  A.  Gvyther^ 
Harriett  Jane  Tayler^  and 
Charity  D.  Taj/lor^  and  my 
son  Kincken^  to  be  equally  di- 
vided betwen  them,  my  negrm, 
when  my  son  Kinchen  arrives 
to  the  age  of  21  years.  Item- 
It  is  my  will  that  the  residue  of 
my  estate  of  every  description, 
belong  to  my  son  Kinchen  Tay- 
lor.*' Held,  that  the  three  daugh- 
ters and  the  son  took  vested  and 
equal  interests  under  the  bequest 
of  the  negroes.  Guyther  v. 
Taylor,  323 

8.  In  construing  a  beqnest,  there 
is  a  leaning  always  in  the  court 
towards  vesting,  if  the  expres- 
sions be  ambiguous,  and  the  in- 
tention doubtful.    Ibid,      323 

9.  In  respect  to  giits  of  personal 
estate  by  will,  the  law  is,  that 
the  word  when,  is  a  wordofcon- 
dition,  and  imports,  that  the  time 
«  when"  (he  legatee  is  to  receive 
the  bounty,  is  of  the  essence  of 
the  donation,  unless  there  be 
some  other  expression  to  explain 
it,  or  some  provision  in  the  con- 
text to  control  it.     Ibid.      323 

10.  A  direction  in  the  will,  making 
a  disposition  of  the  property  nn* 
til  the  time  specified,  is  such  a 
provision  as  will  control  the 
general  rule.  So,  also,  the  ex- 
pression in  the  will,  «to  be  e- 
qually  divided  between  them,*' 
is  equivalent  to  the  expression, 
"  payable,"  or  "  to  be  paid,"  in 
explaining  the  words  "when," 
&c.    Ibid.  323 

11.  A  devise  to  A.  and  "if she 
dies  leaving  no  issue,"  then  "  to 
my  children,  B.C.':  &c.,  will  op- 
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emte  as  a  good  executory  be- 
quest to  the  children,  B.  6c  C, 
if  A.  should  die  without  leaving 
any  issue  at  the  time  of  her 
death.  Oardon  r.  Holland/d62 

12.  A  testator  devised,  by  a  will 
dated  in  1837,  certain  property 
<'  to  his  wife  for  life,  and,  at  her  s 
death,  to  her  heirs  lawfully  be- 1 
gotten  of  her  body,  if  any  there  i 
should  be,  equally.    But  in  case  | 
there  should  be  no  such  heirs  | 
lawfully  begotten,  as  aforesaid, 
then  to  be  equally  divided  among 
the  next  of  kin  of  ro3rself  and 
my  said  wife,  to  them,  their  heirs 
and  assigns  forever."   The  wid- 
ow died  leaving  no  issue.  Held^ 
that  in  that  event,  since  the  act 
of  1827,  (Rev.  St.  ch.  122,  sec. 
11)  the  limitation  over  wassnood 
and  took  efiect.  Jones  v.  Olivery 

369  I 

13.  After  the  death  of  the  testator,  | 
his  widow  married  a  second  hus-  { 
l)anci,  who  survived  her.  Heldj  | 
that  this  second  husband,  not  be-  { 
ing  of  the  blood  of  the  widow,  | 
was  not  comprehended  within  | 
the  terms,  «•  her  next  of  kin."  { 
Jbid.  369  i 

14.  In  a  devise  to  the  next  of  kin,  { 
the  words  *«  next  of  kin,"  mtan  { 
** nearest  of  kin,"  and  those  only  ; 
ore  entitled,  who  are  nearest  in  i 
blood,  in  exclusion  of  others,  \ 
who  are  next  of  kin  in  the  sense  { 
of  the  straute  of  distributions. —  \ 
Ibid.  369 1 

16.  In  a  devise  by  a  testator  to  the  j 
next  of  kin  to  himself  and  his  t 
w\%  the  next  of  kin  of  the  wife  > 
take  an  equal  share  with  the  { 
next  of  kin  of  the  husband,  i 
ibongh  the  former  may  not  be  ^ 

D 


in  as  a  near  a  degree  of  consan- 
guinity to  the  wife  as  the  latter 
were  to  the  htisband.  Ibid.  369 

16.  In  a  devise  to  the  next  of  kiDi 
to  take  effect  after  a  prior  limita- 
tion,  the  general  rule  is,  that  the 
next  of  kin,  at  the  time  of  the 
death  of  the  testator,  are  intend- 
ed, and  not  those  who  may  be 
next  of  kin  at  the  period  when 
the  devise  is  to  vest,  unless  there 
be  some  special  circumstances  to 
shew  that  the  testator  meant  oih- 
wise.     Ibid.  S69 

17.  In  this  respect,  there  seems  to 
be  no  difference  between  a  gift 
over  to  ihe  testator's  own  next  of 
kin,  or  those  of  another  person. 
Ibid.  369 

18.  A  testator  in  1814  bequeathed 
certain  ne^^ro  slaves  to  his  daugh- 
ter A.  for  her  life,  and  after  ner 
death  to  her  son  K.,  and  ''should 
he  die  without  lawful  issue,'* 
then  over.  Heldj  first,  that  the 
remainder  over  was  too  remote. 
SeeoMdlyj  tha)  the  son  dying  in 
the  lifetime  of  his  mother,  and 
leaving  no  father,  his  interest  in 
the  estate  was  to  be  equally  di- 
vided between  his  mother  and 
his  brothers  and  sisters,  both  of 
the  whole  and  half  blood.—* 
Thirdly,  rhnt  the  hushimd  of  the 
mother,  who  had  the  life  estate, 
having  survived  her,  her  admio* 
istrator  must  account  to  his  ad- 
ministrator or  execntor  for  her 
share,  after  satisfymg  her  debts, 
if  any  existed  a?  the  time  of  her 
death.  Fwifihly,  that  the  hot* 
band,  having  kept  possession  of 
the  slaves  «ffer  the  death  of  hie 
wife,  is  hound  to  account  with 
the  estate  ^  the  son  for  the  hlrse 
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and  profits  after  that  time.  Per-^ 
rand  v.  Howard-  381 

19.  A  testator  devised  all  his  pro- 
perty to  his  wife  for  life,  and  af- 
ter her  death,  his  property,  ex  ' 
cept  his  lands,  to  be  divided  a 
mong  his  three  daughters.  He 
then  directs  as  follows :  '<  After 
the  death  of  my  wife,  as  aiore- 
said,  it  is  further  my  will  and  de- 
sire, il  there  should  not  be  pro- 
perty and  effects,  exclusive  of 
the  lands,  sufficient  to  make  to 
the  amount  of  $370  each,  that 
my  son  Henry  pay  out  of  his 

ENTtion,  what  will  be  sufficient 
r  the  purpose."  He  devised 
his  lands  to  be  equally  divided 
between  his  sons,  Joseph  and 
Henry*  Henry's  interest  in  the 
land  was  sold  under  an  execu- 
tion against  him — Heldj  that  up- 
on a  deficiency  of  the  personal 
estate,  after  the  death  of  the  wife, 
to  pay  the  daughters  $370  each, 
these  legacies  were  a  lien  upon 
(he  land  devised  to  Henry,  and 
(he  purchaser,  at  a  sale  nndcr  an 
execution  a();ainst  Henry,  bought 
them  subject  to  that  lien.-- 
Hedgespeth  v.  Puryear,     422 

20.  A  bequest  of  <<  one-seventh 
part  of  all  the  balance  of  my 
negroes  and  stock,"  is  a  specific 
I^acy,^  and,  upon  the  death  of 
(he  legatee  in  the  lifetime  of  the 
testatof,  OS  well  as  a  pecuniary 
legacy  to  the  same  person,  be- : 
comes  a  part  of  the  r^idue,  and 
will  pass  under  a  residuary 
clause.      Johnson  v.  Johnson, 

426 

21.  A  testator,  after  having  given 
several  legacies,  beqneathed  the 
residue  of  his  estate,  "not  dis-^, 


posed  of,  to  his  wife  and  lier  six 
children,  to  be  equally  divided 
between  them  and  their  heirs, 
share  and  share  alike."  A.,  one 
of  the  six  children,  died  in  the 
lifetime  of  the  testator.  fieU, 
that  this  bequest  was  not  to  the 
children,  as  a  class,  but  as  if 
each  had  been  particularly  nam* 
ed;  and  as  each  was  entitled  to 
only  one-seventh,  that  share 
could  not  bs  enlar^red  by  the 
death  of  one  in  the  lifetime  ot 
the  testator.  Heldf  therefore, 
that  the  share  of  A.,  having  so 
lapsed,  was 'entirely  luidisposed 
of,  and  belongs  to  the  next  of  kin 
of  the  testator  and  his  widow,  the 
latter  being  entitled  in  such  case 
by  the  express  terms  of  the  act 
of  1836.  (Rev.  St.  c.  121,  s.  12.) 
Ibid.  426 

22.  Where  a  testator  in  his  will, 
afier  giving  some  small  legacies, 
gave  to  his  wife  "  all  his  estate, 
be  it  reol,  personal  or  perishable," 
and  by  a  codicil  devised  to  his 
wife  a  leasehold  estate  in  the 
town  of  Salem,  for  his  wife  "to 
inherit  and  keep  in  possession 
during  her  life,  and  to  dispose 
of  as^e  pleases,  under  the  rules 
and  regulations  of  the  town  of 
Salem"— fleW,  that,  whatever 
might  be  the  effect  of  the  provi- 
sions of  the  codicil,  if  it  stood  a- 
lone,  yet  even  if  that  did  not 
give  the  wife  the  absolute  inter- 
est in  the  leasehold  estate,as  the 
estate  would  then  remain  undis- 
posed of,  after  the  death  o(  the 
wife,  she  would  be  entitled  to  it 
under  the  general  residuary 
clause  in  the  will.     f\shel  v. 
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23.  A  testator  devised  as  follows : 
"  I  will  and  bequeath  to  my  eld- 
est son,  Samuel,  my  two  tracts 
of  land,  lying  on  both  sides  of 
McUulloch's  Creek,  in  the  North 
West  of  Charlotte  Town,  and 
the  half  of  the  house  1  live  in, 
and    also  one  negro,    &c.      I 
also  give  unto  my  second  son, 
James,  the  other  .half  of   the 
house  1  live  in,  and  the  lot  it  is 
built  upon,  with  other  appurte- 
nances (hereunto  belonging,  and 
my  lot  at  the  east  side  of  the 
Spring  Head.      HelL  first,  that 
by  iho  devise  of  a  house^  the 
land  on  which  it  is  situated  will 
generally  pass,  unless  a  different  i; 
intention  can  be  collected  from  | 
the  will ;  but,  secondly,  that  the  | 
intention  of  the  testator  was,  to  | 
give    Samuel    one-half  of    the  | 
house,  and,  by  necessity,    the 
ground  occupied   by    that  half, 
and  to  give  to  James  the  other 
half  of  the  house,  and  all  thd 
Tiemainder  of  the  lot  and  appur- 
tenances.      If iUiams  v.    Mc- 
Combe,  450 

24.  The  testator  further  devised 
as  follows,  afler  having  given  a 
negro  girl  to  his  daughter,  Mary: 
<'I  also  will  and  appoint,  that  if 
any  one  of  the  said  children 
shall  or  do  die  before  of  age  or 
before  they  have  lawful  heirs 
begotten  of  their  bodies  and  are 
come  of  age,  that,  in  that  case,  | 
what  is  then  found  of  their  legr- 
acy,  shall  go  or  be  ^iven  to  the 
next  one  or  two  that  is  living, 
and  equally  divided  between  the  i 
two  living;  if  but  one  surviving,  i 
to  get  the  whole.''  Held  that 
the  word  "  legacy,"  as  here  used, 


^  referred  to  both  the  real  and  per- 
sonal estate,  and  that,  upon  the 
death  of  James,  under  age  and 
without  issue,  all  his  property 
went  to  his  surviving  brother 
and  sjstcr.    Ibid.  450 

25.  A  bequest  of  a  chattel  to  A. 
for  life,  and  afler  A's  death  to  B. 
does,  upon  the  assent  of  the  ex- 
ecutor, vest  the  legal  interest  in 
the  remainder  in  B.  Howell  ▼. 
Howell,  622 

26.  A  testator  bequeathed  to  his 
wife  a  large  amount  of  real  and 
personal  property,  for  her  natu- 
ral life,  and  afler  her  death  to 
A.  The  wife  died  in  the  life^ 
time  of  the  testator :  Held  that 
the  legacies  to  the  wife  did  not 
lapse  by  her  death,  but  that  on 
the  death  of  the  testator,  they 
vested  immediately  in  the  re- 
mainder man.  Richmond  y. 
Vanhook,  681 

27*  Amone  other  legacies,  the  tes- 
tator bequeathed  certain  negro 
women  and  their  children, — 
They  had  children  at  the  timo 
of  the  execution  of  the  will,  and 
several  born  afterwards  and  be- 
fore the  death  of  the  testator. 
Hdd,  that  these  afler  born  chil- 
dren did  not  pass  under  this  be- 
quest, but  that  they  remained 
undisposed  of  by  the  will.   Ibid. 

681 

28.  Some  of  these  negroes  undis- 
posed of  by  the  will  had  been 
placed  by  the  testator  in  bis  life- 
time in  the  possession  of  one  of 
his  sons,  where  they  remained 
until  the  testator's  death — Held, 
that  there  being  only  a  partial 
intestacy,  this  could  not  be  con- 
strued an  advancement,  so  as  to 
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antitle  such  son  abwlotely  to  the  *< 
DOf^roes  on  the  testator's  death, 
under  the  provisions  of  the  Act 
of  Assemblv,  Rer.  Stat  ch.  37, 
see.  17.  To  constituie  such  an 
adrancoment,  there  must  be  an 
entire  intestacy  of  the  parent. 
Md.  681 

89.  The  testator  bequeathed  a  desk 
with  all  that  was  in  it — Held, 
that,  by  this  bequest,  all  that  was 
found  in  the  desk  at  the  testa- 
tor^ death,  whether  there  at  the 
time  of  making  the  will  or  plac- 
ed there  subeequently  by  the  tes- 

fator,  passed  to  the  legatee 

Richmond  y.  Vatihookj       581 

30.  It  is  a  general  ruie,  that  gifts 
by  will  to  take  effect  at  an  inde- 
finite period,  will  be  considered 
as  vested  at  the  death  of  the  tes- 
tator; and,  if  there  be  a  tenan- 
cy in  common,  with  a  clause  of 
survivorship,  the  death  of  the 
testator  is,  in  general,  the  era  to 
which  the  survivorship  refers. 
Hum^hton  v.  Lane^  627 

31.  This  general  rule,  however,  is 
subject  to  be  controlled  by  the 
intention  of  the  testator,  when  it 
is  clearly  expressed  in  the  will ; 
but  the  court  will  not,  upon 
doubtful  expressionsjdepartfrom 
the  rule.    Ibid.  «27 

UIVORCB. 
See  Marriages. 

DONATIO  MORTIS  CAUSA. 

1.  A  donation  causa  fnortis  can- 
not be  by  deed,  without  delivery 
of  the  thinsr,  even  where  the 
death  of  the  party  takes  place. 
Smith  V.  Downey^  268 

3.  Where  there  is  no  delivery  of. 


the  thing,  nor  any  intended  to 
be  made,  nor  any  dominion  over 
the  thing  intended  to  be  parted 
with,  by  the  donor  during  bis 
life,  the  gift  is  not  ^ood  as  a  do- 
nation causa  mortis.  Ibid.  268 

3.  A  donation  causa  mortis  cao- 
not  fake  effect,  if  the  party  reco- 
ver from  the  illness  under  which 
he  is  then  laboring.    Ibid    268 

4.  Where  A.  ezpectinf  to  die,  en- 
dorseed  upon  a  bond  due  to  her 
for  9900,  that  B.  was  entited  to 
$600  out  of  it,  but  made  no  de- 
livery of  the  bond,  and  after- 
wards recovered  from  her  ibea 
illness,  held  that  this  was  an  in- 
valid gift.    Ibid.  268 

EMANCIPATION. 
See  Parties. 

ENTRIES. 

1.  The  act  of  Assembly  of  1842, 
c.  §6,  does  not  give  a  prefeiencs 
to  lapsed  entries,  made  since  the 
1st  of  January,  1836,  over  ju- 
nior entries,  on  which  the  time 
for  the  payment  of  the  purchase 
money  had  not  expired.  £ry* 
son  V.  Dobson^  138 

2.  An  entry -uiker  cannot  appoint 
a  deputy,  nor  can  the  nets  of  one 
in  the  capacity  of  a  deputy  be 
rendered  valid  by  the  subsequent 
acquiescence  of  the  entry-taker 
in  what  he  has  done.  Maxwell 
V.  Wallace,  6W 

EVIDENCE. 

1.  It  is  in  general  no  objection  to 
a  witnen  that  he  is  the  agent  of 
the  party  wha  offers  him— more 
especially  is  it  no  objection  when 

.    this  object  of  bis  eTideoce  n 
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to  prove  the  payment  of  money 
hy  the  principal  to  himself. 
Ward  V.  Grtffin,  160 

2.  Merely  signing  a  paper  as  an 
instnimeiuary  witness,  creates 
neither  a  legal  nor  a  natural  pre- 
sumption, that  such  witness 
knew  the  contents  of  the  paper. 
Hill  ▼,  Johnston,  '432 

3.  In  a  case  between  two  parties  on 
a  mone/  transaction,  where  the 
testimony  seems  to  be   nearly 

'  balanced,  the  determination  may 
be  safely  placed  upon  the  want 
of  preponderating  proof  on  the 
side,  upon  which  the  error  rests, 
and  upn  an  exhibition  in  that 
party  of  a  deficiency  of  the  due 
caution,which  piudence  requires 
him  to  use.  McLean  r.  Shu- 
man,  467 

4.  A  bank,  that  pays  money  to  any 
person,  as  a  loan,  without  any 
written  check  or  receipt,  and  es- 
pecially pays  the  money  of  one 
man  to  another,  without  taking 
something  to  charge  him,  ought 
to  lose  it,  unless  the  facts  can  be 
unquestionably  established.  /- 
bid.  ,  46r 

5«  A  clerk  of  a  court  has  no  right 
to  certify  a  record  and  thereby 
authenticate  it  under  his  prirate 
seal.    Butler  ▼.  Durham,   089 

6.  A  guardian  bond  is  not  a  record, 
and,  before  it  can  be  read  as  evi- 
dence in  any  case,  it  must  be 
proved  like  all  other  bonds.  /. 
bid.  689 

See  Practice  and  Pleading. 

EXECUTIONS. 
Ab  execution  binds  equitable  in- 
terests and  rights  of  redemption 
of  mortgages,  only  from  the  time 


of  the  issuing  of  the  execution, 
and  not  from  its  teste.  Hall  v. 
Harris,  289 

EXECUTORS  AND  ADMIN- 
ISTRATORS. 

1.  Where  an  accountis  ordered  to 
be  taken  of  the  administration  of 
an  estate,  the  commissioner 
should  make  a  statement  of  the 
bonds,  notes  or  other  securities 
for  debts  exhibited  by  the  ad- 
ministrator as  part  of  the  estate ; 
and  the  administrator,  unless 
some  special  cause  be  sl^ewn  to 
the  contrary,  has  a  right  to  de- 
liver over  these  to  the  parties  in- 
terested, #itb  a  proper  indorse* 
ment  or  other  authority  to  col- 
lect them,  as  a  part  of  the  assets 
in  his  hands.    Hester  t.  Hester^ 

9 

2.  The  court  will  not  charge  an 
administrator  with  interest  on 
moneys  bona  fide  collected  and 
kept  for  the  benefit  of  his  ees- 
tuis  que  trusts,  unless  there  be 
plain  proof  of  misconduct  in 
such  collection  and  custody.  /- 
bid.  9 

3.  Nor  will  the  court  make  a  rest 
in  the  account,  so  as  to  charge 
interest  on  both  the  principal 
and  interest,  found  to  be  a  bal- 
ance due  from  the  administra* 
tor  upon  an  account  taken,  when 
the  suit  was  afierwavds  continu- 
ed for  the  purpose  of  making 
new  parties.    Ibid.  9 

4.  An  administrator  with  the  will 
annexed,  in  his  account  with  the 
residuary  legatees,  is  entitled  to 
charge  interest  from  the  probate 
of  the  will  on  a  legacy  then  pay- 
able, and  interest  after  two  years 
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on  a  logacy,  where  no  lime  is* 
prescribed  tor  its  payment.  Ibid.  " 

9 

5.  Where  in  n  suit  by  an  adminis- 
trotor  with  the  wifl  annexed,  a- 
gainst  the  legatees  for  a  settle- 
ment of  the  estate,  it  is  stated  in 
th«  bill  nnd  admitted  by  the  an- 1 
swers,  that  the  widow  of  the  tes-  # 
tator  had  dissented  from  the  will,  { 
mid,  under  a  decree  of  n  coinpe-  i 
tent  conrt,  had  recc*ived  her  fnll  { 
share  of  the  estate,  the  ndminis-  ; 
trator  cannot  be  allowed  a  credit  | 
for  any  alleged  balance  due  iSe  f 
widow  beyond  the  amount  spe-  * 
cified  in  that  decree.    Ibid.      9  i 

6.  Counsel  fees  paid  by  an  admin-  j 
istrator  fairly,  and  on  account  of  t 
the  estate,  are  to  be  allowed  him  | 
in  his  settlement.    Ibid.        ,  9  ; 

7.  A  testator  having  a  suit  pend-  | 
incf)  which  he  had  instituted  to  | 
recover  certain  slaves  he  had  $ 
purchased  and  for  which  he  had  j 
partly  paid,  directed  hisexecu-# 
tor,  if  the  slaves  should  be  re-  { 
covered,  to  sell  ihem,  and,  out  of  { 
the  proceeds,  pay  the  remainder  ; 
of  the  purchase  money,  and  the  ; 
surplus,  if  any  be  left,  to  his  \ 
wife  and  children.  The  execu-  J 
tor  suffered  the  suit,  which  was  \ 
against  the  vendor,  to  abate,  and  ; 
surrendered  all  right  to  the  \ 
slaves,  upon  receivin^^bock  what  ; 
had  been   paid  by  his  testator,  i 

•  and  the  bonds  still  remaining  ; 
unpaid  for  the  residue  of  the  \ 
purchase  money.  Held^  that,  { 
before  the  legatees  could  recover ! 
the  slaves  from  ihe  executor,  or  { 
from  the  vendor,  against  whom  { 
the  suit  at  law  had  been  brouc^ht,  # 
they  must  shew  that  they  had  ^ 


been  injured  by  some  fraudulent 
net  or  improper  dealing  of  the 
executor  with  the  other  party. 
Jones  V.  Loftin^  136 

8.  An  administrator,  who  honestly 
defends  a  suit,  is  to  be  protected 
by  the  judgmentobtained  against 
him  per  testes  and  ininvitum^ 
although  the  claim,  on  which 
the  judgment  was  founded,  may 
have  been  unjust.  Smith  v. 
Downey,  268 

9.  But  where  an  administrator 
manages  a  suit  against  himself, 
is  personally  concerned  in  in- 
terest with  the  plaintiff  and  suf- 
fers a  judgment  to  be  obtained 
without  the  examination  of  any 
testimony,  such  judgment  shall 
not  be  received  as  evidence  that 
the  debt  was  due  and  that  he  was 
bound  to  discharge  it.  Ibid.  268 

10.  An  executor  or  administrator 
has  no  right  to  apply  to  a  Court 
of  Equity  for  its  advice,  when 
he  claims  the  legal  title,  and  an- 
other also  claims  the  legal  title. 
The  decision  belongs  to  a  court 
of  law.     Ferrand  v.  Howard^ 

381 

11.  \^here  an  administrator  suf- 
fers a  debt,  which  is  really  due 
from  the  estate,  to  be  recovered 
(Yom  him  by  a  person  not  pro- 
pcrly  entitled  to  it,  though  while 
the  judgment  is  unreversed,  he 
will  be  protected  in  paying  it  out 
of  the  personal  estate,  yet  it 
forms  no  ground  for  a  claim  of 
the  administrator  a^inst  the 
heirs,  as  for  money  disbursed  by 
him  for  the  benefit  of  the  estate 
beyond  the  personal  assets  ha 
had  received.  Newsom  v.  New- 
som.  411 
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12.  An  adniiiiistralor  con  Uavt  no ' 
claim  oguinst  ihe  iieini  for  his 
conimissions,  though  he  may 
liave  expended  all  the  personal 
estate  in  the  payment  of  dehts. 
Ibid.  411 

13.  An  executor  may,  ^and  it  is- 
his  duty  so  to  do)  betore  he  as- 
sents to  or  delivers  a  legacy  to  a 
tenant  for  life  of  chattels,  require 
such  legatee  to  sign  an  invento- 
ry of  the  chattels,  admitting  their 
reception,  and  that  ho  is  entitled 
to  them  only  for  life,  after  which 
they  will  belong  to  the  person 
in  remainder.  Howell  v.  How- 
ell,  622 

14.  A  testator  devised  to  hisdaugh- 
ter,  Jane,  a  negro  woman,  and 
to  such  children  as  Jane  might 
thereafter  have,  the  issue  of  the 
negro  woman  that  might  be 
thereafter  born.  The  executors 
assented  to  the  legacy — and,  af- 
ter wards,  Jane  hud  two  children, 
and  the  negro  womon  had  issue, 
two  boys,  which  were  taken  by 
Jane's  husband  out  of  the  limits 
of  this  State,  and  have  never 
been  returned — Held^  that  the 
executors  were  not  responsible 
for  their  loss — that  their  assent 
to  the  legacy  to  Jane  vested  the 
legal  title  in  those  in  remainder, 
whenever  the  contingency 
should  happen,  and  that  the  ex- 
ecutors therefore  had  no  further 
control  over  the  property.  Ache- 
son  V.  McCombe,  554 

15.  Where  a  planter  had  been  in 
the  habit  ofpermiiting  his  slaves 
to  cultivate  patches  of  corn,  cot- 
ton, &c.  and  of  selling  the  pro- 
duct and  paying  over  to  th^m 
the  proceeds,  and  where  he  died 


while  the  crop  was  tmder  culti- 
vation ;  Heldf  that  the  executor 
was  justified  in  pursuing  the 
same  course  as  to  such  crop,  and 
in  paying  the  proceeds  to  tho 
slaves.  Waddill  v.  Martin,  562 

16.  But  this  must  be  done  bona 
fide,  and  like  ihe  paraphernalia 
allowed  to  a  wife,  the  amount 
paid  over  must  be  proportiotied 
to  the  estate  and  condition  of  Ihe 
deceased.    Ibid,  562 

17.  A  creditor  may,  by  a  proper 
bill,  obtain  accounts  of  the  real 
and  personal  estates  of  his  de-  ^ 
ceased  debtor,  and  a  decree  for 
payment  of  his  debts  out  of  the 
proper  fund.  Martin  v.  Hard- 
ing, 603 

18.  But,  if  he  chooses  to  go  on  at 
law,  and  has  the  plea  of  '<  folly 
administered,"  found  a^inst 
him,  or  confesses  it,  there  is  no 
ground  for  relief  as  against  the 
executor  or  administrator,  in  e- 
quity,  to  set  aside  the  verdict 
and  judgment  thereon,  where 
the  executor  or  administrator 
has  been  guilty  of  no  fraud  in 
misrepresenting  the  stateof  the 
assets.    Ibid.  603 

See  Appointment.    Wills. 

FEME  COVERT. 
1.  Properly  in  the  hands  of  a 
trastee,  for  the  sole  and  sepa- 
rate use  of  a  feme  covert  and 
subject  to  her  absolute  disposi- 
tion, will  be  held  liable  in  a 
Court  of  Equity  for  any  debts 
she  may  contract,  with  an  un- 
derstanding, express  or  implied, 
that  they  are  to  be  paid  out  of 
such  property.  Frazier  v. 
Brotcnlow,  237 
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2.  To  constitute  a  conveyance  to^ 
a  trustee  for  a  oiarried  woman, 
one  for  her  sole  and  separate  use, 
no  technical  language  is  neces- 
sary. But  it  must  appear  une- 
quiirocaliy  on  the  face  of  the  in- 
strument, to  the  satisfaction  of 
the  court,  that  tiie  intention  was 
to  exclude  the  husband  from  any 
interference  with  the  property 
conveyed.    Heathman  v.  Hall, 

4U 

3.  Where  a  conveyance  was  made 
to  a  trustee  of  certain  negroes  in 
trust  "  for  the  entire  use.  bene- 
fit, profit  and  advantage  of"  the 
feme  covert — Held,  that,  by 
these  words,  a  sole  and  separate 
estate  in  the  property  was  con- 
veyed to  her.    Ihid.  414 

See  Husband  and  Wife.  Wills. 
Appointment. 

FERKIES. 
See  Bridges  and  Perries. 

FKAUDS  AN  D  FRAUDULENT 
CONVBYANCES. 

1.  A  voluntary  conveyance  of  land, 
before  our  Stalnte  of  1840,  ch. 
2fl|  though  for  tho  meritorious 
purpose  of  providing  for  a  wife 
or  children,  was,  by  the  Statute 
Zt  Etiz.  c.  4,  fraudulent  and 
void  against  a  subsequent  pur- ;: 
chaser  for  a  fair  price,  whether 
the  purchaser  haa  notice  or  not 
of  the  prior  conveyance.  Free- 
man V.  Eatman,  81 

2,  Even  where  the  contrnct  of  pur- 
chase  is  executory  and  the  pur- 
chaser is  informed  of  a    prior  | 
meritorious  settlement,  that  set-  ; 
tiement  is  a  nullity  asa^^inst  I 
the  purchaser,  who  has  a  right  i 


to  call  (or  the  legal  title.    lUd. 

81 

3.  Interests,  gained  by  one  peraon 
by  the  fraud  of  another,  cannot 
be  held  by  him,  otherwise  fraud 
would  always  place  itself  be- 
yond the  reach  of  the  Court 
Harris  v.  Delamar^  219 

4.  An  instrument,  obtained  by 
fraud  or  >  iroposiiiou  on  the  part 
of  the  father  in  behalf  of  his  in- 
fant children,  must  be  sat  aside 
in  Equity.    Ibid.  219 

6.  When  a  bill  is  filed  b^  a  father, 
as  the  next  friend  of"^  his  child- 
ren still  infiints,  to  carry  such  an 
instrument  into  effect,  the  court 
will  dismiss  the  bill  at  bis  own 
costs. 

6.  Where  a  bill  is  filed  by  an  ad- 
ministrator for  the  purpose  of 
setting  aside  a  deed  executed  by 
his  ifitestate,  on  the  ^fround  that 
it  was  given  to  defraud  creditor*, 
he  is  estopped  from  shewing 
that  it  was  fraudulent,  although 
he  alleges  that  he  was  himself 
one  of  the  creditors  intended  to 
be  defrauded.  CoUraine  v. 
Causejf,  246 

7.  Where  a  wonmn,  who  was  a- 
bout  to  be  married,  made  a  vol- 
untary conveyance  of  all  her 
valuable  property,  on  the  the  day 
before  the  marriage,  without  tiie 
assent  or  knowledge  of  her  in- 
tended husband,  to  a  son  by  a 
former  marriage,  and  it  was  a- 
greed  that  this  conveyance 
should  be  kept  secret ;  Hdd  that 
a  Court  of  Equity  will  consider 
it  a  fraud  npon  the  expected 
rights  of  the  husband,  and  will 
declare  it  void  against  him.  Lo- 
gan  r.  SSmmons,  487 
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8.  Sdcb  a  frdlid  can  only  be  re- 
lieved against  in  a  Court  of  E- 
qait^i  beeause,  at  law,  the  con- 
veyance, being  good  against  the 
wife,  is  also  good  against  the 
husband,  who  claims  through 
her.  .Ibid.  487 

9.  Whether,  if  a  woman,  during 
the  course  of  a  treaty  of  mar- 
riage, make,  without  notice  to 
the  intended  husband,  a  convey- 
ance of  any  part  of  her  proper- 
ty, such  conveyance  would  in 
itselfbefiraudalent,  quaere?  Ibid. 

487 

10.  It  certainly  would  be  fraudu- 
lent, if  designed  to  deceive  the 
intended  husband.    Ibid.    487 

11.  A  knowledge  of  the  fiacts  shewn 
clearly  to  exist  in  the  husband 
after  the  marriage,  and  acquies- 
cence in  any  thing  done  under 
the  conveyance,  cannot  purge 
the  fraud  and  set  up  the  convey- 1  1 
ance,  but  it  would  be  evidence 
tending  to  shew  a  communica-  i 
tion  of  the  facts  before  the  mar- 
riage.   Uid.  487 

GIFTS  OP  SLAVES. 

1.  The  act  of  1806,  Rev.  Stat.  c. 
37,  sec.  17,  excludes  all  parol 
proof  of  the  gift  of  a  slave,  of 
every  sort,  or  to  any  purpose,  in 
the  Courts  of  Equity,  as  well  as 
the  Courts  of  Law.  Overby  v. 
Harris,  263 

2.  Therefore,  where  the  plaintiff^ 
alleged  that,  the  defendant  had  j; 
assured  him,  and  also  told  divers 
other  persons,  that  he  hod  given, 
though   not   by   deed,  dertain 
slaves  to  his  son ;  that  upon  the 

•  faith  of  these  representations,the 
plaintifls,  who  were  merchants,  4^ 

B5 


gave  credit  to  the  son  to  a  large 
amount,  and  took  as  a  securityi 
a  deed  in  trust  on  the  said  ne- 
groes, executed  by  the  son; 
that  the  son  afterwards  died  in- 
solvent, and  4)raying  that,  unless 
the  defendant  would  pay  their 
demand,  the  slaves  should  be 
surrendered  up  to  satisfy  the  said 
trust:  HMy  that  such  parol  ev- 
idence of  a  gift  from  the  father 
to  the  son,  could  not  be  received 
for  any  purpose,  that  the  slaves 
still  belonged  to  the  defendant, 
and  were  not  subject  to  the  debts 
of  the  son,  and  that  therefore 
the  bill  must  be  dismissed.  If 
the  plaintiff  was  deceived  by 
fraudulent  misrepresentations  of 
the  defendant,  his  remedy  was 
at  law.    Ibid.  253 

GUARDIAN  AND  WARD. 

.  The  court  will  never  tmdertake 
to  dictate  to  the  guardian  of  a 
ward  to  whom  he  shall  lend 
money,  nor  how  lohg  he  shall 
lend  it  to  a  particular  person. — 
The  investment  of  the  ward's 
money  arid  in  the  guardian's  dis- 
cretion, as  they  are  upon  hisres- 
ponsibitity.     Qaryv.  Catinmt^ 

64 

.  An  in&nt*s  action  at  law  on  a 
bond  due  to  him  by  his  guardian 
is  not  even  suspendea  by  suck 
guardianship,  and  the  infant 
may  sue  on  it  by  his  next  friend ; 
but,  even  if  suspended,  the  sua* 
pension  would  not  work  an  ex- 
tinguishment of  the  debt,  bnt 
would  cease  with  the  guardian- 
ship, as  in  the  case  of  a  debtor 
administering  on  his  creditor's 
estate.  Winborn  v.  Oorrell  117 
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3.  Certainly  in  a  Court  of  Equity  ^  ^ 
such  an  extinguishment  would 
not  be  permitted^  but  ^  every  se- 
curity necessary  for  the  satisfac- 
tioa  of  the  debt  would  be  kept 
on  foot,  againsi  any  act  of  the 
debtor  himself.    Ibid.  117 

4.  A.  being  indebted  to  pertain  in- 
fants, of  whom  B.  was  the  guar- 
dian, Bg[reed  with  B.  that  he 
would  give  his  note  to  C.  for  a 
debt  which  R  owed  the  latter, 
and  accordingly  did  so,  taking 
from  B.  a  discharge  for  the  debt 
due  to  his  wards  for  that  amount: 
JBeldf  that  C,  having  no  notice 
of  this  arrangement  between  A. 
and  B.,  was  not  responsible  to 
the  wards  for  the  amount  so  re- 
ceived from  A.  Hill  V.  John- 
ston, 432 

6.  Where  a  guardian  gives  several 
successive  bonds  for  the  faithful 
discharge  of  his  trust,  the  sure- 
ties on  each  bond  stand  in  the 
relation  of  co-sureties  to  the 
sureties  on  every  other  bond; 
the  only  qualification  to  the  rule 
beingjthat  the  sureties  are  bound 
to  contribution  only  according 
to  the  amount  of  the  penalty  of 
the  bond,  in  which  each  class  is 
bound.    Jones  v.  Hai/s,       502 

6.  A  guardian,  having  personal 
surety  for  a  debt  due  to  his  ward, 
may  exchange  that  personal,  for 
real  security  ;  and,  if  he  does  it 
bo)ia  fide,  he  is  not  responsible 
to  bis  ward.  And  if  this  real 
security  should  prove  insuffi- 
cient, the  ward  cannot  resort  to 
the  sureties  in  the  original  bond 
for  the  debt.  Chrisiman  v. 
Wright^  549 

See  Evidence.    Parties. 


HUSBAND  AND  WIFE, 

1.  The  real  estate  of  a  deceased 
person  was  sold  under  our  act 
of  Assembly  for  a  division  a- 
mong  the  heirs.  The  land  was 
sold  and  the  money  put  at  inter- 
est under  the  direction  of  the 
court,and  a  considerable  amount 
of  interest  accrued  from  the  in-, 
vestment.  One  of  the  heirs  be- 
came a  f^me  covert  after  the 
sale  and  investment.  Held  that, 
on  her  death,  without  having 
had  issue  and  under  age,  her 
surviving  husband  was  not  en- 
titled to  any  part  of  the  princi- 
pal, but  was  entitled  to  her  share 
of  the  interest,  accrued  during 
the  coverture,  in  his  own  right, 
and  to  her  share  of  the  interest, 
accrued  before  the  coverture,  as 
her  administrator.  Mebane  v. 
Yancy,  88 

2.  Where  a  husband  intends  by  a 
bill  in  equity  to  impeach  a  mar- 
riage agreement  made  between 
him  and  bis  wife,  before  mar- 
riage, she  must  be  a  party  defen- 
dant to  the  bill,  and  not  be  join- 
ed with  him  as  a  plaintiff.  Eble 
v.  OauzCf  114 

3.  Where  the  plaintiff  has  an  equi- 
table title  to  a  tract  of  land,  the 
le^al  title  to  which  is  in  the 
heirs  of  a  person  deceased,  and 
the  plaintiff's  wife  is  one  of  those 
heirs,  he  cannot  have  a  decree 
against  her  to  compel  her  to  join 
in  the  conveyance  of  such  legal 
title.     Womble  v.  Cheekj     406 

4.  When  he  dies,  his  representa- 
tives may  file  a  bill  against  her, 
or, when  she  dies,he  may  file  a  bill 
against  her  real  representatives, 
to  obtain  her  legal  title.  Jb.  405 
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5.  If  A.  devise  personal  chattels  to  f  3. 
B.  for  life,  and  after  the  death  of 

B.  to  C,  and  dies,  and  the  exec- 
utor  assents  to  the  legacy,  and 

C.  is  a  married  woman,  the  leg- 
acy is  a  legal  vested  interest, 
and  may  be  sold  by  the  husband, 
though  he  may  die,  leaving  his 
wife  C.  surviving  him,  before 
the  expiration  of  the  estate  for 
life.    Howell  v.  Howell^      622 

6.  A  husband,  however,  cannot 
assign  his  wife's  equitable  inter- 
est in  a  chattel,  in  which  she  has 
net  the  right  of  immediate  en- 
joyment.   Ibid.  622 

See  Faauds  and  Fraudulent 
Conveyances.  Marriage. — 
Wills.    Appointment. 

IDIOTS. 
See  Lunatics  and  Idiots. 

INJUNCTIONS. 
1.  On  a  bill  for  au  injunction  and 
relief  against  a  judgment  at  law^ 
when  a  fact  in  issue  between  the 
parties,  as,  for  instance,  the  de- 
livery of  a  deed  hns  been  deter- 
mined by  the  verdict  of  a  jury 
and  judgnient  of  the  court  of 
law  between  the  same  parties, 
the  Court  of  Equity  will  not,  un- 
less under  peculiar  circumstan-  {  6. 


ces,  rc-try  it.     Sasser  v.  Jonesj 

19 
2.  According  to  the  rules  of  a 
Court  of  Equity,  an  injunction 
to  restrain  proceeding  with  an 
execution  is  a  mandate  tD  the 
creditor,  not  to  the  officer,  and 
the  person  to  be  restrained  there- 
by should  be  made  a  party  to  ^ 
the  proceedings.  Bc<wiv.  Blan-  |  6. 
iouj  59  i 
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.  A.  having  a  judgment  at  law 
against  B.,  a  contract  was  made 
betweei  them,  by  which,  as  B. 
understood  it,  he  waa  to  pay  the 
amount  on  a  note  or  bond  due 
by  A.  to  another  person.  R 
accordingly  so  paid  the  amount 
and  had  a  credit  endorsed  on 
the  note  of  A.  for  the  amoont  of 
the  said  judgment  But  A.  de- 
claring his  understanding  to  be 
that  B.  was  to  pay  the  whole  a- 
mount  of  the  note  which  was 
greater  than  that  of  the  judg- 
ment, and  alleging  that  h^  efaiim- 
ed  no  benefit  from  the  credit 
which  had  been  placed  on  the 
note,  issued  an  execution  on  bis 
judgment,  whereupon  R  obtain- 
ed an  injunction.  jEbU,  anon 
these  facts  Appearing  in  the  bill 
and  answer,  that  the  court  would 
not  dissolve  the  injunction  npon 
motion,  but  would  continue  it 
until  the  hearing.  Dalrymple 
V.  Sheppard^  74 

On  a  motion  to  dissolve  an  in- 
junction, every  thin?  is  to  be  pre- 
sumed against  the  defendant  in 
respect  of  any  matter,  to  which 
ho  could  answer  directly,  and 
has  not  so  answered.  Slparks 
v.  SpurgiUf  163 

A  Court  of  Equity  will  not  sup- 
port an  injunction  against  an 
imdoubted  creditor,  who  has  es- 
tablished his  debt  at  law,  merely 
upon  the  ground  that  there  were 
other  transactions  between  the 
parties,  on  which,  possibly,  there 
may  be  a  sum  of  money  coming 
to  the  party  obtaining  the  in- 
junction. Aid.  163 
A  strong  inference  will  be  drawn 
against  a  plaintiff  in  an  injnno- 
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lion  bill,  fr«m  Tagueness  in  itsV 
atatementSy  and  uom  suppres- 
810118  OD  matters  peculiarly  with- 1 
in  the  plaintiff's  knowledge* — 
Ibid.  153 

7.  On  the  bearing  of  a  motion  to 
dissolve  an  iojanction,  the  de- 
fendant is  the  actor ;  and  altho' 
the  contents  of  his  answer  are 
generally  to  be  taken  as  true,  it 
must  fully  meet  the  plaintiff's  ^ 
etinity-i^ere  must  be  no  eva- 
sion,  no  disposition   shewn  to  ; 
pass  over  the  material  allegations 
of  the  bill — and  it  a  reasonable 
doubt  exist  in  the  minds  of  the  ; 
court,  whether  the  equity  of  the  ; 
bill  is  sufficiently  answered,  the  < 
injunction  will  not  be  dissolved  | 
but  continued  to  tbe  hearinft. 
MiUer  V.  Washburn,  161 

8.  Where  money  alone  is  the  de- 
Bland,  the  common  law  security 
is  the  person  of  the  debtor,  nor  ; 
irill    JBquity   go    farther— but 
when  property  is  in  contest  a  ; 
£!ourtof  Equity  will,  when  the  j 
circumstances  authorize  its  in- 
terference and  when  its  aid  is 
invoked,  secure  the  |)roperty  it-  ; 
selfduring  the  existence  of  the 
Mntroversy.    Ibid.  161 

9*  Especially  will  the  Court  of  E- 
qaity  in  this  StiUe^  in  analogy  to 
the  practice  of  the  Courts   of  | 
Chancery  in  England  in  cases 
of  waste,  exercise  this  preserve- ; 
tive  power,  where  the  property  ; 
in  contest  consists  of  slaves,  and  S 
retain  the  possession  of  the  slaves  ; 
until  the  cause  is  finally  dis^s-  i 
edof.    Ibid.  161; 

V>.  When  the  equity  of  a  bill  is  { 
not  denied  by  the  answer,  but  a  ; 
;iew  equity  is  thereby  introd^c-^ 


ed  to  repel  or  avoid  it,  the  injanc* 
tion  which  had  been  granted, 
should  not  be  dissolved  upon  tbe 
answer,  but  should  be  continued 
to  tbe  bearing  of  the  canae^ — 
Lyerly  v.  Wheeler,  170 

11.  It  is  an  established  rule,  that, 
where  an  injunction  is  applied 
for  to  stay  proceedings  at  law 
on  a  money  bond,  the  plaintiff 
must  agree  to  give  the  defend- 
ant a  judgment  at  law  and  be 
bound  by  order  to  bring  no  writ 
of  error.  Nelson  v.  Otoen,   175 

12.  In  the  case  of  the  erection  of  a 
mill  dam,  a  Court  of  Equity  will 
not  interfere  by  injunction,  un- 
less it  be  shewn  that  it  will  be  a 
public  nuisance,  or,  if  it  will  be 
a  private  nuisance  only  to  an  in- 
dividual, unless  it  manifestly  ap- 
pears, that  so  great  a  difference 
will  exist  between  the  injury  to 
the  individual  and  the  pnUic 
convenience,  as  will  bear  no 
comparison,  or  that  the  erection 
of  the  dam  will  be  followed  by 
irreparable  mischief,  Bradsher 
V.  Lea,  301 

13.  The  ^neral  rule  is  thata  court 
of  equity  takes  no  jurisdiction 
in  cases  of  mere  trespass,  not 
even  by  granting  a  temporary 
injunction.  Inoin  v.  David- 
son, 311 

14.  There  is  an  established  excep- 
tion,  however,  in  the  cases  of 
mines,  timber  and  the  like,  in 
which  cases,  injunctions  will  be 
granted  to  restrain  the  continued 
commission  of  acts,  by  which 
the  substance  of  the  estate  is 
destroyed  or  carried  off.      Brid 

311 
If.  But  when  the  plaintiff^  seek 
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iug  an  injunction  in  such  cases, 
claims  to  be  the  legal  owder  of 
the  property,  he  must  shew  that 
he  has  established  his  legal  title 
by  the  judgment  of  a  court  or 
law ;  or,  that  .he  is  prosecuting 
his  suit  at  law,  and  the  injury, 
which  he  will  sustain  by  the 
acts  of  the  defendant  before  he 
can  obtain  judgment,  will  be  ir- 
reparable— and  in  the  latter 
case,  the  court,  in  continuing 
the  injunction,  must  make  such 
order  as  will  ensure  the  speedy 
determination  of  the  suit  at  law. 
Ibid.  311 

16.  A  court  of  equity  will  not  try 
the  legal  rights  of  parties  to  real 
estate.    Ibid.  311 

17.  If  the  plaintiff  be  a  mortgagor, 
and  the  defendant  a  mortgagee, 
who  alleges  there  is  still  a  sub- 
sisting claim  for  a  debt  upon  the 
mortgaged  property,  though  an 
injunction  may  be  granted  to 
stay  a  wanton  or  improvident 
waste  of  the  mort^a^  estate, 
by  the  mortgagee,  who  has  taken 
possession,  yet  the  plaintiff  must, 
before  he  entitles  himself  to  re- 
lief,  bring  into  court  the  amount 
due,  or  profess  himself  willing 
to  do  so.    Ibid.  311 

16.  Except  in  a  few  excepted  cases, 
on  the  coming  in  of  the  answer 
to  an  injunction  bill,  the  court 
will  not  permit  the  plaintiff  to 
file  additional  affidavits  for  the 
purpose  of  contradicting  the  an- 
swer.        GerUry  v.  Hamilton^ 

376 

19.  The  act,  directing  that  injunc- 
tions shall  issue  but  within  four 
nionths  after  the  rendition  of  a 
judgment  at  law^  is  only  direc- 


tory to  the  Judges ;  and  forms 
no  ground  for  dissolvins:  an  in- 
junction, after  the  defendant  has 
appeared  and  put  in  his  answer 
to  the  bill.    Smith  v.  McLcod^ 

390 

20.  It  is  a  rule  in  Equity,  on  the 
subject  of  injunctions,  that, 
where,  by  the  answer,  the  plain- 
liff^s  whole  equity  is  deniea,  and 
the  statement  in  the  answer  is 
credible,  and  exhibits  no  attempt 
to  evade  the  material  charges  of 
the  bill,  the  injunction  will  be 
dissolved.        iSharpe  v.  King^ 

402 

21.  Where,  to  a  bill  praying  for  an 
injunction,  the  defenaant  admits 
the  equity,  but  seeks  to  get  rid  of 
it  by  setting  up  an  equity  of  his 
own,  the  injunction  must  be 
continued  to  the  hearing.  Kenu 
V.  Chambers^  676 

22.  Our  Act  of  Assembly,  Rev. 
Stat.  ch.  32,  sec.  12,  limiting  the 
time,  within  which  injunctions 
shall  be  granted  to  stay  execu- ' 
tions  on  judgments  at  law,  does 
not  apply  to  cases  where  the 
cause  for  the  injunction  origina- 
ted in  the  conduct  of  the  de- 
fendant after  the  rendition  of  the 
judgment.    Ibid.  576 

INSOLVENT   DEBTORS. 

1.  If  a  debtor,  who  has  been  ar- 
rested upon  a  ca.  sa.  obtain  his 
liberty  by  the  act  or  consent  of 
the  creditor,  the  debt  is  satisfied 
in  law,  and  the  creditor  can  no 
longer  proceed  against  that  per- 
son or  any  other  for  the  same 
debt.    Hawkins  V.  Hall,    280 

2.  But  where  the  person  arrested 
has  given  bond  under  the  Insol- 
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vent  debtors'  act,  appears  al^ 
court  accordingly,  is  surrender-  {  1. 
ed  by  his  sureties,  and  is  per-  ; 
milled  afterwards  to  go  at  large,  { 
simply  because  no  judgment  of  { 
imprisonment  is  prayed  against  {  2. 
him,  the  debt  is  not  discharged.  | 
Ibid.  280  { 

.  A  debtor,  after    his  arrest  upon  \  3. 
a  ca.  sa.  may  transfer  his  pro-  \ 
perty,  bona  fide  for  the  purpose  | 
of  discharging  any  debts  he  may  \ 
think  proper.    King  v.  Trice^  ; 

668  I 

.  A  bill  cannot  be  filed  to  obtain  | 
satisfaction  of  a  debt  out  of  the  \ 
debtor's  properly,  while  the  ere-.  J 
ditor  isproceeding  at  law  against  \ 
the  debtor's  person  by  a  ca,  sa.  \ 
Ibid,  568 


INTESTAT&S 

See  AssrcNMENT. 


ESTATE. 


JUDGMENTS    QUANDO.     { 
1.  In  the  course  of  legal  admin-  ( 
istralion,    a  judgment   quando  i 
does  not  alter  priorities  between  ( 
debts  so  as  to  give  one  of  inferi-  ' 
or  dignity,  on  which  such  judg- 1 
ment  had  been  taken,  a  prefer-  - 
ence  before,  a  debt   of  higher 
dignity  not  sued  on.      Hender- 
son V.  Burteuj  259 
2.  But  where  the  debts  are  of  the 
same  dignity,  that,    on  which 
there    is  a  judgment    quando, 
must  be    preferred   to    that  on 
which    there  is    no   judgrment. 
Ibid.                                ^    269  ! 

LEGACIES. 
See  Dkviscs  and  Beciuest?. — 
Donatio  Mortis  Causa. 


4. 


LIEN. 
A  vendor  of  a  chattel  has  no 
lien  upon  the  chattel  for  the  un- 
paid purchase   money.     Beam 
V.  Blanton,  69 

Nor  has  the  surety  of  the  ven- 
dee of  a  chattel  any  such  lien. 
Ibid.  59 

A.  contracted  with  B.  for  a  tract 
of  land  and  gave  two  bonds  for 
the  price,  one  for  $1,000  and 
one  for  $500,  B.  giving  a  l)ond 
to  convey  the  title  to  A.  when 
the  price  was  paid.  B.  after- 
wards surrendered  the  bond  for 
$500  to  A.  and  died,  the  other 
bond  being  unpaid  and  no  title 
conveyed,  and  transferred  the 
bond  for  $1,000  to  his  infant 
grandchildren,  to  whom  A.  was 
appointed  guardian,  giving  the 
usual  guardian  bond.  A.,  af- 
terwards, conveyed  this  land  to 
a  trustee  for  the  purpose  of  pay- 
ing certain  debts,  and  died  insol- 
vent:  Held^  that  the  infants  were 
still  entitled  to  hold  this  land  as 
a  security  for  the  bond  of  $1000, 
in  preference  to  the  creditors  se- 
cured by  A's  deed  of  trust,  and 
that  it  was  juit  and  proper  they 
should  do  so,  before  resorting 
to  the  sureties  in  the  guardian 
bond.  WinbornY.  GorrelljllT 
Until  an  actual  conveyance,  un- 
der a  contract  for  the  sale  of 
land,  the  estate  is  a  security  for 
the  purchase  money  analogous 
to  a  mortfi^age.    Ibid.  117 

A  testator  devised  his  land  to 
his  wife  for  life,  and  then  devis- 
ed as  follows:  "  I  give  and  de- 
vise the  land,  after  the  death  of 
my  said  wife,  to  my  nephew  J. 
A.  and  his  heirs,  he  paying  to 
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my  two  other  nephews,  E.  &  G.  -f 
A.,  as  they  respectively  arrive  at  j 
the  age  of  twenty-one  years,  the  \ 
sum  of  £100  each.    And  should  ' 
it  so  happen  that  the  said  B.  and 
6.  should  be  of  age,  before  tny 
nephew  J.  A.  be  in  the  possession 
of  the  said  plantation  and  land, 
in  that  case,  he,  the  said  J.  A., 
is  not  bound  to  pay  the  aforesaid 
sums  of  money  finally,    until 
two  years  from  the  day  of  taking 
possession."     Heldf  that  these 
legacies  weQ3  a  charge  upon  the 
land.    Aston  V.  Galloway^  126 

6.  jETeM  further,  that  where  this 
land  had  been  sold  to  one,  who 
liad  notice  of  the  lien,  and  he 
bad  afterwards  sold  it  to  another 
who  had  no  notice,  whatever 
remedy  there  might  be  against 
the  latter,  the  court  would  first 
decree  the  lefiracies  to  be  paid  by 
the  first  vendee,  who  had  the 
notice.    Ibid.  126 

7.  A  vendor  of  real  estate,  who 
has  conveyed  it  by  deed,  has  no 
lien  upon  the  land  for  the  pur- 
chase money.  Womble  v.  Bat- 
tie,  182 

See  Devises  and  Bequests,  19. 

LIMITATIONS   AND  PRE- 
SUMPTION OF  SATIS- 
FACTION. 

The  filing  of  a  bill  in  Equity  is 
the  commencement  of  the  suit, 
and  the  time,  within  which  pre- 
sumption of  satisfaction  is  to 
arise,  must  be  reckoned  back 
from  that  period.  Aston  v. 
aaUoway,  126. 

See  Contract.    Appointment. 


LUNATICS   AND    IDIOTS. 

1.  An  inquisition,  which  merely 
states,  that  the  party  is  "of  un- 
sound mind,"  does  not  shew, 
even  prima  facie^  that  he  is  au 
idiot.       Christmas  v.  Mithell^ 

635 

2.  But  any  inquisition  as  to  luna- 
cy or  idiocy,  is  but  presumptive 
evidence,  iu  a  suit  inter  alias 
partes^  and  may  be  rebutted  by 
contradictory  evidence.  Ibid.  535 

3.  The  ancient  presutnplion  of 
law,  that  one,  who  was  born 
deaf  and  dumb,  was  an  idiot, 
does  not  now  exisf.     Ibid.   535 

4.  If  it  did,  it  might  be  repelled 
by  evidence.    Ibid.  535 

5.  Where  one  was  born  deaf  and 
dumb,  but  had  his  intellectual 
faculties,  though  these  were  not 
improved  by  the  modern  sys- 
tem of  education  for  persons  of 
that  class,  Held  that  he  was  not 
within  the  exception  of  the  stat- 
ute of  limitations,  which  only 
exceptar  him,  who  is  non  com- 
pos  mentis.    Ibid.  636 

See  Marriage. 

MARRIAGE. 

1.  The  marriage  of  a  lunatic,  du- 
ring the  period  of  lunacyi  is  ab- 
solutely void,  and  may  be  so  de- 
clared by  a  court  of  Equity. 
Crump  V.  Morgan^  91 

2.  Upon  an  application  for  divorce 
on  that  ground,  when  the  fact  of 
incapacUy  of  mind  is  establish- 
ed, the  court  had  no  discretion, 
but  is  bound  to  pronoimce  a  de- 
cree of  nullity  of  marriage.  Ibid. 

91 

3.  In  a  case  of  alleged  insanity  at 
the  tim(5  of  the  marriage,  subse- 
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queut  acquiescence  darins  long 
ur  frequent  periods  of  undoubt- 
edly restored  reason  would  be 
cogent  proof  of  competent  un- 
derstanding at  the  time  of  the 
marriage ;  but,  if  the  insanity 
at  that  time  be  established,  so 
that  the  marriage  was  void  ipso 
facio^  it  seems  that  neither  ac- 
quiescence, long  cohabitation 
and  issue,  nor  the  desire  of  the 
parties  to  adhere  can  amend  the  ; 
original  defect.    Ibid.  91  ; 

4.  The  canon  and  civil  law,  as;! 
administered  in  the  ecclesiastical ;; 
courts  in  England,  are  parts  of  ; 
the  common  law,  were  brought  ; 
here  by  our  ancestors  as  such, ; ; 
and  have  been  adopted  and  used  ' 
here  in  all  cases,  to  which  they  : 
were  applicable,  and  whenever  ; 
there  has  been  a  tribunal  exer- ;; 
cising  a  jurisdiction  to  call  for  ; 
their  use.    Ibid.  91  ;; 

6»  A  suit  for  nullity  of  marriage  | 
on  the  ground  of  insanity  may  ; 
be  brought  either  in  the  name; 
of  the  lunatic  by  her  guardian; 
or  in  the  name  of  the  guardian,  ; 
though  the  former  is,  for  some  ;; 
reasons,  the  preferable  course. 
Ibid.  91 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  Injunctions. 

MULTIFARIOUSNESS. 
1.  Equity  will  not  permit  a  plaintiff 
to  demand,  in  the  same  bill,  sev- 
eral distinct  matters,  differing  in 
nature^  against  several  defend- 
ants, but  will  in  such  case  sus- 
tain a  demurrer  for  multifarious- 
ness.    Parish  v.  Stoarii      607 


1 3.  But  when  one  geticrol  right  is 
claimed  by  tiie  plaintiff,  though 
the  individuals,  made  defend- 
ants, have  separate  and  distinct 
rights,  yet  they  may  all  be  charg- 
ed jn  the  same  bill,  and  a  demur- 
rer for  that  cause  will  not  be  sus- 
tained.   Ibid.  607 

PARTIES. 

1.  A  testator  by  his  last  will  be- 
queaths ceitain  slaves  to  A.  6c 
B.,  and  devises  and  bequeaths 
all  the  rest  of  his  estate  to  the 
said  A.  B.,  and  then  directs  his 
executor  to  use  all  lawful  ways 
and  means  to  procure  the  eman- 
cipation of  the  said  slaves — and 
if  they  can  be  emancipated  then 
the  said  propertv  to  go  to  them, 

'  if  they  cannot  be  emancipated, 
the  property  to  belong  absolute- 
ly to  A.  &  B.  The  executor 
files  a  bill  statin?  that  he  is  un- 
willing to  give  the  bond  requir- 
ed by  law  on  the  emancipation 
of  a  slave,  and  praying  tne  ad- 
vice of  the  court  as'  to  whether 
the  next  of  kin  and  heirs  of  the 
testator,  or  A.  ic  B.  are  entitled 
to  the  property,  and  a  decree  that 
they  may  interplead;  and  making 
only  the  said  A.  6c  B.  and  the 
said  next  of  kin  and  heirs  pwt- 
ties— £re/(f,  that  the  bill  must  be 
dismissed  because  the  executor 
has  not  made  the  slaves  fwrties 

.  defendant,  either  by  the  Attorney 
General  or  some  relator.  Mil- 
ler V.  Ellison,  123 

2.  Where  the  creditor  of  a  deceas- 
ed debtor  alleged,  that  the  de- 
fendants were  fraudulent  donees 
of  certain  property  of  the  said 
debtor— Held,  that  the  plaintiff 
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was  bound  to  have  the  represen- 
tatiFes  of  the  debtor  parties  bo- 
fore  (he  court,  although  it  was 
alleged  in  the  bill  that  the  debt- 
or had  died  in  another  State, 
and  had  no  representative  in 
this  State.  Bryan  v,  Oreenjl67 

3.  It  is  a  general  rule  in  equity, 
that  all  persons  interested  must 
be  made  parties,  plaintiflls  or  de- 
fendants.    Gordon  v.  HoUandy 

362 

4.  There  are  four  modes  of  taking 
an  objection  for  want  of  parties; 
by  demurrer  on  record,  demur- 
rer ore  ienus,  by  plea  and  by 
answer.  But  the  defendant,  ta- 
king such  objection,  must  al- 
ways apprise  the  plaintiff  of  the 
persons,  who  should  be  made 
parties.    Ibid.  362 

5.  The  effect  of  an  objection,  suc- 
cessfully taken,  for  the  want  of 
parties,  is  not  that  the  bill  is  to 
be  dismissed,  but  that  it  stands 
over  with  leave  to  amend  by 
adding  the  necessary  parties. — 
Rid.  362 

6.  In  a  suit  by  several  joint  lega- 
tees against  the  executor  for  a 
distribution  of  the  fund  out  of 
which  the  legacies  are  to  be 
paid,  if  one  of  the  legatees  be 
dead,  it  is  good  cause  of  demur- 
rer that  the  personal  representa- 
tive of  such  legatee  is  not  made 
a  party,  either  plaintiff  or  defen- 
dant. Martin  Y.  McBrjfde,  531 

7.  It  is  not  sufficient  to  allege  in 
the  bill  that  such  legatee  has  no 
representative,  for  it  is  the  duty 
of  the  plaintiffs  to  procure  a  rep- 
resentative; nor  does  it  make 
any  difference  that  the  plaintiffs 
4ive  the  next  of  kin  and  entitled 


to  the  share  of  such  deceased  ^ 
legatee.    Ibid.  531 

8.  Where  a  ward  brings  A  suit  in 
equity  against  the  sureties  of  his 
guardian,  all  who  have  been 
sureties  to  that  guardian,  either 
in  the  first  or  renewed  bonds, 
should  be  made  pariies,that  th^ir 
respective  portions  of  contribu- 
tion for  the  defalcation  of  thMr 
principal  maybe  adjusted  by  the 
court  in  one  suit.  Butler  v. 
Durham^  589 

See  MAftuiAGfi.  Husband  and 
Wipe. 

PARTITION. 

1.  In  a  suit  in  equity  for  partition 
of  land,  from  the  very  nature 
of  the  case,  relief  can  be  given, 
where  the  titles  attend  are  le- 
gal, only  where  the  title  is  ad- 
mitted, or  has  been  established 
at  law,  or,  at  the  least,  is  tery 
clear.     Oarrett  v.  White,    181 

2.  But  where  the  title  is  denied  and 
the  defendant  sets  Up  a  sole  and 
adverse  possession,  a  Court  of 
Equity  cannot  proceed,  until  the 
party,  who  asks  the  partition, 
re-establishes  at  law  the  unitv 
of  possession  in  himself  wiiri 
the  co-tenant  A  Court  of  Law 
can  alone  decide  upon  a  legal 
title  or  an  alleged  ouster.    Ibid. 

131 

3.  In  such  a  case  the  regular 
course  of  the  court  is,  to  retain 
the  bill  allowing  the  party  com- 
petent opportunity  for  trying  the 
title  and  recovering  the  posses- 
sion of  the  undivided  share  in 
an  action  of  ejectment ;  and  tho 
court  will  require  the  defendant 
in  such   action    to  admit    his 
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actual  ousier  ol  the  piaintiff 
from  the  tract  alleml  to  be  held 
in  Gominon.    Ibid.  131 

4.  In  a  bill  in  Equity  for  partition 
of  lands,  the  plaintiflb  must  set 
forth  their  own  title  and  also 
that  of  the  defendants,  so  as  to 
shew  that  they  are  joint  tenants 
or  tenants  in  comnaon  or  other- 
wise have  an  undivided  interest 
in  the  lands.    Ramsay  v.  Bellj 

209 

6.  If  the  defendant  in  his  answer 
claim  the  whole  in  severalty, 
the  Court  will  not  decree  a  par- 
tition, but  will  hold  up  the  bill 
until  the  plaintiffs  have  an  op- 
portunity dt  establishing  at  law 
the  title  they  assert.    Ibid.  209 

6.  But  if  the  bill  denies  that  the 
defendant  has  any  title,  hut  only 
says  that  if  he  has  any  it  is  as  a 
tenant  in  common,  and  admits 
that  he  has  had  the  sole  posses- 
sion of  the  whole  tract  for  many 
years,  claiming  it  as  his  own, 
the  bill  must  be  dismissed.  The 
Court  however  will  dismiss  it 
without  prejudice,  to  enable  the 
party  to  try,  if  he  chooses,  his 
title  at  law,  and  then  file  a  bill 
for  partition.    Ibid.  209 

PARTNERS. 

1.  Persons,  who  share  in  the  pro- 
fits of  a  concern  are  liable  as 
partners  to  a  third  person  ;  but 
as  between  themselves  they  are 
only  liable  according  to  their 

-  particular  contract.  Motley  v. 
Janes  t  144 

2.  A  creditor  of  a  firm  cannot  file 
a  bill  to  stop  the  business  and 
tie  the  bands  of  all  or  any  of  the 
partners  from  disposing  of  the  ^ 


effiscts,  for  the  purpose  of  apply^ 
ing  them,  even  to  satisfy  all  the 
creditors  of  the  firm  equitably, 
and  much  less  to  satisfy  his  own 
debt  singly,  whether  his  claim 
against  the  partnership  be  either 
a  legal  or  an  equitatxle  demand. 
Clement  v.  Foster^  213 

3.  It  is  only  at  the  instance  of  one 
partner  that  the  court  will  inter- 
fere  against  another  partner, who 
is  appropriating  the  effects  to  his 
own  use ;  because  in  that  case 
they  are  joint  owners  of  the 
property,  and  he  has  no  riffht  to 
apply  it  to  his  separate  use,i  here- 
by leaving  the  other  liable  to 
the  partnership  debts  out  of  bis 
own  estate,  or,  at  all  events,  de- 
priving him  of  property  that  be« 
longs  to  him.    Ibid.  213 

4.  So,  if  a  creditor  of  one  of  the 
partners  gets  a  judgment  against 
him,  a  Court  of  Equity  will  en- 
tertain the  bill  of  the  creditor  a- 
|ainst  all  the  partners  to  pay  the 
debt  or  to  have  the  partnership 
account  taken,  and  payment 
made  out  of  the  surplus  belong- 
ing to  the  debtor.    Ibid.       213 

5.  Where  two  form  a  copartner- 
ship,  and  one  of  them  sells  oat 
one-half  of  his  interest  to  a  third 
person,  who  is  appointed  general 
agent  and  manager  of  the  firm, 
the  latter,  though  responsible  to 
other  persons  as  a  partner,  is  i\pt 
so  to  the  partner  retaining  his  o- 
riginal  interest  in  the  firm,  but 
is  only  responsible  to  him  as  a- 
gent,  and  as  such  he  is  entitled 
to  a  proper  compensation  for  his 
services.  Aewland  v.  Taie,  226 

PRACTICE  AND  PLEADING. 
1.  Where,  upon  the  death  of  a  de- 
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fendant,  a  person  conies  in  and  t 
ackknowledges  service  of  a  bill 
of  revivor  as  administrator  of  the 
deceased  psirty,  ii  is  too  late  for 
for  hioi  at  a  subsequent  term  to  ; 
plead  that  he  never  was  admin- 
istrator. Newland  v.  Taie^  226 

2.  A  testatrix  bequeathed  cer- 
tain slaves  to  A.  without  men- 
tioning any  trust  to  be  at- 
tached to  the  bequest.  The 
next  of  kin  of  the  testatrix  filed 
a  bill  against  A.  alleging  that 
the  slaves  were    bequeathed  to 

^    A.  on  the  unlawful  trust  that  he 
should  permit  them  to  reside  in 
this  State,  ond  to  enjoy  their  ac- 
tual freedom,  while  he  was  to  be 
only  a  nominal  master;  and  the 
bill  stated  some  circumstances  to 
justify  this  belief  and  particu- ; 
larly,  that  A.  was  a  member  of  | 
the    Society    of  Friends,    and 
could   not  conscientiously  hold  ; 
slaves.    The  defendant  demur- 
red to  the    bill.     Thompson  V. 
Netolin,  338 

3.  Heldf  that  the  demurrer  should  ; 
be  overruled,  and  the  defendant  ;| 
be  decreed  to  answer,  whether  ; 
the  gift  was  an  absolute  one  to  ;; 
him,  or  whether  it  was  in  trust,  ; 
and  if  so,  what  was  the  object 
of  the  tmst.    Ibid.  33a  ; 

4.  If  the  trust  was   unlawful,  as 
alleged  in  the  bill,  then  A.  who 
was    also  the  executor  of  the 
will,  was  a  trustee  for  the  next 
of  kin,  and    must  disclose  the 
facts,  so  that  the  court  may  give  ; 
them  their  proper  remedy.    If  I 
it    was  on   a   lawful  trust,  the^i 
court  has   a  right  to  know  it,*; 
Uiat  the   execution  of  the  trust  j 
may  be  decreed.    Ibid.        338  ^ 


6.  A  demurrer,  unlike  a  plea, 
must  be  overruled  in  totOj  un- 
less it  be  good  in  its  full  extent 
If  it  cover  too  much,  as  if  it  be 
to  the  whole  bill,  when  the  plain- 
tiff is  entitled  to  discovery  or 
relief  upon  some  part,  it  must  be 
overruled ;  for  it  cannot  be  held 
bad  in  part,  and  good  in  part. 
Ibid.  338 

6.  The  facts,  upon  which  the 
plaintifi  in  a  CoUrt  of  Equity 
seeks  relief,  must  be  set  forth  in 
the  stating  part  of  his  will. — 
Cowles  V.  Buchanan,         374 

7.  The  plaintiff  cannot  rely  up* 
on  the  interrogatories  to  sup* 
ply  defects  in  the  stating  part  of 
his  bill.    Ibid.  374 

8.  A  defendant  is  not  bound  to  an- 
swer an  interrogatory,  not  war- 
ranted by  what  had  been  stated 
by  the  plaintiff,  as  the  ground  of 
his  complaint.    Ibid.  374 

9.  A  defendant  cannot  be  examin- 
ed as  a  witness  in  a  cause,  with- 
out the  previous  order  of  the 
court.    Jones  V.  Hays^        502 

10.  W here  a bi 1 1  is filedby  persons 
in  the  character  of  legatees,  and 
it  neither  sets  out  in  its  body  the 
contents  of  the  will,  nor  is  a  co- 
py of  it  annexed,  a  demurrer  by 
the  defendants  will  be  sustainedi 
for  the  court  cannot  see  that  the 
plaintiffs  are  legatees.  Martin 
V,  McBryde,  631 

11.  Whbii  a  bill  is  amended,  in- 
troducing new  matter  or  a 
new  charge  against  the  defend- 
ant,  the  latter  may  make  such 
defence  to  this  new  charge,  as  if 
it  were  now  the  foundation  of 
an  original  bill.  Christmas  v. 
Mitchell.  68« 
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12.  When  a  fact  has  been  founds 
by  9  verdict  of  a  jury  in  a  suit : 
al  law,  the  losing  party  cannot,  \ 
tirithoiit  some  explanation,  have 
the  natter  re-tried  in  a  Court  of 
Equity.    Raddiff  v.  Alpress, 

S66 

13.  Although  instruments  maybe 
leferredtoas  exhibits  attached 
to  the  pleading,  yet  their  con- 
lents  snould  be  sufficiently  set 
ibrtb  in  the  bill  or  answer  to 
which  they  may  be  attached — 
King  V.  Trice  568 

H  Where  a  plaintiff  files  a  bill  to 
fecnre  ttie  payment  of  his  own 
debt  out  of  property  he  alleges 
to  have  been  fraudulently  con- 
veyed by  his  debtor,  and  states 
thai  he  files  it  for  his  own  bene- 
fit and  for  that  of  other  credi- 
tors, whom  he  does  not  make 
parties,  this  is  no  cause  of  de- 
murer.    Parish  v.  Stloan^    607 

16»  When  a  fact,  assigned  as  the 
eau^e  of  den^urrer,  does  not  ap- 
pear in  the  statement  of  the  bill 
the  demurrer  will  of  course  not 
be  sustained.    Ibid.  607 

See  Corporations.  Sales  bt 
decree  of  court.  parties. 
Appeal. 

PURCHASER. 

i*  Though  a  person,  claiming 
land  under  a  contract  of  sale 
and  not  having  paid  the  pur- 
chase money,  obtam  a  decree  of 
a  Court  of  Equity  against  the 
heirs  of  the  vendor,  who  is  dead, 
requiring  them  to  conyey  the  le- 
gal title ;  yet  such  decree  of  it- 
self will  not  convey  the  legal  ti- 
tle.    WifAarn  v.  Gorrelh  117 

2.  The  purchaser  of  an  equitable 


title  takes  it  subject  to  prior  e- 
quities.  It  is  only  the  purchaser 
of  the  legal  title,  without  notice 
of  a  prior  equity,  who  can  hold 
aninst  such  equity.  JB^id.    117 

3.  As  against  a  judgment  creditor, 
a  purchaser  of  a  legal  estate 
must  take  notice,  that  the  debt 
had  been  reduced  to  judgment 
at  the  time  of  his  purchase,  and 
that  the  execution  willoverreach 
his  purchase.    Hall  v.  Harris^ 

289 

4.  When  one  purchases  land  from 
a  vendor,  whose  title  is  after-* 
wards  ascertained  to  be  defec- 
tive, and  the  purchaser  by  bis 
own  means  supplies  thedefisct 
and  secures  his  title,  he  has  no 
claim  in  equity  upon  the  vendor, 
for  what  he  has  expended  in  so 
perfecting  his  title.  Nance  v. 
Ellioti,  408 
To  enable  a  purcliaser  of  a  le- 
gal title,  without  notice  of  an  e- 
quity  affecting  it,  to  avail  him- 
self of  that  defence  in  a  Court  of 
Equity,  it  must  not  only  appear 
that  he  had  no  actual  notice  of 
the  equity,  but,  also,  that  he 
could  not,by  the  ordinary  means, 
which  a  prudent  man  would 
h&ve  used,  have  obtained  infor- 
mation of  such  equitable  incum- 

]     brance.   Christmas  v.  MUchellj 

535 
6.  Therefore,  where  executors,  to 
whom  slaves  were  bequeathed 
in  trust,  voluntarily  conveyed 
them  to  one  not  entitled,  and  the 
person,  claiming  to  be  purchas- 
er without  notice,  from  the  per- 
son so  not  entitled,  knew  that 
the  slaves  were  devised  to  the 
executors,  but  did  not  know  how 
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the  executors  conveyed  to  hist 
vendor— i/eW,  that  he  ought  to 
have  examined  the  will  and  the 
conveyance  from  the  executors, 
that  he  was  bound  by  their  con- 
tents, in  construction  of  a  Court 
ot  Equity,  and  therefore  was 
auswerable  for  the  equities,  at- 
taching to  the  legal  estate,  as 
shewn  either  by  the  will  or  by  ; 
the  deed  of  conveyance.    Ibid,  \ 

535  I 

7.  The    doctrino  of  constructive  | 
notice  applies  in  this  State,  not  | 
only  to  lands,  but  also  to  slaves, 
where  a  deed  of  conveyance  is 
required   in    all    cases    except 
where  the  slaves  are  actually  de-  ; 
iivered  and   the  money  or  mo- 
ney's value  paid,  or  in  the   pecu- 
liar case  of  a  gift  of  a  parent  to  a  | 
child,   accompanied    with    the 
death  of  the  parent,  without  a 
will.    Ibid.  536 

8.  This  doctrine  of  constructive 
notice  applies,  also,  as  to  other 
subjects  of  personal  property, 
where  a  purchaser  knows  his 
vendor  derived  his  title  under  a 
deed,  will  or  other  writing.  I- 
hid.  535 

9.  Gross  negligence,  on  the  part 
of  him,  who  deals  with  an  exec- 
utor, will,  in  Equity,  be  consid- 
ered notice  of  the  abuse  of  the 
executor's  authority.  Ibid,    636 

10.  Where   one  purchased    land 


REMAINDER-MAN. 

1.  The  remainder-man  after  a  life 
estate  in  a  slave  can  only  ask  the 
aid  of  a  Court  of  Equity,  du- 
ring the  life  estate,  to  protect  his 
interest  against  any  improper 
disposition  by  the  tenant  for  lite. 
Lewis  V.  Ktmp.  233 

2.  After  the  death  of  the  tecant  for 
life  of  a  slave,  the  remainder- 
man cannot  call  upon  his  repre- 
sentative to  account  for  the  val- 
ue of  the  slave  sold  by  the  tenant 
for  life,  unless  such  tenant  act- 
ed in  bad  faith  and  sold  the  whole 
interest  in  the  slave,  or  sold  his 
own  interest  fraudulently  with 
a  view  to  his  being  taken  out  of 
the  State  or  to  some  person,  who, 
he  knew  or  had  reason  to  be- 
lieve, would  take  him  out  of  the 
State.    Ibid.  233 

3.  If  the  slave,  though  sold,  should 
die  during  the  life  of  the  tenant 
for  life,  or  during  that  time 
should  become  deteriorated  in 
value,  the  remainder-man  in  the 
former  case  can  claim  nothing, 
and  in  the  latter  only  the  value 
at  the  death  of  the  tenant  for 
life.     Ibid.  233 

See  SsauBSTRATiON.  Husband 
&  Wife.  Executors  &  Ad- 
ministrators. 

SALES  BY  IJECREE  OF 
COURT. 


bonafide^  without  notice  of  any  {  1.  A  sale  by  a  Clerk  and  Master, 

fmud  or  trust,  he  is  entitled  to  \  under  a  bill  praying  the  sale  of 

the  benefit  of  his  purchase,  al-  $  land  for  partition,  is  but  a  mode 

though  there  may  have  been  $  of  sale  by  the  parties  themselves, 

fraud    in    the    transaction,  by  |  It  is  not  merely  a  sale  by  the 

which  his  vendor  acquired  the  |  law,  in  invito^  of  such  interest 

legal  Utle.  King  v.  Triccj  568  {  as  the  parties  have  or  may  have. 

See  Contracts.                            1  in    which  the  rule  is,    c<xveat 
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emptor ;  but  professes  to  be  a 
sale  of  a  particular  interest,  sta- 
ted in  the  pleadings  to  be  vested 
in  the  parties,  and  to  be  disposed 
of  for  the  purpose  of  partition 
only.     Smith  v.  Brittain,  347 

2.  Hence,  if  a  purchaser  pays  his 
money  on  a  Master's  sale',  and 
discovers  a  defect  in  the  title,  at 
any  time  before  a  conveyance 
executedihe  may  recover  it  back. 
Ibid.  347 

3.  When  a  sale  under  such  a  de- 
cree has  been  made  to  A.,  who 
pays  a  part  of  the  purchase  mo- 
ney, and  then  assisfus  his  claim 
to  B.,  who  pays  the  remainder, 
and  then  a  defect  in  the  title  is 
discovered,  so  that  the  assignee 
of  the  purchaser  objects  and  can- 
not be  held  to  take  a  convey- 
ance— Held^  Daniel,  J.  dissen- 
tiente,  that  this  assignee  was  en- 
titled, upon  the  Courts*  rescind- 
ing the  contract,  to  have  the 
whole  amount  th  t  had  been 
paid  refunded  to  him,  both  what 
was  paid  by  his  assignor,  and 
what  was  paid  by  himself.  Ibid, 

347 

4.  Held^  further,  that,  the  money 
having  been  paid  into  court  in 
the  original  suit  for  a  sale,  he 
was  entitled  to  his  relief  by  a 
new  bill  against  the  plaintiffs  in 
such  original  suit,  and  his  as- 
signor. But,  if  he  adopts  this 
course,  instead  of  applying  to 
the  court  by  petition  or  motion 
in  the  original  suit,  he  will  not 
be  entitled  to  recover  his  costs. 
Ibid.  347 

SEQUESTRATION. 
In  order  to  obtain  a  writ  of  seques- 
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tration  and  nc  execU  at  the  in- 
stance (If  the  remaindermen  a- 
gainst  the  tenant  for  life  of  per- 
sonal property,  it  is  not  sufhcient 
that  the  remaindermen  state 
their  (ear  that  the  property  will 
be  removed  beyond  the  jurisdic* 
tion  of  the  State  or  destroyed  ; 
they  must  also  shew  reasonable 
and  sufficient  grounds  for  such 
fear.    Howell  v.  Howell^      622 

SPECIFIC  PERFORMANCE. 

1.  The  Court  will  not,  on  a  bill 
for  the  execution  of  a  parol  con- 
tract for  the  sale  of  land,  hear 
proof  of  such  contract,  when  it 
is  denied  by  the  defendant  and 
he  relies  upon  the  act,  (Revised 
Statutes,  chap.  50,  sec.  8,)  mak- 
ing void  all  parol  contracts  for 
the  sale  of  laud.  Dufui  v. 
AJoore.  364 

3.  Part  performance,  as  by  paying 
part  of  the  purchase  money,  tak- 
ing possession  dDC.  will  not  take 
the  case  out  of  the  Statute ;  but 
in  case  of  such  part  perform- 
ance, if  the  defendant  admits 
the  contract,  as  stated  by  the 
plaintiff,  and  the  part  perform- 
ance,  but  relies  on  the  Statute, 
the  court  will  order  an  account 
to  be  taken  and  decree  a  com- 
pensation to  the  plaintiff  for  bis 
payments  and  expenditures. — 
Ibid.  364 

3.  But  if  the  contract  is  denied, 
the  Court  can  grant  no  relief 
because  it  can  go  into  no  proof 
of  a  contract,  variant  from  that 
stated  in  the  answer.    Ibid.  364 

4.  Where  a  contract  is  made  to  con  • 
vey  several  contiguous  tracts  of 
laud;  not  particularly  desigoa- 
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ting  each  by  metes  and  bounds,  4^3, 
but  stating  that  they  contain  I 
"1670  acres,  more  or  less,"  and  | 
the  plaintiff,  the  vendee,  states  | 
in  his  bill,  that  there  is  ascer- 1 
tained  to  be  a  deficiency  of  366  | 
acres,  of  the  value  of  $1266 —  j 
Helcl^  that  the  words  "more  or  \ 
less,"  used  in  the  contract,  can-  I 
not  extend  so  far  as  to  prevent  \ 
the  plaintiff's  demand  for  relief,  j 
the  allc6:ed  mistake  fimounting  | 
to  so  large  a  number  of  acres  | 
and  of  such  value.  Gentry  v.  I 
Hamilton^  376 

6.  In  a  suit  for  specific  perform-  \  4 
ance  of  a  contract   for  the  sale  | 
of  land,  either  party  is,  as  a  mat-  \ 
ter  of  right,  entitled  to  have  a  - 
reference  upon  the  title.     Ihid, 

376 
SURETIES. 

1.  The  sureties  for  the  purchase  ^ 
money  of  land,  sold  by  a  clerk  j 
and  master  under  a  decree  of  a  | 
Court  of  Equity,  where  the  title  \ 
is  retained  until  the  purchase  | 
money  is  paid,  have  a  right,  up-  | 
on  the  insolvency  of  the  princi-  ' 
pal  and  their  own  payment  of 
the  money,  to  have  the  land 
sold  for  their  re-imbursement. 
Arnold  v.  Hicks.  17 

2L  Whether  a  surety  to  a  debtor 
can  or  cannot  in  any  case  re- 
quire the  creditor  to  resort  to  a 
collateral  security,  which  he  has 
obtained  from  tji^e  principal  debt- 
or, he  certainly  cannot  require 
him  to  look  to  such  security  in 
the  first  instance,  if  it  be  not 
plainly  a  valid  security,  under 
which  the  creditor  can  hare 
speedy,direct  and  certain  redress. 
Gary  v.  Cannon,  644- 


Where  an  administrator,  being 
about  to  leave  this  State,  depos* 
its  the  assets  of  the  estate  with 
a  person,  in  trust  that  he  will 
pay  the  next  of  kin  of  the  intes* 
tate,  the  sureties  of  such  admin- 
istrator, against  whom  recove- 
ries have  been  effected  by  any 
of  the  next  of  kin,  have  a  right 
to  call  upon  this  trustee  for  an 
account  of  the  assets  so  rcceiv^ed 
by  him,  and  to  be  subrogated  to 
the  rights  of  such  next  of  kin, 
as  have  made  them  responsible. 
Kennedy  v.  Pickens^  147 

The  right  of  a  surety  :o  have 
contribution  from  his  co-surety, 
in  Equity,  is  not  founded  upon 
any  principal  of  contract,  but  is 
the  result  of  natural  justice. — 
Allen  V.  Wood,  386 

When  one  surety  brings  a  bill 
for  contribution  against  a  co- 
surety, he  should  at  least  allege 
that  the  principal  is  insolvent,  so 
tfutt  he  can  have  no  redress  a- 
gainst  him.  For  the  equity  of  a 
plaintiff,  seeking  contribution 
from  a  co-surety,  lies  in  the  in- 
solvency of  the  principal.  Ibid. 

386 
,  Where  money  is  advanced  by 
the  principal  to  one  of  the  sure- 
ties, to  discharge  the  debt,  before 
the  debt  is  actually  discharged| 
the  GO  surety  may  file  his  bill  in 
equity  for  an  account  and  for  re- 
lief. Uid.  386 
.  But  if  the  money  is  paid  by  the 
principal,  after  the  debt  has  been 
discharged  by  the  sureties,  to 
one  of  two  sureties,  to  reimburse 
both,  then  the  co-surety  has  his 
remedy  against  the  surety,  re- 
ceiving the  money,  by  an  action 
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at  law  for  money  had  and  re- 
ceived, and«  therefore,  cannot 
support  a  suit  in  equity.      Ibid. 

386 

8.  Whenever  a  collateral  security 
on  the  property  of  the  principal 
is  given  to  or  obtained  by  a  cred- 
itor, by  whatever  means,  it  a- 
mounts  to  a  specific  appropria- 
tion of  those  effects  to  the  debt, 
and  therefore  the  surety  is  enti- 
tled to  the  benefit  of  it,  as  well 
as  the  creditor ;  and  the  creditor 
is  under  a  duty  to  the  surety, 
which  will  be  enforced  in  equi- 
ty, not  wilfully  to  impair  the  se- 
curity or  omit  to  enforce  satis- 
faction of  it.  Smith  v.  McLeod, 

390 

9.  Where  A.  B.  C.  U.  E.  and  P. 
were  sureties  on  an  administra- 
tion bond,  and  judgment  was  re- 
covered at  law  against  them  and 
their  principal,  and  A.  and  B. 
had  the  judgment  assigned  for 
their  benefit — and  then  the  prin- 
cipal and  the  other  sureties  filed 
an  injunction,  which  was  dis- 
solved and  judgment  rendered 
in  the  Court  of  tlquity  against 
all  the  plaintiffs  in  the  injunc- 
tion bond  and  their  sureties — 
Heldj  that  A.  &  B.,  the  sureties, 
who  did  not  join  in  the  bill  for 


an  injunction,  were  not  bound  | 
to  contributiot)  to  the  other  sure- 
ties, parties  to  the  injunction 
bill,  though  A.  &  B.  were  origi- 
nal sureties  for  the  debt;  because, 
the  principal  having  joined  in 
the  injunction  suit,  the  others 
who  were  united  with  him,  were 
his  sureties  in  that  suit,  to  the 
exclusion  of  A.  Sc  B.  Daniel 
V.  Joyner^  513 


10.  Where  A.,  being  tlie  principal 
in  a  bond,  gave  a  deed  in  trust, 
one  of  the  provisions  of  which 
was,  that  the  trustee  .  should 
"save  harmless  B."  who  was  his 
surety  in  the  bond,  and  another 
that  the  trustee,  "  whenever  re- 
quired by  the  creditors  of  A.  or 
by  any  surety,  who  may  be 
threaCened  with  loss  by  reason  of 
his  suretyship,  shall  proceed  to 
sell  sufiioient  property  to  answer 
the  ends  of  this  deed  in  trust," 
Held  that  the  trustee  was  not 
bound  to  wait  until  the  surety 
was  actually  damnified,  by  hav- 
ing been  compelled  to  pay  the 
money,  but  that  it  was  the  duty 
of  the  trustee  to  relieve  him 
from  his  responsibility,  whene- 
ver he  had  the  funds  in  hand  for 
that  purpose.    Ibid.  513 

11.  A  surety  receives  from  bis 
principal  bonds  on  other  per- 
sons, sufficient  to  discharge  a 
debt  for  which  he  and  a  co-sure- 
ty are  responsible,  and,  for  hi5 
personal  conveni«»nce,  delays  the 
collection  of  these  bonds,  the 
parties  not  being  insolvent.  He 
then  obtains  an  equitable  assign- 
ment of  the  judgment  against 
his  principal,  his  co-surety  and 
himself.  Equity  will  not  per- 
mit him  to  enforce  the  collection 
of  one-half  of  this  judgment  a- 
gainst  his  co-surety,  until  he 
shews  that  he  could  not  by  r^- 
sonable  diligence,  have  collected 
the  bonds  so  received  by  hini.^ 
Kerns  v.  Chambers^  *' ® 

12.  As  one,  when  he  is  about  be- 
coming asurety  with  others,inay 
stipulate  for  a  separate  indemni- 
ty from  the  principal  to  himself, 
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niid  llui  co-smoik-s  woulcl  only  f 
lieeniitled  to  a  surplus  nftcr  his  I 
reimbursement;  so,  afier  iwQ.j 
persons  have  become  snreiies  j 
for* a  common  principal,  they  | 
mavi  by  agreement  between  J 
themselves,  renounce  their  right  J 
to  take  benefit  from  any  securi  •  ; 
ties  they  may  respectively  ob-  • 
tain,  and  each  undertake  to  look  $ 
out  for  himself,  exclusively,  for  j 
an  indemnity  from  the  principal,  ; 
or  for  contribution  from  another  \ 
co-surety.  Lo7i^  v.  Barneti,  631  j 

13.  When  a  surety  files  his  bill  a-  J 
gainst  a  co-surety  for  contribu-  ; 
tion,  and  the  latter  sets  up  an  a-  \ 
greement,  which  is  a  bar  to  the 
former's  claim,  that  agreement 
must  be  proved  at  the  hearing. 
It  cannot  be  the  subject  of  refer- 
ence to  the  master.    Ibid.    631 

See  Lien.  Pakties.  Contkact. 

TAXES. 

The  sherift's  deed  alone  for  land 
sold  for  taxes  will  not  pass  tiie 
title,  but  it  must  appear  that  the 
taxes,  for  which  the  sale  was 
made,  were  due,  as  his  authori- 
ty to  sen.  Garrett  w  ilhitf,  131 


TRUSTEE. 

1.  Every  trustee  for  sale  is  bound 
by  his  office  to  bring  the  estate 
to  a  sale,  under  every  possible 
advantage  to  the  cestui  que 
trust ;  and,  when  there  are  sev- 
eral persons  concerned,  with  a 
fair  and  impartial  attention  to 
the  interests  of  all  concerned.  ^ 
Johnston  v.  Eason^  330  | 

2.  He  is  bound  to  use,  not  only  \ 
g:ood  faith,  but  also  every  requi-  |  ] 
site  diligence  and  prude  nee,  in  4- 

05 


conducting  the  sale.    Ibid.  330 

3.  If  such  trustee  is  wanting  in 
reason.ible  diligence  in  conduct- 
inor  the  sale,  as  if  he  C3ntract 
under   circumstances,  shewing 
haste  and  improvidence,  or  so 
manage  the  sale  os  to  advanco 
the  interest  of  one  of  the  par- 
ties,  to  the  injury  of  another,  tie 
will  be  personalty  liable  to  malce 
good  to  the  party,  suffering  from 
his  misconduct,  the  amount   of 
his  loss.    Ibid.  330 

4.  Nor  will  equity,  in  such  a  case, 
assist  a  purchaser,  however  in- 
nocent, in  compelling  a  convey, 
ance  of  the  title.    Ibid.       330 

5.  ^Vhcn  a  trustee  sells  at  auction, 
lie  must  make  due  advertise- 
ment, and  give  due  notice  to  the 
parties  interested.  Otherwise 
the  sale  will  be  avoided.     Ibid. 

330 

6.  An  express  agreement  between 
a  testatrix  and  the  donee  in  the 
will,  is  not  required  to  establisli 
a  trust  on  his  part.  An  under- 
standing, or  belief  and  expecta- 
tion, by  the  testatrix,  that  the  do- 
nee would  not  hold  the  negroes 
as  slaves  beneficially,  and  that 
he  either  assented  thereto,  or  by 
his  silence  induced  her,  and  in- 
tended  to  induce  her  to  think, 
that  he  meant  to  comply  with 
her  view,  are  sufficient  to  consti- 
tute him  a  trustee.  Thompson 
V.  Newlirij  33S 


See  Lien. 


VENDOR. 


WILLS. 
The  will  of  a  married  woman 
cannot  be  made  available,  as  a 
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will,  in  Etjuity,  without  having -f 
been  first  established  as  a  testa-  ! 
montary  instrument  in  the  Court 
of  Probate.    Whitfield  y.  Hurst, 

242 
S.  P.  Leigh  y.  SmUh,       442 

2.  Afier  such  a  probate,  the  Conrt 
of  Equity  is  still  to  see  that  the 
instrument  is  of  that  kind,  by 
which  the  feme  covert  can  dis- 
pose of  her  property.  Ibid. 

3.  A  Court  of  biquity  has  no  right 
to  instruct  the  Court  of  Probate, 
as  to  the  proper  construction  to 
be  put  upon .  n^arriage  articles, 
and  whether  by  them  the  feme 
covert  is  or  is  not  authori^  to 
make  a  will.  Ibid. 

4.  The  course  in  the  Court  of 
Probate  is,  where  the  wife  as- 
sumes the  right  to  make  a  will, 
and  the  right  is  questionable,  to  4> 


pronounce  for  the  will  on  proof 
of  the  factum^  and  leave  it  to 
the  Court  of  Equity  to  deter- 
nime  definitely,  Whether  she  had 
such  an  interost  or  authorky  as 
she  could  dispose  of  or  execute 
by  will.  Uirf. 

.  When,  before  such  probate,  a 
bill  is  brought  to  enforce  the  al- 
leged will,  it  must  be  dismissed; 
and  the  Court  will  not  hold  it 
up,  to  give  the  party  an  oppor-. 
tunity  of  propounding  the  will 
in  the  Court  of  Probate.    Ibid. 

.  When  a  feme  covert  has  a  sep- 
arate estate  in  property,  she  may 
make  a  will  disposing  of  it  and 
appoint  on  executor,  and  sach 
executor  shall  be  her  general 
representative.  Leighr. Smithy 

443 
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